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PREFACE TO FIRST EDITION 


The idea of preparing a commentary on the United Nations Char- 
ter, and of publishing it along with a compilation of relevant docu- 
ments, originated in San Francisco where Dr. Hambro and I were en- 
gaged in the work of the Conference, he as a member of the technical 
staff of the Norwegian Delegation and member of the Committee on 
Pacific Settlement of Disputes, and I as a member of the Conference 
Secretariat, more particularly, as Secretary of the aforementioned 
Committee. The original plan has somewhat changed in character 
in the course of its realization. Its consummation has been delayed 
far beyond our original intention by various circumstances. For one 
thing, collaboration across the far reaches of the Atlantic under pre- 
vailing conditions has not been as easy as we were perhaps tempted to 
believe when we were together in San Francisco. 

It was not and is not our intention that this is to be regarded as a 
thorough work of scholarship. Our pmrpose is much more modest. We 
hope that this Commentary and the assembled documents will be of 
some assistance to the student and layman desiring a better under- 
standing of the Charter as drafted at San Francisco. We have made 
use of the League of Nations experience and of the discussions at San 
Francisco to throw further light on the intent and meaning of the 
Charter. 

By the very force of circumstances, I have had to assume special 
responsibility for deciding questions of form and substance which 
collaboration under more ideal conditions would not have required. 
Consequently, there are probably things said and unsaid for which 
Dr. Hambro would prefer not to assume full responsibility. Because of 
the physical difficulties imder which we have labored, he has been 
generous in accepting my judgment in many matters and it is only 
right that I should shoulder more than an equal part of the blame for 
errors of omission and commission. It is of course imderstood that he 
has collaborated wholly as a private individual, and I have done like- 
wise. 

We have had valuable assistance in our work. Professor Clyde Eagle- 
ton of New York Uiuversity, who was at San Francisco as a ihanber 
of the United States technical staff and who participated in the pre- 
paratory work in the D^artment pf State, read otir first draft and 
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made valuable suggestions, though of course he assumes no re- 
sponsibJtl^^V'for what appears. Miss Marie J. Carroll has been of in- 
valuable assistance in many ways, in the preparation of the bibli- 
ography, in checking our factual statements and documentary ref- 
erences, and in taking care of all the technical details in coimection 
with publication. 

It is hardly necessary to say that the Trustees of the World Peace 
Foimdation, while making possible the publication of this book, as- 
sume no responsibility for opinions expressed. 

Lelam) M. Gdodbich 
Director 


January 30, 1946 



PREFACE TO SECOND EDITION 


The reception accorded to the first edition o£ the Commentary has 
been such that it has encouraged us to prepare a new and revised 
edition. The first edition was prepared before the United Nations 
had been organized and had begun to function. Since that time all 
the principal organs of the United Nations have entered upon their 
duties; the General Assembly is now in its third regular session. 
This means that a considerable amount of experience has been gained 
and that many decisions have been taken which throw additional 
light upon the provisions of the Charter and assist in establishing a 
constitutional practice. 

The aim of this second edition is to incorporate an analysis of this 
practice into the original Commentary, somewhat condensed, and 
thus bring it reasonably up to date. Of course no book dealing with 
an evolving institution ever fully attains that goal because of the 
necessary time interval between writing and publication. As a matter 
of fact, we have not attempted any systematic coverage beyond the 
middle of 1948. In addition to the revision of the commentary, the 
list of documents has been completely revised and extended to cover 
the juried of operation, as well as the drafting stage. 

Our intention in this new edition, as in the first, is to provide a 
handbook which will be of value to students of international affairs, 
and in general to those interested in the organization and working 
of the United Nations. We hope that, like the first, it will also be of 
use to practitioners as weU. We have felt that the needs of these two 
groups are in important respects different and that, to some extent 
at least, it is necessary to make a choice between them. We have 
intentionally refrained from expressing judgments on the adequacy of 
action taken by the organs of the United Nations or the effectiveness 
of the United Nations in achieving its purposes. We ‘have conceived 
our primary purpose to be that of explaining as objectively as possible 
what the Charter meant to those who wrote it and what it has come 
to mean in the practice of the United Nations. 

We are greatly indebted to the staff of the World Peace Foundation 
for aid in the preparation of this revision, and particularly to Mrs, 
Phyllis Kalen who has assumed a very considerable responsibihty in 
connection with the typing of manuscripts, the checking of references 
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and the rea^g o£ proof. Mrs. Gloria Anderson, formerly secretary 
of the 'I^Siltment of Political Science at Brown University, has also 
rendered invaluable assistance. 

We are deeply grateful to Mr. Raymond Dennett, the Director, and 
to the Trustees of the World Peace Foimdation for facilitating in 
many ways, and in fact making possible, the publication of this re- 
vision. 

L. M. G. 

E. H. 

December 6, 1948 
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PART I 

INTRODUCTION 




BACKGROUND OF THE CHARTER 


The Charter of the United Nations, signed at San Francisco on 
June 26, 1945 by the representatives of fifty nations, was the product 
of an evolutionary development extending over a period of many dec- 
ades, even centuries. It was the immediate result of proposals emanating 
from the careful study of the experience of the past, and of exchanges 
of views between the representatives of governments leading to the 
narrowing and final elimination of areas of disagreement. These pre- 
liminary studies were both official and unofficial. It is impossible ac- 
curately to evaluate the contributions made by private groups and or- 
ganizations such as the League of Nations Union (London) and the 
Commission to Study the Organization of Peace. Their infiuence was 
undoubtedly considerable. However, the Charter would not have been 
possible if the peoples and governments which participated in the 
making of the Charter had not been motivated by a common desire 
to maintain peace and security in a world devastated by war. That 
war had unleashed its forces for the second time within the memories 
of most of us and that by virtue of the miracles of modern science 
it had shown itself increasingly destructive to the point where it threat- 
ened the continued existence of civilization undoubtedly strength- 
ened this common purpose. It was the unity born of the experience of 
war which in the last analysis produced this common effort in the 
cause of peace. 

1. FAILXXRE OF THE LEAGUE EXPERIMENT 

At the conclusion of the First World War an attempt was made, 
under the leadership of Woodrow Wilson, to organize the vital forces 
of the world in support of peace, security and human welfare. The 
Covenant of the League of Nations was the product of this great ef- 
fort. The League experienced an initial setback when the United 
States failed to become a member. Yet for a decade and a half people 
throughout the world looked to the League as the instrument by 
which it might be possible to establish peace and stability in the world 
and to assist mankind in its uneven progress toward greater freedom 
and happiness.^ The world-wide economic collapse of the late twen- 

^ On the work of the League, see Ray, Jean, La Politique et la Jurisprudence 
de la SociStS des Nations, 4 vols., Paris, 1934r-35; Myers, Denys P., The Handbook 
of the League of Nations, Boston, 1935; Zimmem, A., The League of Nations and 
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4 CHAnTER OP THE UNITED NATIONS 

ties and the early thirties, the rise in popularity of anti-democratic 
and nationalist doctrines, and the unwillingness of peace-loving peo- 
ples to assume necessary responsibilities for the maintenance of peace 
resulted in the disintegration and collapse of the League system. Into 
the vacuum produced by the lack of vision and povv'er of decision of 
the peace-loving peoples of the world stepped the confident and ag- 
gressive forces of Italian Fascism, German Nazism and Japanese Mili- 
tarism. 

The failure of League sanctions against Italy in 1935 and 1936, ac- 
companied by the rearmament of Germany, and particularly by the 
remilitarization of the Rhineland in 1936, made it morally certain that 
the peace-loving peoples of the world, unless they were to surrender 
to the forces of aggression without resistance, would sooner or later 
have to take up the challenge again, with bloodshed and wanton de- 
struction as the inevitable consequences. The challenge was accepted 
in September 1939, and by the end of 1941 the war had spread to all 
continents and all the major powers of the world were involved. The 
final alignment of forces had taken place. 


2. THE tTNITED NATIONS — FOR WAR 


The signing of the Declaration by United Nations on January 1, 
1942,^ was an important landmark in the evolution of tiie United 
Nations. By the terms of the Declaration a wartime coalition was 
formed. The signatories accepted the principles of the Atlantic Char- 
ter, signed by President Roosevelt and Prime Minister Churchill on 
August 14, 1941.® They thereby subscribed to the hope expressed in 
the Charter “to see established a peace which will afford to all nations 
the means of dwelling in safety within their ovm boundaries, and 
which will afford assurance that all the men in all the lands may live 
out their lives in freedom from fear and want.” Furthermore, they 
expressed the belief that the disarmament of aggressor nations was 
essential “pending the establishment of a wider and permanent system 
of general security.” 

The signatories asserted their conviction “that complete victory over 
their enemies is essential to defend life, liberty, independence and 
religious freedom, and to preserve human rights and justice in their 
own lands as well as in other lands, and that they ^e now engaged in 


the RtiZe of Law, 1918—1935, London, 1936; Morley, Felix, The Society of Nations^ 
Washington, 1932; Guggenheim, Paul, Der VoJkerhund, Leipzig, 1932; Rappard, 
W. E., The Quest for Teace since the World War, Cambridge, 1940; and .Ameri- 
can Council on Public Affairs, World Organization: A Balance Sheet of the First 
Great Experiment, Washington, 1942. 

2 See infra, p. 570. 



INTRODUCTION 


5 

a common struggle against savage and brutal forces seeking to sub- 
jugate the world.” By the Declaration, each signatory government 
pledged itself *To employ its full resources, military or economic, 
against those members of the Tripartite Pact and its adherents with 
which such government is at war** and "to cooperate with the Govern- 
ments signatory hereto and not to make a separate armistice or peace 
with the enemies.” 

Beyond the general principles set forth in the Atlantic Charter and 
accepted in the Declaration by United Nations, together with those 
expressed in the declarations of the leading statesmen of the United 
Nations,^ no important statement of United Nations pohcy with respect 
to the establishment of an international organization to maintain peace 
and security was made until the Moscow Conference of October 19-30, 
1943. At that time the representatives of China, the Soviet Union, the 
United Kingdom and the United States recognized “the necessity of 
establishing at the earliest practicable date a general international or- 
ganization, based on the principle of the sovereign equality of all peace- 
loving states, and open to membership by all such states, large and 
small, for the maintenance of international peace and security.” ® They 
also agreed that “for the purpose of maintaining international peace and 
security pending the re-establishment of law and order and the in- 
auguration of a system of general security” they would consult “with 
one another and as occasion requires with other members of the 
United Nations with a view to joint action on behalf of the community 
of nations,” and that they would “confer and cooperate with one 
another and with other members of the United Nations to bring about 
a practicable general agreement with respect to the regulation of arma- 
ments in the post-vsfar period.” 

At Tehran, on December 1, 1943, the President of the United States, 
the Prime Minister of the United Kingdom and the Premier of the 
Soviet Union recognized fuUy “the supreme responsibility resting upon 
us and aU the United Nations to make a peace which will command 
the, good will of the overwhelming mass of the peoples of the world 
and banish the scourge and terror of war for many generations.” They 
also agreed to seek the “cooperation and active participation of all 
nations, large and small, whose peoples in heart and mind are dedi- 
cated, as are our own peoples, to the elimination of tyranny and 
slavery, oppression and intolerance,” and stated that they would wel- 
come them, “as they may choose to come, into a world family of 
Democratic Nations.” ® 

^See Holbom, Louise W., ed.. War and Peace Aims of the United Nations, 
Boston, 1943. 

^ For text of Moscow Four-Power Declaration, see infra, p. 57L 

® Department of State, Bulletin, IX, p. 409. 
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DRAFTING THE CHARTER 

1. THE DUMBARTON OAKS PROPOSALS 

The first important step in the direction of the actual creation of a 
general international organization of the kind envisaged in the Moscow 
Declaration was taken in the late summer of 1944 when representa- 
tives of the Governments of China, the Soviet Union, the United 
Kingdom and the United States met at Dumbarton Oaks for explora- 
tory conversations. In preparation for such an exchange of views, the 
Department of State had undertaken, and carried out over a period 
of two years, careful studies and wide consultations, with a view to 
the elaboration of a plan which would take into account the experi- 
ence of the past and which would be acceptable to American public 
opinion and to the Congress. Preparatory studies were also made in 
the foreign offices of the other participating governments. 

The Conversations were in two phases. The first phase, which ex- 
tended from August 21 to September 28, 1944, covered conversations 
between the representatives of the Governments of the Soviet Union, 
the United Kingdom and the United States. The second phase, to 
which representatives of the Governments of China, the United King- 
dom and the United States were parties, extended from September 29 
to October 7.^ The results of the agreements reached in these two 
series of exploratory conversations were embodied in the Dumbarton 
Oaks Proposals which were submitted to the four Governments repre- 
sented as the unanimously agreed recommendations of the four dele- 
gations.^ 

The Proposals in themselves did not constitute a charter for the pro- 
posed world organization. They were not presented in charter lan- 
guage, and there were important matters which they did not cover. 
They were submitted, as their name s^uggested, as tentative proposals 
of the four Governments for a general international organization. It 
was the purpose of the four Governments that these tentative proposals 
should be widely discussed and carefully considered, and that, to- 
gether with such suggestions as they might elicit, they should be the 
basis of discussion at a general conference of the United Nations, 
called to frame a definitive charter. 

^ The Proposals stated in Chapter I what the purposes of the Organi- 
zation should be. These included the following: (1) "to maintain in- 
tOTiational peace and security’^; (2) "to develop friendly relations 

^ The official record of the Dumbarton Oaks Conversations has not been pub- 
lished. 

2 See infra, p. S72. 
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among nations and to take other appropriate measures to strengthen 
universal peace”; (3) "^to achieve international cooperation in the solu- 
tion of international economic, social and other humanitarian prob- 
lems”; and (4) "to afford a center for harmonizing the action of nations 
in the achievement of these common ends.” The Proposals then went 
on to enumerate certain principles in accordance wii which the Or- 
ganization and its members were to act in carrying out these purposes.® 
Of these principles the first to be stated and the one presumably of 
basic importance was that of "the sovereign equality of all peace-loving 
states.” That determined the fundamental character of the proposed 
organization and made it inevitable that in its essential feattires -the 
organization proposed should resemble closely the League of Nations. 

The Organization envisaged in the Proposals was not to be universal 
in membership, at least in the beginning. Membership, it was stated, 
"should be open to all peace-loving states.” ^ New members were to be 
admitted by two-thirds vote of the General Assembly upon the recom- 
mendation of the Security Council, but no criteria were laid down 
governing qualifications for membership other than that referred to 
above. 

The Proposals were mostly concerned mth defining the organiza- 
tional framework of the proposed Organization, and the basic obliga- 
tions and responsibilities which members were to assume in order that 
the Organization might be able to carry out its purposes. The organi- 
zational framework proposed differed only in one significant respect 
from that of the League of Nations. As under the Covenant, provision 
was made for an assembly (called General Assembly) in which all 
members would be represented equally, a council (called Security 
Council) on which the great power members would have permanent 
representation and the smaller power members only occasional repre- 
sentation, an international courf of justice and a secretariat. Differing 
from the Covenant, the Proposals envisaged two councils to perform 
the functions vested in the League Council: the Security Council 
primarily responsible for taking measures necessary to the maintenance 
of peace and security, and the Economic and Social Council respon- 
sible for carrying out the functions of the Organization in achieving 
international economic and social cooperation. In making this pro- 
posal, the Dumbarton Oaks conferees were largely following the 
recommendations of the Bruce Committee to the League Assembly in 
1939.® 

s Chapter II, infra, p, 572. 

^ Chapter III, infra, p. 573. 

5 The Development of International Cooperation, in Economic and Social ^ Af- 
fairs. '(firuce Report). League of Nations Document 1939. Gexieral. 3. 
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What distinguislied the plan of the Proposals from tihe League sys- 
tem was not so much the organizational framework or the basic prin- 
ciples, as the manner in which the functions of the organs and the 
obhgations of members were defined. Thus under the Proposals a 
clear-cut distinction was attempted between the functions of the 
General Assembly and those of the Security Council. Under the Cove- 
nant, the Assembly and the Council were equally empowered to deal 
with “any matter within the sphere of action of the League or affecting 
the peace of the world."'® The Proposals attempted to delimit the 
functions of the two organs by making the General Assembly primarily 
the body for discussion and for dealing with matters of general wel- 
fare and the Security Council the body for action in the limited field 
of maintaining international peace and security. In fact it was pro- 
posed that the members of the Organization should confer on the 
Security Council “primary responsibility for the maintenance of in- 
ternational peace and security” ^ and that the General Assembly should 
not on its own initiative make recommendations on any matter relating 
to the maintenance of international peace and security which was 
being dealt with by the Security Council. 

This delimitation of functions, taken together with the proposal gov- 
erning Security .Council voting procedure which was agreed to at the 
Yalta Conference in February 1945, had the effect of establishing the 
permanent members of the Council, the so-called great powers, in a 
much more firmly entrenched position of dominant influence than they 
occupied under the Covenant. Each Member of the League had a 
theoretical veto, but in practice this right of veto was considerably 
modified by procedures and understandings which were developed in 
the course of the League's experience. Under the Proposals, as com- 
pleted at Yalta, the great powers alone were to enjoy this so-called right 
of veto, and with respect to those matters falling exclusively within the 
Council s competence, there was to be no possibility of appeal to the 
General Assembly. 

In another important respect the Dumbarton Oaks plan differed 
from the League system* It gave to the Security Council enforcement 
powers which the League Council never possessed and provided for 
placing forces and facilities at the disposal of the Coimcil to an extent 
which the Covenant had never approached. If the Security Council 
were able to come to a decision, it would have at its disposal under 
the Proposals means of action which were never available to the 
Council. On the other hand the Proposals made no provision for "au- 
tomatic sanctions,” that is, the application of sanctions by Members im- 

® Covenant of the League of NaHom, Articles 8 and 4, infra, p. 556 and 557. 

^ Chapter VI, Section B, par. 1, infra, p. 575. 
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mediately upon the commission o£ an act of aggression, as had been 
provided in Article 16 of the Covenant. Under the Proposals no obli- 
gation to take enforcement action was to exist except as the result 
of a decision of the Security Council. 

While placing major emphasis upon the maintenance of international 
peace and security by methods of peaceful settlement and enforce- 
ment action, the Proposals also recognized the desirability of creating 
by positive action those ‘conditions of stabihty and well-being’" under 
which peace would be most likely to prevail. In Chapter IX provision 
was made for facilitating "solutions of international economic, social 
and other humanitarian problems” and promoting “respect for human 
rights and fundamental freedoms.” Responsibility for the discharge 
of these functions was vested in the General Assembly, and, under 
the authority of the General Assembly, in an Economic and Social 
Council consisting of eighteen members elected by the General As- 
sembly. The provisions of the Dumbarton Oaks Proposals for facilitat- 
ing economic and social cooperation were much more detailed and 
carefully thought out than the corresponding provisions of the Cove- 
nant. They reflected the generally held view that successful coopera- 
tion in this field was particularly necessary if the Organization was to 
succeed in its major objective of maintaining peace and security. 

The arrangements for international economic and social cooperation 
which were adopted at Dumbarton Oaks were based on the assump- 
tion that by the time the Charter came into force there would already 
be in existence or in the process of estabhshment a number of special- 
ized organizations and agencies such as the International Labor Or- 
ganization, the Food and Agriculture Organization and the Interna- 
tional Bank for Reconstruction and Development which would assume 
primary responsibility for dealing with matters within their respective 
spheres of activity. It was provided that these various specialized 
organizations and agencies “would have responsibilities in their re- 
spective fields as defined in their statutes.” ® Each such organization 
or agency was to be brought into relationship, however, with the gen- 
eral organization on terms to be defined by agreement , between the 
Economic and Social Council and the appropriate authority of the or- 
ganization or agency in question, subject to approval by the General 
Assembly. Thus it was not proposed that the numerous organizations 
should develop and function independently of each other and without 
regard to common interests and purposes. 

The Dumbarton Oaks Proposals left a number of matters unresolved. 
Until the Crimea Conference, there was no agreement on the matter 
of the Council's voting procedure. It was agreed that there should 

® Dumhatton Oaks I^roposdls, Chapter IX, Section A, par. 2, infra, p. 580. 
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be an international court of justice, but the Proposals left wholly un- 
answered the question whether this court was to be the Permanent 
Court of International Justice or an entirely new court. Nor was the 
nature of the court^s jurisdiction decided. There were no provisions 
included with respect to the administration of non-self-governing 
territories, though this matter had been the subject of an important 
article of the Covenant. The question of the relation of the proposed 
Organization to the League of Nations was left unanswered. A num- 
ber of other matters, such as the registration of treaties, were not 
touched upon. Some of these, it was anticipated, would be covered 
by later proposals of the four governments; others would presumably 
be left open until the United Nations Conference met. 

2. THE YALTA AGREEMENT 

The question of voting procedure in the Security Council was taken 
up at the Crimea (Yalta) Conference of February 3-11, 1945.® At 
this Conference, attended by the heads of the Governments of the 
Soviet Union, the United Kingdom and the United States and their 
advisers, agreement was reached on the formula which was subse- 
quently included in the Dumbarton Oaks Proposals as Section C of 
Chapter VI. The agreement provided that all decisions on questions 
of procedure should be taken by a majority of seven votes, and that 
decisions on other questions should be taken by a like majority, with 
the added requirement of tmaniroity of the permanent members. It 
was provided, however, that in the case of decisions under Chapter 
VIII, Section A, and the second sentence of paragraph 1 of Chap- 
ter VII, Section C, a party to a dispute should abstain from voting. 

It was also agreed that a conference of the United Nations should 
be called to meet at San Francisco on April 25, 1945 ‘'to prepare the 
charter of such an organization, along the lines proposed in the in- 
formal conversations at Dumbarton Oaks.” The Government of China 
subsequendy accepted the invitation to become a sponsor of the Con- 
ference, but the Provisional Government of France, while agreeing to 
participate in the Conference, chose not to become one of the Spon- 
soring Governments.^ 

3. THE UNTTED NATIONS CONFEBENCE ON INTERNATIONAL 
ORGANIZATION 

Invitations to the Conference were issued on March 5 by the Gov- 
ernment of the United States in the names of the four Sponsoring 

» For text of Report, see Department of State, BiMetin, XII, p. 213. 

Ibid., p. 394. ^ 
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Governments.^ The complete list of the Sponsoring Governments and 
the Governments invited by them to attend the Conference follows: 


Australia 

Iraq 

Belgium 

Lebanon 

Bolivia 

Liberia 

Brazil 

Luxembourg 

Canada 

Mexico 

Chile 

Netherlands 

China 

New Zealand 

Colombia 

Nicaragua 

Costa Rica 

Norway 

Cuba 

Panama 

Czechoslovakia 

Paraguay 

Dominican Republic 

Peru 

Ecuador 

Philippine Commonwealth 

Egypt 

Saudi Arabia 

El Salvador 

Syria 

Ethiopia 

Turkey 

France 

Union of South Africa 

Greece 

Union of Soviet Socialist Republics 

Guatemala 

United Kingdom 

Haiti 

United States of America 

Honduras 

Uruguay 

India 

Venezuela 

Iran 

Yugoslavia 


In the invitation, it was suggested that the Conference consider the 
Dumbarton Oaks Proposals ‘as affording a basis” for the proposed 
charter. It was also indicated that in the event the invited govern- 
ment desired "in advance of the Conference to present views or com- 
ments concerning the proposals,” the Government of the United States 
would ‘he pleased to transmit such views and comments to the other 
participating Governments.” 

The Conference convened at San Francisco on April 25, 1945, with 
aU the sponsoring and invited Governments represented. Subsequently 
the Governments of Argentina, the Byelorussian Soviet Socialist Re- 
public, the Ukrainian Soviet Socialist Republic and Denmark were 
invited to send representatives, bringing the total of participating gov- 
ernments to 50. Though a signatory of the Declaration by United 
Nations, Poland was not invited to participate in the work of the 
Conference because of the inability of the Sponsoring Governments 
to agree on the government to be recognized. 

Countries qualifying for invitations were those nations which had de- 
clared war on Germany or Japan by March 1, 1945, and had signed the Declara- 
tion by United Nations. 
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The agenda of the Conference* was agreed to at a meeting of the 
Heads of Delegations on April 27, 1945."" The meeting approved a 
recommendation of the temporary Secretary-General that the agenda 
should be “the Dumbarton Oaks Proposals, as supplemented at the 
Crimea Conference, and by the Chinese proposals agreed to by the 
Sponsoring Governments, and the comments thereon submitted by 
the participating countries.” It was also agreed that a time limit of 
one week (until midnight of May 4) should be set for the submission 
of proposed amendments and comments to the Secretary-General. It 
was understood, however, that this did not apply to trusteeship matters 
since the Conference had no formal proposals on this subject before it 
at that time. The comments and proposed amendments which were 
thus presented were printed as Conference documents and were 
brought together in a loose-leaf volume with the title. Comments and 
Proposed Amendments Concerning the Dumbarton Oaks Proposals, 
Submitted by the Delegations to the United Nations Conference on 
International Organization, May 7, 1945}^ The Secretariat of the Con- 
ference later prepared a Guide to Amendments, Comments and Pro- 
posals Concerning the Dumbarton Oaks Proposals for a General 
International Organization,^^ which contained the texts of the Dum- 
barton Oaks Proposals and the amendments agreed to by the Sponsor- 
ing Governments, and an index to the proposals and comments of the 
other participating governments. 

4. OKGANIZATION OF THE CONFEBENCE 

At the fifth plenary session on April 30, the Conference adopted a 
report, introduced by the Rapporteur of the Steering Committee, defin- 
ing the permanent organization of the Conference."® This provided 
for the organization of the Conference into four general committees, 
four commissions and twelve technical committees. The general com- 
mittees included the Steering Committee, consisting of the chairmen 
of all the Delegations; the Executive Committee,"’^ consisting of the 

^ UNCIO, Meeting of the Heads of Delegations to Organize the Conference, 
April 27, 1945, Doc. 30, DC/5(1). {Documents of the United Nations Confer- 
ence on Intematioml Organization, San Francisco, 1945, London and New York, 
United Nations Information Organizations, 1945-1946 [subsequently referred to 
as Documents], V, p. 81-97. ) 

Documents, III. 

UNCIO, Doc. 288, G/38 (Documents, in, p. 637-710). 

“See The United Nations Conference on International Organization . . . 
Selected Documents, Department of State, Pub. 2490, Conference Series 83, 
p. 7-65 and Kirk, Grayson and Lawrence H. Chamberlain, “The Organization 
of the San Francisco Conference,*' Political Science Quarterly, LX, p. 321-42. 

“UNCIO, Addendum to Verbatim Minutes of the Fifth Plenaw Session, 
April 80, 1945, Doc. 42, P/10(a) (Documents, I, p. 401-5). 

^^The Executive Committee was subsequently assisted by an Advisory Com- 
mittee of Jurists. See Documents, XV, p. 3, 
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chairmen of the Delegations of the Sponsoring Governments, and ten 
other Governments, including that of France; the Coordination Com- 
mittee, composed of one representative of each state represented on 
the Executive Committee; and the Credentials Committee. The meet- 
ings of the Conference in plenary session and of the Commissions 
were open to the public; the meetings of the committees and subcom- 
mittees were open only to those with proper credentials. 

The four Commissions were set up to develop general principles to 
guide the technical committees and subcommittees included within 
each Commission, to consider the recommendations of their technical 
committees and the relationships of such recommendations to those 
made by the technical committees of other Commissions, and to 
‘recommend to the Conference in Plenary Session proposed texts for 
adoption as parts of the Charter."'*^® All Delegations were entitled to 
representation on each Commission. The fom Commissions were set 
up with the following titles: Commission I (General Provisions); 
Commission II (General Assembly); Commission III (Security Cotm- 
cil); and Commission IV (Judicial Organization). 

The Committees were set up within the Commissions to formulate 
recommendations on the various parts of the agenda assigned to them. 
More specifically the Committees were given the function of prepar- 
ing and recommending to their respective Commissions draft provi- 
sions for the Charter of the United Nations relating to the matters 
dealt with in those parts of the Dumbarton Oaks Proposals referred to 
them and to the comments and suggestions relevant thereto sub- 
mitted by the governments participating in the Conference. The fol- 
lowing table gives the organization of Committees according to Com- 
mission, subject matter and specific provisions of the Dumbarton Oaks 
Proposals which were referred to each: 


COMMITTEE®^ 


TITIJE 


Commission X: 
Committee I/l 

Committee 1/2 
Commission II: 


General Provisions 
Preamble, Purposes and 
Principles 

Membership, Amendment 
and Secretariat 
General Assembly 


PARTS OF DUMBARTON OAKS 
PROPOSALS REFERRED TO 
COMMITTEE 

Chapters I and IT 


Chapters III, IV, X and XI 


^The following governments were represented on the Executive .Committee: 
Australia, Brazil, Canada, Chile, China, Czechoslovakia, France, Iran, Mexico, 
Netherlands, Union of Soviet Socialist Republics, United Kingdom, United States 
and Yugoslavia. 

i»UNCIO, Doc. 42, P/10(a) (Documents, I, p. 401-5). 

^ The Homan numeral was used to indicate the Commission within which the 
Committee was set up, and the Atabic numeral, the number of the Committee 
within the Commission. 
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CO^IM^TTEE 


ITxJLE 


PARTS OF DUMBARTON OAKS 
PROPOSALS REFERRED TO 
COMMITTEE 


Committee II/l Structure and Procedures 


Committee 11/2 Political and Security 

Functions 

Committee 11/3 Economic and Social 

Cooperation 

Committee II/4 Trusteesliip System 


Chapter V, Sections A, C, D, 
and the pertinent paragraphs 
of Section B 

Chapter V, esp. Section B 

Chapter IX, and pertinent para- 
graphs of Chapter V 
The terms of reference of this 
Committee were “to prepare 
and recommend to Commis- 
sion II, and to Commission III 
as necessary, draft provisions 
on principles and mechanism 
of a system of international 
trusteeship for such dependent 
territories as may by subse- 
quent agreement be placed 
Ibereunder/' ^ 


Commission III: Security Council 

Committee III/l Structure and Procedures 


Committee IU/2 Peaceful Settlement 

Committee 111/3 Enforcement Arrangements 


Committee in/4 

Commission IV: 
Committee IV/1 

Committee IV/2 


Regional Arrangements 

Judicial Organization 
International Court of 
Justice 

Legal Problems 


Chapter VI, Sections A, C, and 
D, and the pertinent para- 
graphs of Section B^® 

Chapter VIII, Section A 
Chapter VIII, Section B and 
Chapter XII 

Chapter VIII, Section C 
Chapter VII 

The terms of reference of this 
Committee were “to prepare 
and recommend to Commission 
IV draft provisions for the 
Charter of the United Nations 
relating to matters dealt with 
in connection with the func- 
tioning of the United Nations 
Organization, such as registra- 
tion of treaties, treaty obliga- 
tions inconsistent with file 
Charter, the juridical status of 
the Organization, and privi- 
leges and immunities of o£B- 
cids of the Organization/’ 


^ Ibid, 

All of Section B was subsequently referred to Committee III/l. 
^Ibid, 
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The Committees followed no uniform pattern of operation in the 
performance of their functions. All faced the necessity of introducing 
some systematic order into the mass of proposals and comments which 
were before them for consideration. Each Committee dealt with this 
problem in its own way. The common practice was for the Committee 
to prepare, usually through a subcommittee, a working document or 
paper which would be the basis for the Committee's subsequent dis- 
cussions and decisions. Finrthermore, there was no uniformity in the 
manner in which these discussions were organized and the decisions 
taken. In one Committee, the work of examination and detailed con- 
sideration was turned over to a subcommittee whose recommendations 
were then discussed and acted upon by the full Committee. In an- 
other case, the Committee considered and gave answers to general 
questions which were suggested by the detailed proposals and com- 
ments, referred to a drafting subcommittee the task of translating 
these general conclusions into specific texts, and then considered and 
acted upon the texts proposed. In still another case, the Committee 
considered the amendments proposed, indicated its approval of cer- 
tain of these amendments in principle or as to their general ideas, and 
then referred to a drafting subconGanittee the task of preparing a final 
text, which was then submitted to the fuU Committee for final ap- 
proval. 

The work of the Committees extended over a period of about a 
month and a half, with periods of relative inactivity due to disagree- 
ments which had to be eliminated by direct negotiations between 
governments. Some idea of the activity of the Committees is given 
by the following statistics on the number of meetings held: 

Committee I/I — 17 meetings Committee III/l — 27 meetings 

Committee 1/2 — 29 meetings Committee III/2 — 15 meetings 

Committee II/l — 15 meetings Committee III/3 — 22 meetings 

Committee II/2 — 25 meetings Committee III/4 — 6 meetings 

Committee 11/3 — 20 meetings Committee IV/1 — 22 meetings 

Committee II/4 — 15 meetings Committee IV/2 — 16 meetings 

These figures do not, however, accurately indicate the amount of 
work done since they fail to take into account subcommittee meetings 
which constituted an important part of the total work of the Commit- 
tees. In the case of certain Committees, subcommittee meetings were 
nearly as numerous as, if not more numerous than, meetings of the 
full Committee. Because of the composition and size of* the Commit- 

2* See The United H^Jations Conference on International Organization . . . 
Selected Documents, op* cit,, p. 69-86, 
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tees, it was often found desirable, even necessary, to refer to subcom- 
mittees questions of a highly technical or specially difiBcult nature. 
Besides, the device of a joint subcommittee was often resorted to in 
order to find the solution of a problem of concern to two or more 
Committees. 

The recommendations of the Committees, in the form of texts for 
inclusion in the Charter, were submitted to the Commissions for ap- 
proval. They were also referred to the Coordination Committee which, 
with the assistance of the Advisory Committee of Jurists, reviewed 
texts with an eye to improving their phraseology, securing uniformity 
of terminology, eliminating contradictions and inconsistencies, and 
obtaining the best arrangement of the substance of the proposed char- 
ter. The Coordination Committee could, on its own responsibility, 
make no change of a substantive nature, though it might ask a Com- 
mittee to consider a proposal involving a change of substance which 
originated with it. In general, the function of the Coordination Com- 
mittee, as suggested by its name, was to combine the Committee texts 
together into one document which would be clear and logical in its 
arrangement, all the while conforming to the substantive recommenda- 
tions of the Committees as approved by the Commissions. The final 
draft of the Charter as thus prepared was then submitted to the Steer- 
ing Committee for its approval, and finally to the Conference in plenary 
session. The signing of the Charter by the delegates on June 26, 194S 
followed final approval by the Conference on the previous day.^^“ 

The work of &e Confereiice was complicated by the fact that there 
were five official languages — English, French, Russian, Spanish and 
Chinese. English and French were the working languages of the 
Conference, thus keeping the work of interpretation, translation and 
documentation within manageable proportions. The text finally ap- 
proved by the Coordination Committee was in English. It was neces- 
sary, after the Coordination Committee had completed its work, to 
prepare and check texts of the Charter in the other official languages. 
This work was done under great pressure in order to meet a Confer- 
ence deadline which had already been set 

The process which the Conference followed in the making of the 
Charter was one which gave ample opportunity for discussion, and 
more particularly afforded the opportunity to the delegates of those 
states not represented at the Dumbarton Oaks Conversations to ex- 
press their points of view and support their proposals for amend- 
ment. Furthermore, decisions were taken by a two-thirds vote of 
those present and voting. This process of necessity operated within 

^ UNCIO, Vethafim Minutes of the Ninth Plenary Session, Doc. 1210, P/20 
( Documents, If p, 61ZS2) , 
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the framework of a political situation which gave the Sponsoring Gov- 
ernments, because of their leading role in the conduct of the war and 
their indispensability to the new Organization, a measure of influ- 
ence on the decisions taken which the smaller powers could not hope 
to equal. Thus, freedom of discussion, equahty of voting power and 
the possibility of taking decisions by a special majority did not in fact 
deprive the great powers of an effective veto, since the members of 
the Conference, when faced with the possibility that a particular de- 
cision would be unacceptable to one of the Sponsoring Governments 
and might for that reason prevent it from joining the Organization, did 
not find it expedient to force the issue and accept the consequences. 

In spite, however, of this effective ^ veto power" which a great power 
possessed, there were in practice fairly important questions on which 
the smaller nations were able to press their points of view successfully 
in the face of considerable great power resistance. While it can be 
argued that these matters were not usually of first importance and that, 
if they were, the concessions made by the great powers were more ap- 
parent than real, it would seem to be a justifiable view of the work of 
the Conference that the smaller powers did succeed in many instances 
in introducing important changes in the Dumbarton Oaks Proposals, 
even as modified by the amendments proposed by the Sponsoring 
Governments. It should be added that many of these amendments 
incorporated proposals of the smaller powers. 

While the organization and procedures of the Conference were 
reasonably successful in achieving full discussion and fair considera- 
tion of the numerous proposals and points of view presented, they 
were not equally successful in producing a technically well-drafted 
document. The fact that different sections of the Dumbarton Oaks 
Proposals were referred to different Committees, the assignments often 
being rather arbitrarily made, resulted in particular subjects failing 
within the competence of two or more Committees. Thus, on the 
question of method of electing the Secretary-General, there were three 
Committees concerned (Committees 1/2, II/l, and III/l). The re- 
sult was that in the absence of provision for proper coordination con- 
siderable confusion resulted in the closing days of the Conference be- 
cause of Conflicting conclusions reached. Furthermore, there were 
variations in the form in which Committee recommendations were 
submitted, and considerable lack of uniformity in the use of terms. 
Finally, the considerable pressure brought to bear on the Conference 
in its later stages to make particular deadlines had the result of plac- 
ing on the Coordination Committee a superhuman responsibility 
which, with the greatest effort, could uot possibly be performed in a 
wholly satisfactory manner. The result is that from a technical point 
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of view the Charter undoubtedly leaves much to be desired. A simpler 
organization of the Conference, and more flexible procedures, com- 
bined with less pressure to make deadlines, would undoubtedly have 
made possible a clearer and more concise document. 

6. CONFERENCE DOCUMENTATION AND RECORDS 

Any international conference which undertakes a task of the dimen- 
sions of that facing UNCIO is bound to produce a vast volume of 
documentation. The Conference at San Francisco was no exception. 
The average daily output of documents was about half a million sheets 
of paper and on one day 1,700,000 sheets were issued and distributed. 
Seventy-eight tons of paper were used for the documentation of the 
Conference,^® Much of this documentation was restricted as to cir- 
culation while the Conference was in session. This of course was in 
line with the general policy of opening to the public only meetings of 
the Conference in plenary session and of the Commissions, and limiting 
attendance at meetings of the Committees where the real work of the 
Conference was done to those with proper credentials. In general, 
the Committee documents, including specially designated working 
documents, were thus restricted, together with secretarial notices and 
communications. Many of the documents containing comments and 
proposals of the participating governments were at first restricted but 
in the course of the Conference most of these restrictions were re- 
moved. At the final plenary session of the Conference on June 25, 
1945, the Conference accepted the recommendation of the Secretariat 
that all restrictions on the publication of documents classified as "Re- 
stricted” be lifted, with the exception of the working documents of 
the Coordination Committee with respect to which the decision was 
left to the Preparatory Commission.^® 

AU the documents were published in the working languages of the 
Conference: English and French. Some were also published in Chi- 
nese, Russian and Spanish. With the exception of the Journal and 
the Treci$ of Committee Proceedings^, which carried serial numbers 
and dates, and of forms and secretariat notices on blue paper (sym- 
bol SEC), all documents carried the designation Doc. or WD. in the 
upper right hand corner and a documents number which was assigned 
in sequence (Doc. 5 or WD. 5). Such documents in addition carried 

Eagleton, Clyde, ‘The Charter Adopted at San Francisco,’" American Polity 
cat Science Review, XXXIX, p. 935. 

UNCIO, Memorandum on Recommendation by the Secretariat as to RemovaJ, 
of Conference Documents from Restricted Category, June 24, 1945, Doc. 1189, 
EX-SEC/20 {Documents, H, p, 635-7) and Verbatim Minutes ^ the Ninth 
Plenaru Session, Doc. 1210, P/2p (Domments, I, p. 612 et seq,). No decision was 
takep by the Preparatory Coirimiseloij. 
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symbols which indicated the subject-matter of the document in ques- 
tion. The following system of classification by S 3 rmbols was used: 

G — general material, including Orders of the Day, Dumbarton 
Oaks Proposals, comments and proposed amendments, etc. 

EX-SEC — Notices from the Executive Secretary (some overlap- 
ping with SEC). 

P — agenda, verbatim minutes and other documents of plenary ses- 
sions. 

DC — agenda, summary reports and other documents, of Meetings 
of Delegation Chairman (later Steering Committee). 

ST — same for Steering Committee. 

ST/C — same for Credentials Committee. 

EX — same for Executive Committee. 

CO — same for Coordination Committee, including Advisory Com- 
mittee of Jurists. 

Roman numeral, for example, I — same for Commission designated. 

Roman numeral followed by Arabic numeral, for example, I/l — 
same for technical committee designated. 

Roman numeral, followed by Arabic numeral and capital letter, 
for example, 1/1/ k — same for subcommittee.' 

Documents thus designated by symbol carried numbers indicating 
their order of issue within the series. Thus a document carrying the 
symbol and number III/2/5 was the fifth document to come from 
Committee III/2. If a document was amended, this was indicated 
by adding a number in parentheses, beginning with 1, to the symbol 
and number, and if an addition was made to the document, i.e. an- 
other document appended, this was indicated by adding a small letter 
in parentheses, beginning with a, 

The records of the plenary sessions of the Conference and of the 
Commissions were published in the form of verbatim minutes. In 
the case of meetings of the Committees, only summary reports of the 
discussions and decisions were prepared and distributed. These in 
many cases, and particularly in the early days of the Conference, 
were quite abbreviated in form. Under pressure from certain delega- 
tions, these became more complete in the case of some Committees. 
Verbatim records ^of Committee discussions were made, and were 
available for use by the Secretariat and delegates, but since they 
were not edited they have limited value as records of the discussions. 
In fact, in some cases, they may be actually misleading because of 
their incompleteness and inaccuracies. Generally speaking, there were 
no records made of the discussions and decisions of subcommittees, 
with the exception of the reports to committees, and in some cases, 



20 CHARTER OF THE UNITED NATIONS 

apart from actual texts proposed, these were not presented in writ- 
ten form. 

Except for the Journal, which was printed, the documents of the 
Conference were distributed in the first instance in mimeographed 
form. Some of the more important documents were subsequently 
distributed at the Conference in photolithographed form. During the 
concluding days of the Conference arrangements were made between 
the Secretary-General of the Conference and the Chauman and 
Associate Chairman of the United Nations Information Board for 
the reproduction photolithographically and publication in bound vol- 
umes of the documents of the Conference in so far as restrictions on 
publication had been removed.^^ 


THE CHARTER; FORM AND CONTENT 

As compared with the Covenant of the League of Nations, the 
Charter is a lengthy document The Charter (apart from the Statute 
of the Court) contains 111 Articles, in addition to the Preamble and 
concluding provisions. The Covenant contained 26. This difference 
is explained in part by the preference of the Conference for short 
Articles. A part of the explanation, however, is to be found in the 
greater amount of detail which the Charter contains as compared with 
die Covenant. 


1. A MULTIPARTTrE TBEATY 

While the Preamble to the Charter opens with the words ‘We the 
peoples of the United Nations,” the concluding words of the Preamble, 
‘‘Accordingly our respective Governments, through representatives 
assembled in the city of San Francisco,” etc., make it clear that the 
Charter is not a constituent act of the peoples of the United Nations, 
but rather an agreement freely entered into between governments. 
In this respect it does not differ from the Covenant of the League 
of Nations. The contractual character of the Charter is further em- 
phasized by the recognition given in Article 2 to "the principle of 
the sovereign equality” of all Members of the Organization and by 
the provision that an amendment to the Charter shall come into force 
only when it has been ratified "in accordance with their respective 
constitutional processes by two-thirds of the Members of the Or- 
•ganization, including all the permanent members of the Security 
Council.”^ It is also to be noted that while the Charter contains no 
provision for withdrawal, the technical committee concerned with the 

^ For complete title, see Select Bibliography, infra, p. 660. 

^ Charter ^ the United Nations, Artide 108, 
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i)iatter (Committee 1/2), in its report to Commission I, stated that 
in its opinion a Member would not be bound to remain in the Or- 
ganization “if its rights and obligations as such were changed by 
Charter amendment in which it has not concurred and which it finds 
itself unable to accept.”^ 

The treaty character of the Charter is further emphasized by the 
considerations which led another technical committee (Committee 
IV/2, Legal Problems) to recommend the omission of any provision 
governing the interpretation of the Charter. After pointing out that 
“under unitary forms of national government the final determination 
of such a question may be vested in the highest court or in some other 
national authority,’’ the Committee s report went on to say: 

However, the nature of the Organization and of its operation would not seem 
to be such as to invite the inclusion in the Charter of any provision of this 
nature. If two Member States are at variance concerning the correct inter- 
pretation of the Charter, they are of course free to submit the dispute to the 
International Court of Justice as in the case of any other treaty.® 

2. SnsOLARITY TO LEAGUE SYSTEM 

The Charter as finally adopted contained important modifications 
of the Dumbarton Oaks Proposals. Entirely new material was intro- 
duced, and provisions of the Dumbarton Oaks plan were changed, 
in major as well as minor respects. And yet the essential character 
of the Dximbarton Oaks plan remains. The Organization which the 
Charter provides is fundamentally in line with the League of Nations 
and Dumbarton Oaks ideas. It is based on the principle of voluntary 
cooperation between states in the promotion of common objectives. 
Like the Covenant and the Proposals, it recognizes the important in- 
equalities of states and erects a structare which takes into account 
these inequalities. Following the line of the Dumbarton Oaks Pro- 
posals, it recognizes the larger powers as having special rights not 
accorded to the smaller, and it places on them correspondingly larger 
responsibilities. In this respect it departs from the express pattern of 
the League system though not departing as wddely from its plain im- 
plications. 

Largely for reasons of political expediency and because of certain 
adverse attitudes and prejudices that had developed, the revision of 
the League system was never seriously considered as a means of pro- 
viding Ae desired international organization. Rather it was decided 

^UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter III {Mem-- 
bership). Doc. 1178, 1/2/76 (2), p. 5-6 (Documents, VU, p. 328-9). 

^Ibid., Report of the Rapporteur of Committee IV/2, as Approved hy the 
Committee, Doc. 933, IV/2/43 (2), p. 7 (Documents, Xni, p. 709). 
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to start from scratch and set up an organization which would not have 
to combat the unfavorable psychological attitudes which a revised 
League would very likely have to face in some quarters. It was of 
course soon discovered that it was as impossible as it was unwise to 
disregard the experience of the League of Nations. Those who car- 
ried out the preliminary studies leading up to the exchanges of views 
between governments found it indispensable to the successful accom- 
plishment of their tasks to concern themselves with this experience. 
But in any case it was possible in a formal sense to start anew, to give 
the organization a difiFerent name, and to provide it with what was in 
form at least, and to a considerable extent in substance, a new con- 
stitution.^ 


3. PURPOSES AKD PRINCIPLES 

The purposes of the Organization are stated in the Preamble and 
Article 1. These indicate the direction which the activities of the Or- 
ganization are to take and the common ends of its members. They 
are stated in general and inclusive terms to make it clear that the Or- 
ganization is not set up with any narrow end in view but rather for 
die purpose of promoting the common interests of Members in peace, 
security and general weU-being. The Organization is not exclusively 
concerned with the settlement of international disputes and with the 
taking of action to maintain or restore peace in the face of a threat or 
an actual use of force. To be sure, the first purpose is stated to be 
"'to maintain international peace and security’^ by taking measures to 
remove threats to the peace and suppress acts of aggression, and by 
adjusting or settling disputes and situations which might lead to a 
breach of the peace. But there are also included among the purposes 
of the Organization the following: **to develop friendly relations 
among nations based on respect for the principle of equal rights and 
self-determination of peoples, and to take other appropriate measures 
to strengthen universal peace"; ‘'to achieve international cooperation 
in solving international problems of an economic, social, cultural or 
humanitarian character, and in promoting and encouraging respect 
for human rights and for fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion"; and "to be a center for 
harmonizing the actions of nations in the attainment of these common 
ends." It is difficult to think of a single matter within the sphere of 
international relations or affecting relations between states which can- 
not be brought within the scope of these comprehensive purposes. 

Following the statement of purposes. Article 2 contains an enumera- 

^ On diemaits of continuity, see Goodrich, Leland M., ^Trom League of Nations 
to United Nations,** IntemaUondl Organization, I (1947), p. ^21, 
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tion of the principles in accordance with which the Organization and 
its Members are to act in pursuit of the declared purposes of the 
United Nations. These principles include the following: die sovereign 
equality of Members, the loyal fulfillment of obligations under the 
Charter, the peaceful settlement of international disputes “in such a 
manner that international peace and security, and justice, are not 
endangered,” abstention from any threat or use of force “against the 
territorial integrity or political independence of any state,” full assist- 
ance to the Organization in any action that it takes under the Charter,' 
no assistance to any state against which such action is being taken, 
enforcement of respect for these principles by non-members in so far 
as it may be necessary to the maintenance of international peace and 
security, and no intervention in matters which are essentially within 
the domestic jurisdiction of a state. 

For the most part these principles are in the nature of basic direc- 
tives which clearly must guide the conduct of Organization and Mem- 
bers alike if the declared purposes of the United Nations are to be 
attained. Nor is the application of these principles limited to Mem- 
bers, for in a paragraph somewhat reminiscent of Aiticle XVII of the 
Covenant the general principle is laid down that the conduct of states 
not Members of the Organization is to be made to conform to these 
principles “so far as may be necessary for the maintenance of inter- 
national peace and security.” 

One of the principles enumerated in this Article, however, appears 
to strike a somewhat negative note. The new paragraph 7, a revised 
version of a paragraph of the Dumbarton Oaks Proposals which ap- 
plied only to the pacific settlement of disputes,® denies to the Or- 
ganization any authority “to intervene in matters which are essentially 
within the domestic jurisdiction of any state” or to “require the Mem- 
bers to submit such matters to settlement under the present Charter.” 
It is stated, however, that this principle shall not prejudice the appli- 
cation of enforcement measures under Chapter VII. This paragraph 
constitutes potentially the most substantial limitation that is to be 
found anywhere in the whole Charter upon the activity of the United 
Nations.®* 


4. MEMBEBSHIP AND ORGANS 

The Charter contains much more detailed provisions on the question 
of membership than were to be foxmd in the Dumbarton Oaks Pro- 
posals, The distinction between original and elected Members, con- 

® Chapter VIII, Section A, par. 7. See infra, p. 578. 

For interpretation in practice, see comment on Article 2(7), infra, p. 110. 
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tained in the Covenant of the League,® but which was not made, at 
least expressly, in the Dumbarton Oaks Proposals, is clearly stated. 
The original Members are those states which, having participated in 
the United Nations Conference at San Francisco or having previously 
signed the Declaration by United Nations of Januaiy 1, 1942, signed 
the Charter and ratified it in accordance with Article 110.^ Elected 
Members are those states admitted to membership by decision of the 
General A^ssembly upon recommendation of the Security Council. 
The criterion laid down in the Dumbarton Oaks Proposals for mem- 
bership is supplemented so far as elected Members are concerned by 
the require'ments that applicants for membership must "accept the 
obligations contained in the present Charter” and be judged by the 
Organization "able and willing to carry out these obligations." ® 

A Member of the United Nations against which preventive or en- 
forcement action has been taken by the Security Council may be sus- 
pended from the exercise of the rights of membership by the General 
Assembly upon the recommendation of the Security Council.® In like 
manner a Member "which has persistently violated the Principles con- 
tained in the present Charter” may be expelled.^® While there is in 
the Charter no express recognition of the right of withdrawal, it is 
generally understood that this right exists.^^ 

The Charter adds to the list of organs recognized by the Dumbarton 
Oaks Proposals as being the "principal organs” ^ of the United Nations 
the Economic and Social Coimcil and the Trusteeship Council.’^ The 
first was provided for in the Proposals, but was not given the recog- 
nition in question, presumably because it was felt to be in a more sub- 
ordinate position than the organs included in the list. It was included 
at San Francisco because of die increased importance that came to be 
attached to it in connection with the further development of the 
powers of the Organization in the economic and social field. The 
second was i^t provided for in the Proposals, and so the question of 
its inclusion first came up at the Conference when the decision was 
finally taken to set up an international trusteeship system. 

5. THE GENEBAL ASSEMBLY 

The first-named of the principal organs of the United Nations and 
the first to be treated in Ae Charter as to its composition, functions, 

« Article 1. See infra, p. 555. 

^ Charter of the United Nations, Article 3. 

® Ibid; Article 4. 

^Ihid; Article 5. 

^^Ibid; Article 6, 

“ See comment on Article 6, infra, p. 142. 

^ These were a General Assembly, a Security Council, an international court of 
justice and a Secretariat ^ Charter of the United Nations^ Article 7, 
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powers and procedure is the General Assembly. This is logical in 
view of the fact that the Assembly is the most representative organ 
of the United Nations, and the one from which the authority of cer- 
tain of the other organs is largely derived. It is also the organ which 
is chiefly responsible for the performance of the functions of dis- 
cussion, recommendation, review, election, financial control and initia- 
tion of Charter amendments which are so important to the successful 
functioning of the United Nations. If the organization of the United 
Nations were to be compared with that of a state, the General 
Assembly might be called the Parliament or Congress. This analogy 
should not be pressed too far, however, because, since the United 
Nations is not a world state having independent powers of its own, 
the General Assembly is not a legislative body in the sense in which 
that term is commonly used. It can initiate studies, discuss and rec- 
ommend, but it cannot adopt legislation binding upon Members or 
their citizens. 

The General Assembly consists of the "Members of the United Na- 
tions,” each of which has "not more than five representatives.” Each 
has one vote.^® Decisions on "important questions,” such as recom- 
mendations with respect to the maintenance of international peace 
and security, the election of non-permanent members of the Security 
Council, the admission of new Members, and budgetary decisions are 
taken by two-thirds majority of those present and voting.^® Decisions 
on other questions, including the determination of additional cate- 
gories of "important questions,” are made by a majority of those pres- 
ent and voting.^’^ The General Assembly meets in regular annual ses- 
sions and in such special sessions as occasion may require. It adopts 
its own rules of procedure, including rules governing the public char- 
acter of its proceedings.^^ 

The functions and powers of the General Assembly cover a wide 
range. They can be conveniently grouped under the following heads: 
deliberative, supervisory, financial, elective and constituent 

The deliberative function is performed by virtue of extensive pow- 
ers of discussion and recommendation which the Charter vests in the 
General Assembly. Under Article 10, it may discuss "any questions or 
any matters within the scope of the present Charter or relating to 
the powers and functions of any organs provided for in the present 
Charter.” Furthermore, it may make recommendations thereon to 
the Members of the Organization or to the Security Council, subject 
to the provision that the General Assembly is not to make a recom- 
mendation regarding any dispute or situation while the Security Conn- 
ie Ihid., Article 9. Ibid., Article 18(2). ^ Ibid., Article 21. 

^IhidL, Article 18(1). ’^Ubid., Article 18(3). ^^IbidL, Article 10. 
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cil is exercising in respect thereof the functions assigned to it in the 
present Charter, unless the Council so requests. The Charter also 
gives the Assembly the pow^er to initiate studies and make recommen- 
dations for purposes of * promoting international cooperation in the 
political field and encouraging the progressive development of inter- 
national law and its codification,” and 'promoting international co- 
operation in the economic, social, cultural, educational, and health 
fields, and assisting in the realization of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or re- 
ligion”®^ Article 14 gives the General Assembly broad authority to 
'recommend measures for the peaceful adjustment of any situation, 
regardless of origin, which it deems likely to impair the general wel- 
fare or friendly relations among nations.” ^ 

The supervisory function of the General Assembly is exercised 
through grants of power to control aad regulate the activities of otlier 
organs and agencies. While the Security Council is made independ- 
ently responsible for the maintenance of international peace and 
security, it is to some extent subject to Assembly influence. Not only 
is it stated in the Charter that the General Assembly ""shall receive 
and consider annual and special reports from the Secmdty Council,” 
but it is also specified that these reports "shall include an account 
of the measures that the Seciuity Council has decided upon or taken 
to maintain international peace and security.”^ These may then be 
discussed by the General Assembly and may lead to recommendations 
by that body to the Council or to the Member States. The General 
Assembly also receives reports from the other organs of the United 
Nations.®^ The report of the Secretary-General (Article 98) is of 
special importance since it serves as the basis for tire general discus- 
sion at the opening of the ordinary sessions of the General Assembly.^ 
Both the Trusteeship Council and the Economic and Social Coun- 
cil act un.d6r the authority and close supervision of the General As- 
sembly.^® The General Assembly is given specific supervisory powers 
in connection with fhe administration of trust territories.^^ The staff 
of the Secretariat is appointed -under regulations established by the 
General Assembly.^ The General Assembly is also empowered to 
make recommendations for the coordination of the policies and ac- 
tivities of the various specialized bodies which either operate directly 
under its authority or axe brought into relation with the Organization 
by agreements which the General Assembly approves.^ 

^Ihid., Article 12(1). Article 14. 

f Ibid,, Article IS. ss ^^xcle 15(1). 

Article 15(2). ^SThis was also the practice in the League of Nations. 

Articles 60 and 85. ^Ibid,, Article 101. 

^ Ihid^ Articles 85 and 87. ^ Ibid., Articles 57, 58, 60, 63. 
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The financial function of the General Assembly is closely related to 
the supervisory. In the performance of this function the Assembly is 
directed to ‘‘consider and approve the budget of the Organization,” 
and to apportion expenses among the Members.^^ The General Assem- 
bly is also made responsible for approving financial and budgetary 
arrangements with specialized agencies and examining the administra- 
tive budgets of such agencies “with a view to making recommendations 
to the agencies concerned.*^ 

The elective function of the General Assembly places it in a central 
position in the Organization since the other organs are dependent 
upon the Assembly in varying degrees for the choice of their members. 
Thus the General Assembly elects the non-permanent members of the 
Security Council,^® aU the members of the Economic and Social Coun- 
cil,^"^ and a part of the members of the Trusteeship Council.®® Acting 
concinrently with the Security Council, it participates in the election 
of judges of the International Court of Justice.®® The Secretary-Gen- 
eral is “appointed” by the General Assembly upon the recommenda- 
tion of the Security Council.®^ 

The constituent function of the General Assembly finds expression 
in the provision that amendments shall in the first instance be adopted 
by two-thirds vote of the Assembly.®® It is ako provided that the deci- 
sion to call a General Conference to review the Charter shall be taken 
by the General Assembly, with the concurrence of the Security Coun- 
cil.®® As we have already seen, it is the General Assembly which, upon 
the recommendation of the Security Council, admits new members to 
the Organization.^ 

This survey shows the importance of the role of the General As- 
sembly in the United Nations. In one respect, the General Assem- 
bly's position in the United Nations differs from that of the Assembly 
under the Covenant. The provisions of the Covenant did not dif- 
ferentiate clearly the functions and powers of the Assembly and 
Council, particularly in connection with the maintenance of peace. 
In practice a differentiation of function did emerge, but it was con- 
tinually being modified by changes that occurred in the prestige and 

Article 17(1). 

Article 17(2). 

Article 17(3). 

Article 23(1). 

^Ihid., Article 61(1). 

Bid., Article 86(1). 

Stctute of the International Court of Justice, Article 4(1), 

Charter of the United 'Nations, Article 97. 

^nbid.. Article 108. 

^^Ibid., Article 109. 

« Bid., Articled 
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influence of the two bodies. A certain amount of confusion and un- 
certainty necessarily resulted. The Charter provides that as regards 
action for the maintenance of international peace and security the 
Security Council is primarily responsible. However, the General 
Assembly has extensive powers of discussion and recommendation out- 
side the sphere reserved to the Council. It was clearly intended to 
become the international forum for the discussion of matters of com- 
mon concern where, by methods of reason and persuasion, action in 
support of common objectives may be fm*thered. 

6. THE SECXmiTY COUNCm 

If we continue our analogy of the Organization of the United Na- 
tions under the Charter to the government of a state, it becomes some- 
what difficult to find an organ of national government which cor- 
responds closely to the Security Council. This is largely due to the 
fact that under the plan of the Charter, provision is made for a de- 
centralized arrangement for the discharge of those duties which we 
ordinarily think of as executive in character. The result is that the 
functions and powers ordinarily associated with the executive branch 
of government, in so far as provision is made for them in the Charter, 
are divided between three organs — the Security Council, the Eco- 
nomic and Social Council, and tfie Trusteeship Council. In this respect 
the Charter plan differs markedly from the plan of the League Cove- 
nant which centralized functions of an executive character in the 
Council, Under the Charter, however, the Security Council is charged 
with the primary responsibility for the maintenance of peace and 
security, the function which historically is most closely associated with 
the executive. 

The Council is composed of five permanent members (China, 
France, the Soviet Union, the United Kingdom and the United States ) 
and six non-permanent members elected for two year terms by the 
General Assembly. In the election of non-permanent members, the 
General Assembly is required to pay due regard to the contribution 
of Members of the United Nations to the maintenance of international 
peace and the other purposes of the Organization, and also 'To equita- 
ble geographical distribution.” The Security Council is to be so or- 
ganized "as to be able to function continuously,” and to this end each 
member of the Council is to be represented at all times at the seat of 
the Organization."^ 

The powers of the Sectirity Council are defined in generous terms 
to permit it to fulfill its "primary responsibility.” It can intervene in 
any situation or dispute whose continuance is likely to endanger the 

Ibid,, Article 23(1). 42 Article 28, 
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maintenance of international peace and security for the purpose of 
bringing about a peaceful settlement, and in case it determines the 
existence of “""any threat to the peace, breach of the peace, or act of 
aggression,” it can decide what measures are to be taken “to maintain 
or restore international peace and security.” All functions of the 
United Nations under trusteeship agreements for areas designated as 
strategic are exercised by the Security Council.^ The Members of 
the United Nations agree “to accept and carry out the decisions of 
the Secm'ity Council in accordance with the present ‘Charter.”^ In 
discharging its duties the Security Council is bound to act in accord- 
ance with the purposes and principles of the Organization.^ The 
Security Council is also made responsible for formulating plans to be 
submitted to the Members of the United Nations “for the establish- 
ment of a system for the regulation of armaments.” 

The question of Security Council voting procedxure caused the most 
extended and heated discussion at San Francisco. The rule finally 
adopted^® frankly recognizes the larger responsibility of the greater 
powers for the maintenance of peace and makes any effective action 
by the Security Council dependent upon great power agreement. 
Decisions on procedural questions can be taken by the afiBrmative 
vote of any seven members of the Council. Decisions on all other mat- 
ters, however, require in addition the concurrence of all the per- 
manent members of the Security Council, with the proviso, however, 
“that in decisions under Chapter VI, and under paragraph 3 of Ar- 
ticle 52, a party to a dispute shall abstain from voting.” 

The idea back of the voting rule appears to have been that the suc- 
cess of the United Nations is wholly dependent upon the continuing 
agreement of the great powers, upon the ability of the principal mem- 
bers of the war-time coalition to continue in peace the cooperation 
which enabled them to prosecute the war to a successful conclusion. 
This conception was based on the premise that, with the distribution 
of power that would in all probability exist at the conclusion of the 
war, there would be no real possibility of taking enforcement action 
against certain at least of these great powers, and very little chance, 
judging by League experience, of making the United Nations operate 
successfully without their full participation and support. So, in effect, 
the United Nations is a league of peace-loving nations with an alli- 
ance of great powers for keeping the peace as its hard core of military 
strength and political reality. This of course involves a discrimina- 

^ Ibid.y Article 39. 

^Ibid., Article 83(1). 

Ibid., Article 25. 

^Ibid,, Article 24(2). 


Ibid., Article 26. 
Ibid., Article 27, 

^ Ibid., Article 27(3). 
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tion against the smaller nations which did not exist, at least on paper, 
under the League system, since under the Covenant unanimity was 
required for important Council decisions and any state, great or small, 
had an equal opportunity to protect its interests by an adverse vote.®^ 

7. THE INTERNATIONAL COURT OF JUSTICE 

Continuing our analogy, we can have little diflSculty in identifying 
the Court as the judicial organ of the United Nations. In the course 
of the Dumbarton Oaks Conversations, the question of a court was 
discussed and agreement was reached that an international court of 
justice should be established as one of the principal organs of the 
proposed Organization. It was also agreed that the Statute of the 
Court should be a part of the Charter of the United Nations. These 
conclusions were later adopted at San Francisco. It was impossible, 
however, at the time of the Dumbarton Oaks Conversations, to con- 
clude an agreement upon the constitution and powers of the proposed 
court. Two views were in conflict: one which held that the proposed 
court should be a continuation of the Permanent Court of International 
Justice, brought into being under the Covenant of the League of Na- 
tions, and the other which held that this should be an entirely new 
court even though its statute might be based largely on the Statute 
of the Permanent. Court.®^ There was also a difference of opinion as 
to whether or not the court should have compulsory jurisdiction. 

At San Francisco it was decided that there should be a new court, 
not a continuance of the Permanent Court. 

On the question of the Court’s jurisdiction, there was strong sup-, 
port for the establishment of a general system of compulsory jurisdic- 
tion, but the view that finally prevailed took account of the fact that 
some states were apparently not ready to accept it. Thus a system was 
adopted xmder which each Member may by a declaration accept the 
compulsory jurisdiction of the Court, conditionally or uncondition- 
ally “ As a concession to the proponents of a general system, it is 
provided that declarations made imder Article 36 of the Statute of the 
Permanent Court of International Justice which are stlU in force "shall 
be deemed, as between the parties to the present Statute, to be accept- 
ances of the compulsory jurisdiction of the International Court of 

^ Covenant of the League of Nations, Article V, paragraph 1, infra, p. 557. On 
question of voting procedure, see Koo, Wellington, Jr., Voting Procedures in Inters 
national Politiccd Organizations, New York, 1947. 

Revised Statute of the Permanent Court of International Justice, International 
Court of Justice, Series D, No. 1 (4th ed.), p. 13-28 and Hudson, Manley O., 
The Permanent Court of International Justice, 1920-1942: A Treatise, New York 
1948, p. 669-81. 

Statute of the International Court of Justice, Article 36, infra, p. 619. 
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Justice for the period which they stiU have to run and in accordance 
with their terms.” ^ 

The Statute as finally approved ^ follows very closely that of the 
Permanent Court of International Justice. The Court is composed 
of a body of independent judges, 15 in number, elected for nine-year 
terms.®® Judges are elected by the General Assembly and the Security 
Council, voting concurrently, from a list of nominations submitted by 
national groups.®® The Court remains permanently in session.®’' Only 
states may be parties before the Court.®® The conditions under which 
states not members of the United Nations shall have access to the 
Court are laid down by the Secinrity Council.®® Jurisdiction comprises 
*"all cases which the parties refer to it” and all matters “specially pro- 
vided for in the Charter” or “in treaties and conventions in force.” 
Compulsory jm'isdiction in enumerated categories of legal disputes 
may be accepted by special declaration, conditionally or uncondi- 
tionally.®® The Court decides cases generally on the basis of law.®’- 
The Charter provides that either the General Assembly or the Security 
Council may request the Court to give an advisory opinion on any 
legal question.®- Other organs of the United Nations and specialized 
agencies may similarly request advisory opinions, if so authorized by 
the General Assembly. 

While the Court which is provided for under the terms of the 
Charter and Statute is essentially the same as the Permanent Court of 
International Justice, there is one respect in which a change of some 
importance has been made. Whereas the Permanent Court’s position 
was somewhat anomalous, being neither fully independent nor a 
recognized part of the League system, the new Court is the recog- 
nized judicial organ of the United Nations.®® 

8. THE SECRETARIAT 

The Secretariat is the principal administrative agency of the United 
Nations. Every organization requires an administrative staff which 
wiU perform the numerous detailed day-to-day tasks which are neces- 
sary to the efficient performance of its functions. The recruiting and 
directing of such a staff for an international organization present spe- 
cial problems. The experience of the League of Nations demonstrated 
the importance of the work of such a staff and that the special prob- 

Article 36(5). 

See infra, p. 611. 

Statute of the International Court of Justice, Articles 2, 8 and 13, 

Ibid,, Article 4. ®® Ibid., Article 36, 

67 Ibid., Article 23, Ibid., Article 38, 

6s Ibid., Article 84(1). Ibid., Article 96. 

69 Ibid., Article 35(2). ' ®® Ibid., Article 92. 
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lems arising in connection with the organization and direction of an 
international administrative service are capable of reasonably satis- 
factory solutions. The provisions of the Charter dealing with the 
Secretariat are based upon careful study and evaluation of this ex- 
perience.®^ 

The Secretariat is headed by a Secretaiy-General ''appointed'" by 
the General Assembly upon the recommendation of the Security 
Council.®® The proposal of the Sponsoring Governments that express 
provision should be made in the Charter for four deputy secretaries- 
general was not accepted for the declared reason that it was judged 
better not to attempt to anticipate too far in advance the administra- 
tive requirements of the Secretariat.®® The staff is appointed under 
regulations established by the General Assembly.®^ Appropriate staffs 
are "permanently assigned” to the Economic and Social Council, the 
Trusteeship Council, and, as required, other organs of the United 
Nations. These staffs form a part, however, of the Secretariat,®® and 
remain subject to the Secretary-General’s direction.®® 

The functions of the Secretary-General are largely suggested by 
what has already been said. He is "the chief administrative officer of 
the Organization/’^® The Secretary-General acts "in that capacity” 
at all meetings of the General Assembly, the Economic and Social 
Council, the Trusteeship Council, and the Security Council.^^ He is 
required to make an annual report to the General Assembly on the 
work of the Organization.'^^ The Secretary-General "may bring to the 
attention of the Security Council any matter which in his opinion may 
threaten the maintenance of international peace and security.” At 
San Francisco, certain provisions were put into the Charter with a 
view to assuring the independence and efficiency of the Secretariat. 
The Secretary-General and his staff are not t6 seek or receive, in the 
course of the performance of their duties, instructions "from any gov- 
ernment or from any other authority external to the Organization.” 
The Members of the United Nations undertake "to respect the exclu- 

®^See Ranshofen-Wertheimer, Egon F., The International Secretariat, Wash- 
ington, 1945. 

^ Charter of the United Nations, Article 97. 

^ UNCIO, Report of Rapporteur of Committee 1/2 on Chapter X ( The Secre- 
tariat), Doc. 1155, 1/2/74 (2), p. 4 (Documents, VII, p. 389). 

Charter of the United Nations, Article 101(1), 

^Ibid., Article 101(2). 

®^The Registry of tlie International Court of Justice is not subject to the direc- 
tion of the Secretary-General. It is under tlie exclusive direction of the Court itself 

Ibid,, Article 97. 

Ibid., Article 98. 

’^Hbid. 

Ibid., Article 99. 

Article 100. 
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sively international character of the responsibilities of the Secretary- 
General and the staflF” and ‘‘not to seek to influence them in the 
discharge of their responsibilities.” Furthermore it is stated that the 
‘paramount consideration in the employment of the staff and in the 
determination of the conditions of service shall be the necessity of 
securing the highest standards of efficiency, competence, and in- 
tegrity.” 

9. PACIFIC SETTLEMENT OF DISPUTES 

The Charter system for the pacific settlement of disputes is in es- 
sence that of placing upon the parties themselves the responsibility 
for using means of peaceful settlement, while according to the Coun- 
cil authority to intervene at any time that the continuance of a par- 
ticular dispute or situation is considered likely to endanger the main- 
tenance of international peace and security. The Council cannot, 
however, impose an obligatory settlement upon the parties against 
their will; it can only act as an agency of conciliation.'^® 

The basic obligation of Members, as stated in Ai’ticle 2, is to “settle 
their international disputes by peaceful means in such a manner that 
international peace and security, and justice, are not endangered.” 
Other provisions of the Charter, notably those of Chapter VI, provide 
for the implementation of this general principle. The parties to any 
dispute “the continuance of which is likely to endanger the mainte- 
nance of international peace and security” are obligated first of all to 
“seek a solution by negotiation, enquiry, mediation, conciliation, arbi- 
tration, judicial settlement, resort to regional agencies or arrangements, 
or other peaceful means of their own choice.” The Security Council 
shall, if necessary, invite the parties to settle their disputes by such 
means.®® If Members of the United Nations have entered into regional 
arrangements or instituted regional agencies for the settlement of their 
disputes, they “shall make every effort” to achieve peaceful settlement 
by such means before referring their disputes to the Security Council.®^ 
Furthermore, the Security Council is to encourage this. If, however, 
the parties fail to settle their dispute by such means, “they shall refer 
it to the Security Council” which, if it finds that the continuance of 
the dispute is likely to endanger the maintenance of international 

ZM., Article 100(2). 

Article 101. 

^ For more detailed explanation, see Goodrich, Leland M., “The Pacific Set- 
tlement of Disputes,” American Political Science Review, XXXIX, p, 956-70. 

UNCIO, Report of the Rapporteur of Committee 111/2, Doc. 1027, 
III/2/31 (1), p. 4 {Documents, XII, p. 162). 

Charter of the United Nations, Article 33(1), 

80 Ibid., Article 33(2). 

^^Jbid., Article 52(2). 
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peace and security, may either recommend appropriate procedures or 
methods of adjustment, or such terms of settlement as it may consider 
appropriate.®^ 

The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, to 
determine whether its continuance is likely to endanger the mainte- 
nance of international peace and security.®® Any Member of the 
United Nations may bring any such dispute or any such situation to 
the attention of the General Assembly or of the Security Council.®^ 
This may also be done by the Secretary-General on his own initiative.®® 
A non-member may also do this with respect to a dispute to which 
it is a party if it accepts in advance the Charter obligations of pacific 
settlement.®® The Council may, at any stage of a dispute or situation 
whose continuance it finds is likely to endanger the maintenance of 
international peace and security, ^recommend appropriate procedures 
or methods of adjustment."'®^ In making such recommendations the 
Security Council is expected to take into account any procedures which 
have already been adopted by the parties. As an exception to the 
general view of the role of the Security Council which prevails in 
the Charter, if the parties so agree, any dispute of any kind what- 
soever may be submitted to the Security Council for recommendations 
with a view to peaceful settlement.®® 

Two or three points should be specially noted which apply to the 
over-all scheme of the Charter. While the principle of the obligatory 
submission to the Court of aU legal disputes is not adopted, there is 
nevertheless recognition of the principle that “legal disputes should 
as a general rule be referred by the parties to the International Court 
of Justice.’^®® Furthermore, while it is possible for disputes to be 
brought to the attention of the General Assembly, the assumption cer- 
tainly is that in most cases the Security Council will act, since the 
General Assembly cannot make a recommendation with regard to a 
dispute or situation with which the Security Council is seized under 
the terms of the Charter. Furthermore, the General Assembly is re- 
quired to refer any question on which action is necessary to the Se- 
curity Council, either before or after discussion. Finally, the rule gov- 
erning Council voting procedure, while it requires unanimity of the 
permanent members, except for the parties to a dispute, for a decision 
to investigate or make a recommendation to the parties, does not allow 


^Ibid,, Article 37. 
Ibid,, Article 34. 
Article 35(1). 
^ Ibid., Article 99. 


^^Ibid., Article 35(2). 

Ibid., Article 36. 

^ Ibid., Article 38. 
^^Ibid., Article 36(3). 
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a permanent member to veto consideration by the Council of a dispute 
or situation brought before it under the provisions of the Charter.®® 

10. ENFORCEIVIENT ACTION 

The Charter system for enforcement action®^ differs in important 
respects from that provided in the Covenant of the League. Under it 
the initial responsibility is placed on the Security Council to deter- 
mine "the existence of any threat to the peace, breach of the peace, or 
act of aggression.” Once it decides that one of these situations exists, 
it is required to recommend or decide what measures shall be taken 
"in accordance with Articles 41 and 42” to maintain or restore inter- 
national peace and security. 

At the United Nations Conference it was recognized that there was 
an intermediate situation which had not been adequately covered 
by the provisions of the Dumbarton Oaks Proposals. The Security 
Council might be faced with a situation which constituted a threat to 
the peace which could not be effectively handled by the immediate 
application of force. To cover this type of situation, the Security 
Council is empowered "to call upon the parties concerned to comply 
with such provisional measures as it deems necessary or desirable.” 
These provisional measures are not to prejudice the rights or claims 
of the parties, but any failure to comply with them is to be taken 
into account by the Council in its subsequent action. 

If the situation calls for the use of methods of coercion, the Se- 
curity Council may first of all decide that "measures not involving the 
use of armed force” are to be employed, measures such as the inter- 
ruption of economic relations or the severance of diplomatic rela- 
tions.®^ If these means are considered or found to be inadequate, the 
Security Council "may take such action by air, sea, or land forces as 
may be necessary to maintain or restore international peace and se- 
curity.” ®® 

To give assurance that effective forces will be at the disposal of the 
Security Council, all Members undertake "to make available to the 
Security Council, on its call and in accordance with a special agree- 

^ See infra, p. 221. 

For more detailed description, see Fox, William T. R., “Collective Enforce- 
ment of Peace and Security,” American Political Science Review, XXXIX, p. 970- 
81 and Kirk, Grayson, “The Enforcement of Security,” The Yale Law Journal, 
LV, p. 1081-96. 

Charter of the United Nations, Article 39. 

Ibid., Article 40. 

Ibid., Article 41. 

Ibid., Article 42. 
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ment or agreements, armed forces, assistance, and faciKties, including 
rights of passage, necessary for the purpose of maintaining interna- 
tional peace and security.” At San Francisco, the content of these 
agreements was defined in greater detail than in the Dumbarton Oaks 
Proposals, and furthermore it was specified, which it had not been 
in the Proposals, that the "‘agreement or agreements” should be negoti- 
ated “as soon as possible on the initiative of the Security CounciF 
and should be concluded “between the Security Council and Mem- 
bers or between the Security Council and groups of Members.” To 
meet any urgent situation. Members are required to hold “immediately 
available national air force contingents for combined international 
enforcement action.” 

To assist the Security Council in the preparation of plans for the 
use of armed force and in the strategic direction of the armed forces 
placed at the Council s disposal, provision is made for a Military Staff 
Committee consisting of the Chief of Staff of the permanent members 
of the Council.®® This Committee also advises the Council on all ques- 
tions relating to military requirements for the maintenance of peace 
and security, the regulation of ajmaments and possible disarmament. 
The Military Staff Committee, with the authorization of the Security 
Council and after consultation with the appropriate regional agencies, 
may establish regional subcommittees. 

The Charter contains other provisions intended to assure the ef- 
fectiveness of such enforcement measure^ as may be undertaken. 
Members of the United Nations are obligated to “join in affording 
mutual assistance in carrying out the measures decided upon by the 
Security Council.” Furthermore, it is made clear that action required 
by the decisions of the Security Coimcil is to be carried out by all 
Members of the United Nations, or by some, as the Council may de- 
cide.^®^ Also, the decisions are to be carried out by Members both 
directly and in their capacities as members of appropriate interna- 
tional agencies.^®^ 

The Charter recognizes the need of transitional arrangements for 
the maintenance of international peace and security, pending the im- 
plementation of certain of the Charter provisions, notably Article 43. 
It provides that during the transitional period, the signatories of the 
Moscow Four-Power Declaration and France assume special responsi- 
bilities for the maintenance of international peace and security. It is 
explicitly stated that this special responsibility will continue only 


Ibid., Article 43(1). 
Ibid., Article 43(3). 
Ibid., Article 45. 

Ibid., Articles 46 and 47. 


Ibid., Article 49. 
Ibid., Article 48(1), 
Ibid., Article 48(2). 
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"pending the coming into force of such special agreements referred 
to in Article 43 as in the opinion of the Security Council enable it to 
begin the exercise of its responsibilities under Article 

11. REGIONAL ARRANGEMENTS 

The Charter gives full recognition to regionalism in so far as ar- 
rangements for the maintenance of peace and security are concerned. 
While the general principle of the subordination of regional arrange- 
ments and agencies to the purposes and principles of the Charter is 
asserted, the Charter contains provisions which considerably strengthen 
the position of such regional arrangements as compared with their 
status both under the League Covenant and the Dumbarton Oaks 
Proposals.^®® Under the provisions of Article 52 of the Charter, Mem- 
bers of the United Nations which enter into such arrangements or 
constitute such agencies "shall make every effort to achieve pacific 
settlement of local disputes through such regional arrangements or 
by such regional agencies before referring them to the Security Coun- 
cil." io6 The Security Council is also required to encourage "the de- 
velopment of pacific settlement of local disputes through such regional 
arrangements or by such regional agencies.” 

The possibility of using regional arrangements and agencies as the 
basis for common action against acts of aggression without the re- 
quirement of Security Council authorization is permitted by Article 51 
which safeguards the right of self-defense. By the provisions of this 
Article nothing in the Charter shall impair "the inherent right of in- 
dividual or collective self-defense if an armed attack occurs against a 
Member of the United Nations, until the Security Coxmcil has taken 
the measures necessary to maintain international peace and security.” 
Measures that are taken under this Article are to be immediately re- 
ported to the Security Council and are not in any way to "affect the 
authority and responsibility” of that body. 

Finally, while the Charter provides that no enforcement action shall 
be taken under regional arrangements or by regional agencies without 
Security Council authorization, it makes an exception of "measures 
against any enemy state . • . provided for pursuant to Article 107 or 
in regional arrangements directed against renewal of aggressive policy 
on the part of any such state, until such time as the Organization may, 
on request of the Governments concerned, be charged with the respon- 
sibility for preventing further aggression by such a state ” 

108 Ibid., Article 106. 

Article 21. 

108 Chapter VIII, Section C. 

100 Charter of the United Nations, Article 52(2). 

107JM., Article 52(3). 
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12. ECONOMIC AND SOCIAL COOPEBATION 

The provisions of the Dumbarton Oaks plan relating to economic 
and social cooperation were subjected to extensive and significant 
modification at the United Nations Conference. While the basic 
approach and plan of the Dumbarton Oaks Proposals were retained, 
the changes that were introduced went far in making precise and defi- 
nite a plan which was nebulous in certain respects and which imposed 
on Members few specific commitments. 

The provisions of the Charter are based on the premise that a neces- 
sary condition of the maintenance of international peace and security 
is the creation generally throughout the world of “conditions of stability 
and well-being.” It is only under such conditions that “peaceful and 
friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples” can exist. With a view 
to the creation of such conditions, the United Nations imdertake to 
promote "higher standards of living,” “full employment,” “conditions 
of economic and social progress and development,” “solutions of inter- 
national economic, social, health, and related problems,” “international 
cultural and educational cooperation,” and “universal respect for, and 
observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion.” Also, Members of 
the United Nations “pledge themselves to take joint and separate 
action in cooperation with the Organization” for the achievement of 
these purposes.^^ 

The Charter recognizes that specialized organizations enjoying a 
large measure of autonomy will continue to exist or come into being 
for the purpose of facilitating international cooperation in the fields 
of economic, social and cultural relations. It clearly and explicitly 
defines the authority of the United Nations with respect to the estab- 
lishment of such specialized organizations and the coordination of 
their activities. Thus it is provided that the United Nations “shall, 
where appropriate, initiate negotiations among the states concerned for 
the creation of any new specialized agencies required for the accom- 
plishment of the purposes” of the Organization.^ Furthermore, it is 
provided that the various specialized agencies “established by inter- 
governmental agreement and having wide international responsibilities, 
as defined in their basic instruments” shall be brought into relationship 
with the United Nations,^^ and the Organization “shall make recom- 
mendations for the coordination of the policies and activities of the 
specialized agencies Responsibility for the discharge of these 

Article 55. Article 59, 

^Ihid. Articles?. 

Article 56. Article 58, 
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functions is vested in the General Assembly, and under the authority 
of the General Assembly, in the Economic and Social Council.^^® 

The Economic and Social Council consists of eighteen Members of 
the United Nations elected by the General Assembly Each member 
has one vote.^^ All decisions are taken by a majority vqte_of those 
present and voting.^^® The Council "shall set up” commissions" in the 
economic and social fields and for the promotion of human rights and 
such other commissions as may be required.’^^® It may make arrange- 
ments for representatives of specialized agencies to participate in its 
deliberations, without vote, and for its representatives to participate 
in the deliberations of the specialized agencies,^ 

The functions and powers of the Economic and Social Council are 
defined in the Charter in considerable detail. In order that it may 
discharge its responsibilities imder the Charter, the Council is spe- 
cifically empowered to: 

(1) “make or initiate studies and reports with respect to inter- 
national economic, social, cultural, educational, health, and related 
matters”; 

(2) “make recommendations with respect to any such matters to 
the General Assembly, to the Members of the United Nations, and to 
the specialized agencies concerned”; 

(3) “make recommendations for the purpose of promoting re- 
spect for, and observance of, human rights and fundamental free- 
doms for all”; 

(4) “prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence”; 

(5) call international conferences on matters coming within its 
competence; 

(6) enter into agreements with specialized agencies defining the 
terms on which each agency shall be brought into relationship with 
the United Nations, subject to approval by the General Assembly; 

‘ (7) “coordinate the activities of the specialized agencies through 
constiltation with and recommendations to such agencies and 
through recommendations to the General Assembly and to the 
Members of the United Nations”; 

(8) take appropriate steps to obtain reports from the specialized 
agencies and communicate its observations on these reports to the 
General Assembly; 

(9) furnish information to the Security Council; 

Ibid,, Article 60. ^ ihid,. Article 68. 

* Article 61(1). ^Ibid,, Artide 70. 

Tbid., Article 67(1). ^ IhidL, Articles 62-66. 

Article 67(2). 
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(10) perform services at the request of Members and at the re- 
quest of specialized agencies, subject to the approval of the General 
Assembly; 

(11) perform functions in connection with the carrying out of 
Assembly recommendations.^^ 

A comparison of the provisions of the Charter bearing on economic 
and social cooperation with the relevant provisions of the Covenant of 
the League of Nations indicates the great advance that has been 
made in the conception of organized international cooperation in this 
field. In large part, this advance is the result of the substantial achieve- 
ments of the League of Nations which far surpassed the modest prom- 
ise of the provisions of the Covenant. A more important consideration, 
however, is probably the general recognition that has come to exist 
of the close interrelation of political and economic and social prob- 
lems, and of the opportunities for achieving substantial results through 
international cooperation in dealing with economic and social prob- 
lems where the need is obvious and political considerations do not 
necessarily stand in the way of agreement. 

13. ADMINISTRATION OF NON-SELF-GOVERNING TERRITORIES 

The provisions of the Charter with respect to non-self-governing ter- 
ritories were drafted without the benefit of agreed proposals by the 
Sponsoring Government. Proposals were submitted to the Confer- 
ence by the Delegations of Australia, China, France, the Soviet Union, 
the United Kingdom and the United States. On the basis of these 
proposals and after ^careful study and consultation a working paper 
was prepared and adopted by Committee II/4 as the basis of its 
subsequent discussions.^^® The plan which was finally adopted by 
the Conference was based on this working paper. 

The Charter provisions include a Declaration Regarding Non-Self- 
Governing Territories (Chapter XI) and two chapters (Chapters XII 
and XIII) providing for a trusteeship system.^^^ The Declaration Re- 
garding Non-Self -Governing' Territories requires all Members of the 
United Nations which ‘lave or assume responsibilities for the admin- 
istration of territories whose peoples have not yet attained a full meas- 
ure of self-governmenr to recognize the principle that '‘the interests 

Ibid., Article 66. 

UNCIO, Proposed Working Paper for Chapter on Dependent Territories and 
Arrangements for International Trusteeship^ Doc. 323, n/4/12 (Documents X 
p. 677—83 ) . 

For more detailed analysis of trusteeship system and comparison with League 
mandate system, see Bunche, Ralph T., “Trusteeship and Non-Self-Goveming 
Territories in the Charter of the United Nations,” Department of State, Bulletin, 
XIII, p. 1037—44 and McKay, Vernon, “International Trusteeship — Role of 
United Nations in the Colonial World,’^ Foreign Policxj Reports, May 15, 1946. 
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of the inhabitants of these territories are paramount/’ and “to pro- 
mote to the utmost . . . the well-being of the inhabitants of these 
territories/’^^ To this end, they accept the specific obligations “to 
ensure . . . their political, economic, social, and educational advance- 
ment, their just treatment, and their protection against abuses”; “to 
develop self-government, to take due accoimt of the political aspira- 
tions of the peoples, and to assist them in the progressive development 
of their free political institutions”; “to further international peace and 
security”; “to promote constructive measures of development”; and to 
transmit regularly to the Secretary-General “statistical and other in- 
formation of a technical nature relating to economic, social, and edu- 
cational conditions.” It is to be noted that these commitments, ex- 
cept the last, apply to all non-self -governing territories whether or not 
they are brought under the international trusteeship system provided 
in the Charter. 

In addition, the Charter provides for the establishment of “an inter- 
national trusteeship system for the administration and supervision of 
such territories as may be placed thereunder by subsequent individual 
agreements.” The basic objectives of this system are defined in 
detail as follows 

a, to further international peace and security; 

h, to promote the political, economic, social and educational advancement 
of the inhabitants of the trust territories, and their progressive development 
towards self-government or independence . . 

c. to encourage respect for human rights and for fundamental freedoms 
for all without distinction as to race, sex, language, or religion, and to en- 
courage recognition of the interdependence of the peoples of the world; and 

d, to ensure equal treatment in social, economic, and commercial matters 
for aU Members of the United Nations and their nationals, and also equal 
treatment for the latter in the administration of justice. . . . 

It is stated that the system shall apply to such territories in the fol- 
lowing categories “as may be placed thereunder by means of trustee- 
ship agreements 

a, territories now held imder mandate; 

fc. territories which may be detached from enemy states as a result of the 
Second World War; and 

c. territories voluntarily placed xmder the system by states responsible for 
their administration. 

It is to be especially noted that diere is no commitment for specific 
areas. Unlike the provisions of the League Covenant which at least 

^ Charter of the United Nations, Article 73. 

126 ihid. ^ Ihid., Article 76. 

^Uhid., Article 75. Article 77. 
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stated a moral obligation that certain areas would be brought under 
the mandates system provided for under Article 22, the provisions of 
the Charter place no express obligation of any kind on Members of 
the United Nations to place territories under their control under the 
trusteeship system. Whether the territories referred to are to be placed 
in the category of trust territories, and on what terms, is made to de- 
pend entirely upon individual agreements, subsequentiy approved by 
the General Assembly 

. Provision is also made that in any trusteeship agreement an area or 
areas of special strategic importance may be designated “a strategic 
area or areas.” The effect of such designation is to make the Se- 
curity Coimcil, instead of the General Assembly, responsible for the 
exercise of all functions of the United Nations.^^ The basic objectives 
of the trusteeship system are to apply, however, and the Security 
Council is expected to avail itself of tihe services of the Trusteeship 
Council in the performance of its functions. 

The functions of the United Nations with respect to trusteeship 
agreements for all areas not designated as strategic areas are exercised 
by the General Assembly.^®’ The Trusteeship Council, acting under 
the authority of the General Assembly, assists that body in carrying 
out its functions.^* The Council consists of those Members adminis- 
tering trust territories, permanent members of the Security Council 
which are not administering trust territories, and as many other Mem- 
bers of the United Nations elected by the General Assembly as may 
be necessary to ensure that the membership of the Trusteeship Coun- 
cil is equally divided between those administering trust territories and 
those who are not.“' 

The General Assembly “and, under its authority, the Trusteeship 
Council” are given certain specific powers to enable them to carry out 
their functions. They may consider reports submitted by the admin- 
istering authority which &at authority is required to make,^'® accept 
petitions and examine them in consultation with the administer- 
ing authority, “provide for periodic visits to the respective trust ter- 
ritories at times agreed upon with the administering authority,” and 
do such other things as the trusteeship agreements may permit.“^ 

14. XUSCEIiLANEOUS PKOVISIONS 

The Charter contains provisions dealing with certain matters of a 
miscellaneous, but important nature which were not covered by the 

Ibid., Article 79. Article 85(2). 

Ibid., Article 82. iw Article 8ff ( 1 ) . 

Ifeid., Article 88. “‘IW., Article 88. 

Ibid., Article 85(1). ^ Ibid., Article 87. 
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Dumbarton Oaks Proposals. Following the rule and practice of the 
League/^® Article 102 provides for the registration of treaties and inter- 
national agreements entered into by any Member of the United Na- 
tions. Article 103 establishes the superiority of obligations under the 
Charter over obligations under other international agreements. The 
United Nations is assured such legal capacity and privileges and im- 
munities within the territory of each Member as may be necessary 
to the performance of its functions.^®® Likewise, representatives of 
Members and oflBcials of the United Nations are assured such privileges 
and immunities as are necessary to the independent exercise of their 
functions.^^ 

Article 110 of the Charter provided that it should enter into force 
after ratification by the states accorded permanent seats on the Se- 
curity Council and by a majority of the other signatories. In accord- 
ance with this provision, the Charter entered into force on October 24, 
1945, following the deposit of ratifications by China, France, the Soviet 
Union, the United Kingdom and the United States, and twenty-four 
other signatories.^^ 

Like the Covenant of the League of Nations, the Charter contains 
express provisions regarding its amendment. However, the Charter 
is distinctive in that it prescribes how the amendment is to be pro- 
posed as well as adopted and makes additional provision for a Confer- 
ence of Members to consider revision. Amendments may be proposed 
by vote of two-thirds of the members of the General Assembly. The 
Charter also provides that amendments may be proposed by a General 
Conference of the Members, held for the purpose of reviewing the 
Charter at a date and place fixed by "a two-thirds vote of members of 
the General Assembly” and by vote of any seven members of the 
Security Council. Proposed amendments enter into force when rati- 
fied ""in accordance with their respective constitutional processes by 
two-thirds of the Members of the United Nations including all the 
permanent members of the Security Council.” If a General Con- 
ference is not held before the tenth annual session of the General As- 
sembly, the proposal to hold such a Conference is to be placed on 
the agenda of the General Assembly and may be adopted by majority 
vote of the members of the General Assembly and by a vote of any 
seven members of the Security Council.^^ 

See Covenant of the League of Nations, Article 18, infra, p. 563. 

Charter of the United Nations, Articles 104 and 105. 

Article 105(2) and (3). 

1*1 Department of State, BuU^n, XllI, p. 679. 

Charter of the United Nations, Aitide 109. 

^*^Ibid., Articles 108 and 109(2), 

^^Ibid^, Article 109(3). 
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ORGANIZATION OF THE UNITED NATIONS 

Consideration was given at the Conference to the question of the 
initial establishment of the organs of the United Nations. It was recog- 
nized that with the successful conclusion of its work the Conference 
would terminate its existence. On the other hand, the organs envisaged 
in the Charter could not come into existence until the Charter had been 
ratified by the requisite number of states and these ratifications had 
been deposited. It was also recognized that before these organs could 
be established there was a vast amount of preparatory work to be 
done. If this work could be undertaken immediately, the United Na- 
tions could be set up as a working organization with a minimum of 
delay once the necessary number of ratifications were deposited. 

1. T3EIE PREPABATORY COMMISSION AND ITS WORK 

In order that this preliminary work might be undertaken immedi- 
ately, Interim Arrangements were signed on June 26, 1945,^ establish- 
ing a Preparatory Commission "for the purpose of making provisional 
arrangements for the first sessions of the General Assembly, the Se- 
curity Council, the Economic and Social Council, and the Trusteeship 
Coimcil, for the establishment of the Secretariat, and for the convening 
of the International Court of Justice”^ The specific functions and 
powers of the Commission may be summarized as follows: ® 

1. Convocation of General Assembly in its first session. 

2. Preparation of provisional agenda for the first sessions of the principal 
organs of the United Nations, and preparation of documents and recom- 
mendations relating to all matters on these agenda. 

3. Formulation of recommendations regarding the possible transfer of 
certain functions, activities, and assets of the League of Nations to the United 
Nations on terms to he arranged. 

4. Examination of problems involved in the establishment of relationships 
between the specialized intergovernmental organizations and agencies and 
the United Nations. 

5. Issuance of invitations for the nomination of candidates for the Inter- 
national Court of Justice in accordance with the provisions of the Statute. 

6. Preparation of recommendations concerning arrangements for the 
Secretariat. 

7. Preparation of recommendations concerning the location of the perma- 
nent headquarters of the Organization. 

The Commission consisted of one representative of each govern- 
ment signatory of the Charter.^ When not in session, its fimctions and 

^For text, see Documents, XV, p. 511-3. ^Ihid., Article 4. 

^Interim Arrangements, etc.. Article 1. Article 2. 
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powers were to be exercised by an Executive Committee composed 
of the representatives of those governments represented on the Execu- 
tive Committee of the Conference.® The Commission was to be as- 
sisted by an Executive Secretary "who shall exercise such powers 
and perform such duties as the Commission may determine/’ and by 
such staff as might be required.® 

The agreement provided that the seat of the Commission should 
be in London. The first meeting of the Commission was held in San 
Francisco on June 27, the day following the signing of the Charter. 
It was provided that the next meeting should be held upon the call 
of the Executive Committee "as soon as possible after the Charter 
of the Organization comes into effect and whenever subsequently it 
considers such a session desirable.” The agreement further provided 
that the Commission should cease to exist upon the election of the 
Secretary-General of the United Nations. 

The Executive Committee of the Preparatory Commission held its 
first meetmg in London on August 16, 1945. Ten committees were 
set up, corresponding broadly to the terms of reference laid down in 
Articles 1 and 4 of the Interim Arrangements, except that one com- 
mittee was set up to deal with problems of finance. The committees 
completed their work in seven weeks and cast their reports in the 
form of recommendations with supporting and explanatory materials. 
These recommendations, accepted by the Executive Committee with 
some reservations, along with committee reports and supplementary 
papers, were included in the Committee s report to the Preparatory 
Commission.'^ 

The Preparatory Commission met on November 26. The Charter 
had entered into force on October 24. The Report of the Executive 
Committee served as the basis of the Preparatory Commission s work. 
This .Report was referred to eight Technical Committees for detailed 
consideration. The Committees began their work on November 28 and 
finished on December 22.® The final report of the Preparatory Com- 
mission, adopted on December 23,® included specific recommenda- 
tions, positive proposals integrally connected with them, such as the 
draft provisional staff regulations and the provisional rules of pro- 

® For membership, see supra, p. 13. 

® Interim Arrangement^ etc.. Article 3. 

'^Report by the Executive Committee to the Preparatory Commission of the 
United Nations, Doc. PC/EX/1 13/Rev. 1, November 12, 1945 (subsequently re- 
ferred to as Report by the Executive Committee . . .). 

® See Summary Records of the meetings of the eight Committees and tlie 
Journal of the Preparatory Commission, English and French texts. 

® Report of the Preparatory Commission of the United Nations, Doc. PC/20, De- 
cember 23, 1945 (subsequently referred to as Report of the Preparatory Com- 
mission . . .). 
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cedure of the principal organs, a number of reports and memoranda 
setting forth the views of the Commission and of special expert bodies, 
and certain supplementary materials, including extracts from sum- 
mary records of committee meetings. 

2. THE GENERAL ASSEMBLY 

The General Assembly held its first meeting in London on Janu- 
ary 10, 1946, The Preparatory Commission had recommended that 
it was “most urgent to summon the General Assembly and constitute 
the other principal organs of the United Nations at the earliest possible 
moment” and that this end could best be attained by dividing the first 
session of the General Assembly into two parts,* the first to be devoted 
to organizational matters and “urgent world problems”, and the sec- 
ond to consideration of substantive items on the agenda.^^ This recom- 
mendation was accepted, though in practice it was found to be im- 
possible strictly to adhere to it.^ The Provisional Rules of Procedure 
adopted in the first session provided for a regular session commenc- 
ing on the third Tuesday in September. A special session may be held 
at the request of a majority of the Security Council or of the Members 
of the United Nations, or as the result of a decision of the General 
Assembly. 

The organization of the General Assembly follows in general the 
recommendations of the Preparatory Commission. The Provisional 
Rules of Procedure provided for a President and seven Vice Presi- 
dents elected by the General Assembly. The President has the usual 
powers of a presiding oflScer. The General Assembly has four types of 
committees: (1) the Main Committees to consider substantive matters 
referred to them by the General Assembly; (2) procedural committees 
required for the organization and conduct of the business of the 
General Assembly; (3) standing committees with continuing func- 
tions; and (4) ad hoc committees required from time to time for par- 
ticular purposes. The Main Coimnittees consist of the First Com- 
mittee (Political and Security); the Second Committee (Economic 
and Financial); the Third Committee (Social, Humanitarian and 
Cultural); the Fourth Committee (Trusteeship); the Fifth Committee 
(Ad min i s trative and Budgetary); and the Sixth Committee (Legal). 
Each Main Conomittee consists of a representative from each Member 
and elects its own chairman. It may establish sub-committees, 
p. 7. 

^ For summary of work of first part of first session in London, see Yearbook of 
the United Nations, 1946-^7 (subsequently referred to as Yearbook, 1946-47), 
p. 5S-115 and Intemationcd Organization, 1 (1947), p. 46-50. 

Adopted with some modifications as the Rules of Procedure by the General 
Assembly in its second session, UN, Doc. A/520. The basic organization of 
General Assembly has not been changed. 
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There are two procedtiral committees: the General Committee, con- 
sisting of the President of the General Assembly, seven elected vice 
presidents, and the Chairmen of the six Main Committees, which is 
the steering committee of the General Assembly assisting in the prep- 
aration of the agenda, in determining the priority of items, and in co- 
ordinating the proceedings of committees; and the Credentials Com- 
mittee consisting of nine members elected at each session, which 
verifies the credentials of the delegates. There was considerable op- 
position in the General Assembly to the proposal of the Preparatory 
Commission to restrict the membership of the General Committee to 
fomteen members on the ground that too much power would be 
given to a few states. It was finally decided to amend the Provisional 
Rules of Procedure to provide that the General Committee should not 
decide any political question, and that any Member which had re- 
quested the inclusion of a particular item in the agenda should be 
entitled to be present and participate in the discussion, without vote, 
when its request was being considered.^^ 

The standing committees of the General Assembly are two in num- 
ber: the Advisory Committee for Administrative and Bugetary Ques- 
tions, consisting of nine members elected by the General Assembly, 
which acts in an advisory capacity; and the Committee on Contribu- 
tions, consisting of ten members elected by the Assembly, which re- 
ports on questions relating to the distribution of expenses. The mem- 
bers of these two committees are selected “on the basis of broad 
geographical representation, personal qualifications and experience,’" 
and serve for three year periods corresponding to three financial years. 

The General Assembly has made extensive use from the beginning 
of ad hoc committees. Committees of this nature which have thus 
far been established include the Permanent Headquarters Committee, 
set up to consider and report on the question of the permanent site 
of the United Nations; the Special Committee on Palestine, created 
during the special session of 1947 to examine and report on the Pales- 
tine question; the Committee on Transmission of Information under 
Article 73(e), created to make recommendations to the General As- 
sembly with respect to information as summarized by the Secretary- 
General; the Committee on the Progressive Development of Interna- 
tional Law and its Codification; the Temporary Commission on Korea, 
set up by the Second General Assembly to supervise elections in Korea 
and to help in establishing a provisional government; the Special Balkan 
Committee, created to observe compliance of the Governments of Al- 
bania, Bulgaria, Greece, and Yugoslavia vnth the General Assembly’s 
recommendations and to assist in implementing them; and the In- 

UN, Doc. A/71, Rules 33 and 34 and Yearbook, 1946--47, p. 316. 
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terim Committee set up by the second session of the General Assembly. 

Up to July 1948, the General Assembly had held two annual ses- 
sions and two special sessions. The first session was held in two 
parts, the first in London from January 10 to February 14, 1946, and 
the second at Flushing and Lake Success, Long Island, New York, 
from October 2S to December 16, 1946. A special session was held 
from April 28 to May 5, 1947, to consider the Palestine question. The 
second session was held from September 16 to November 29, 1947. 
A second special session was held from April 16 to May 15, 1948 to 
consider further the Palestine question. 

3. THE SECURITY COUNCIL 

Since by the terms of Article 23 of the Charter, the Security Coun- 
cil is composed in part of members elected by the General Assembly, 
it was not possible for the Security Council to hold its first meeting 
until the General Assembly had performed its elective functions. This 
it did on January 12, 1946, permitting the Security Council to meet 
for the first time on January 18 at Church House, Dean s Yard, West- 
minster, in London. Twenty-three meetings in all were held there. 
Beginning with the twenty-fourth meeting on March 25, the Security 
Council met at the temporary headquarters of the United Nations in 
New York, first at Hunter College and subsequently at Lake Success. 

For the year 1946, the Council consisted of the five permanent mem- 
bers (China, France, the Soviet Union, the United Kingdom, and the 
United States ) plus the following six non-permanent members elected 
by the General Assembly: Australia, Brazil and Poland for two years; 
and Egypt, Mexico and Netherlands for one year. On December 19, 
1946, Belgium, Colombia, and Syria were elected for two-year terms 
to succeed Egypt, Mexico and the Netherlands. The second As- 
sembly elected Argentina, Canada and the Ukraine for two-year terms 
to succeed Australia, Brazil and Poland. 

In accordance with rule 9 of the Provisional Rules of Procedure, the 
presidency is held in turn by members (states) in the English al- 
phabetical order of their names, each holding office for one calendar 
month. Under this rule, the first president was Mr. N. J. O. Makin 
of Australia. At its first meeting, the Council referred the Provisional 
Rules of Procedure recommended by the Preparatory Commission to 
a Committee of Experts which was to recommend rules to the Coun- 
cil for adoption. The rules of procedure now operative are the Pro- 
visional Rides of Procedure, adopted by the Council from time to time 
on the basis of recommendations from its Committee of Experts.^ 

The Security Council has been assisted in its work by a number of 
See UN, Doc. 8/96; Doc. S/98/Add, 1; and Yemrhook, 1948^7, p* 455-65. 
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subsidiary organs, either provided for in the Charter or set up under 
decisions taken by the Council or/ in one case, by the General As- 
sembly. These subsidiary organs include the Military Staff Committee 
provided for under Article 47 of the Charter to advise and assist the 
Security Council on all questions relating to the Council s military 
requirements, the employment and command of forces placed at its 
disposal, and possible disarmament; the Atomic Energy Commission, 
consisting of the members of the Security Coimcil and Canada, and 
established under the General Assembly resolution of January 24, 
1946 to inquire into all phases of the problem of the international 
regulation of atomic energy and to make specific recommendations to 
the Security Council; the Commission on Conventional Armaments, 
composed of the members of the Council, and established on 'Febru- 
ary 13, 1947,^® to implement in part the General Assembly Resolution 
of December 14, 1946 on the "Trinciples Governing the General Regu- 
lation and Reduction of Armaments”; the Committee of Experts which 
advises the Council on rules of procedure; and the Committee on the 
Admission of New Members, which considers applications for mem- 
bership and makes recommendations to the Coimcil. The Commission 
of Investigation Concerning Greek Frontier Incidents was a subsidiary 
organ of the Council which passed out of existence when the Greek 
question was removed from the list of matters with which the Council 
was seized. 


4. THE ECONOMIC AND SOCIAL COUNCIL 

The eighteen initial members of the Economic and Social Council 
were elected by the General Assembly on January 12 and 14, 1946, 
thus permitting the Coimcil to hold its first meeting on January 23. 
Up to July 1948, the Council held six sessions as follows: First 
Session (London), January 23-February 16, 1946; Second Session 
(New York), May 25-June 21; Third Session (New York), Septem- 
ber ll-October 3; Fourth Session (Lake Success), February 28- 
March 29, 1947; Fifth Session (Lake Success), July 19-August 17, 
1947; and Sixth Session (Lake Success), February 2-March 11, 1948. 
An ad hoc meeting of the Third Session was held on December 10, 
1946 to confirm various appointments. 

The initial members of the Economic and Social Council were as 
follows: Belgium, Canada, Chile, China, France, and Peru, for three- 
year terms; Cuba, Czechoslovakia, India, Norway, the Soviet Union 
and the United Kingdom, for two-year terms; and Colombia, Greece, 

^ UN, General Assembly, ResolutUpna- Adopted . . . During the First Fart of 
its First Session . . Doc. A/04, p, 9. 

UN, Doc. S/P.V. 105 and Y earhook, 1946-^7, p. 380-1, 
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Lebanon, the Ukraine, the United States, and Yugoslovia, for one- 
year terms. The General Assembly, in the second part of its first ses- 
sion elected the following for three-year terms beginning January 1, 
1947, to succeed those originally elected for one-year terms: Byelorus- 
sia, Lebanon, New Zealand, Turkey, the United States, and Venezuela. 
The Netherlands was elected to fill the vacancy created by the re- 
linquishment by Belgium of her seat in the Council, In its second 
session, the General Assembly elected Australia, Brazil, Denmark, 
Poland, the Soviet Union, and the United Kingdom for three-year 
terms beginning January 1, 1948, to succeed those originally elected 
for two-year terms. 

The Economic and Social Council adopted, with minor changes, the 
Provisional Rules of Procedure recommended by the Preparatory 
Commission.^® For performing its functions under the Charter, the 
Coxmcil has set up a number of subsidiary organs falling into the four 
following categories: (1) Commissions, established under Article 68 
of the Charter; (2) Standing Committees, such as the Committee on 
Negotiations with Specialized Agencies, the Committee on Arrange- 
ments for Consultation with Non-Governmental Organizations, and the 
Agenda Committee; (S) ad hoc Committees; and (4) special bodies 
such as the International Children’s Emergency Fund. 

The Commissions of the Council are specifically provided for in the 
Charter and their importance was emphasized in considerations and 
recommendations contained in the Report of the Preparatory Com- 
mission.^® In fact the Economic and Social Council in setting up its 
Commissions followed in general the recommendations of tixe Pre- 
paratory Commission both as to procedure and substance, though 
the organization of the Council has expanded considerably be- 
yond the recommended pattern. In general, the Commissions study 
matters within their spheres of competence and advise the Council 
thereon. By July 1948, the following Commissions had been set up: 
(1) Economic and Employment; (2) Transport and Communications; 
(3) Statistical; (4) Human Rights; (5) Social; “(S) Status of Women; 
(7) Narcotic Drugs; (8) Fiscal; (9) Population; (10) Economic Com- 
mission for Europe; (11) Economic Commission for Asia and the Far 
East; and (12) Economic Commission for Latin America, The last 
three Commissions are regional and temporary, their status being sub- 
ject to review by the Council before 1951. The establishment of an 

Report of the Treparatory Commission . . Doc. PC/20, p. 29-^4. 

For detailed comment, see infra, p. 380. 

Report of the Preparatory Commission . . Dqq. PC/20, p. 84-9. 

^®For details on membership and terms of nkerence, stie United Nations, De- 
partment of Public Information, Structure of the Nations, May 1947, 

p. 11-20; Yearbook, 194B-A7, p, 467 et seq^ and UN, ^Uetin, 
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Economic Commission for the Middle East is imder consideration. 

The Rules of Procedure of the Council ^ provide for at least three 
sessions a year, subject to the right of the Council to amend or sus- 
pend the Rules at any time, consistently with the Charter. The Presi- 
dent and two Vice Presidents are elected by the Council for approxi- 
mately one-year periods and are eligible for reelection. At each session 
the Council may set up such committees as are necessary for the 
transaction of its business. The Council has followed the practice of 
full publicity for its meetings. 

5, THE TRUSTEESHIP COUNCIL 

Because of diflBculties that arose in connection with the application 
of the trusteeship provisions of the Charter, there was a long delay 
in the establishment of the Trusteeship Council. The specific cause 
of this delay was the fact that, since the Charter required that the 
membership of the Council should be equally divided, between Mem- 
bers administering trust territories and Aose not administering them, 
it became necessary for trust agreements to be in force before the 
membership of * the Council could be determined. The Executive Com- 
mittee of file Preparatory Commission recommended the establish- 
ment of a temporary Trusteeship Committee to perform the functions 
of the Trusteeship Council pending its establishment.^ This proposal 
met strong opposition and was not included in the recommendations 
of the Preparatory Commission,^ nor was such action taken by the 
General Assembly, Consequently the establishment of the Trusteeship 
Council was postponed. 

Following the approval of eight trusteeship agreements by the 
General Assembly on December 13, 1946,^® the Assembly on Decem- 
ber 14 proceeded to constitute the Trusteeship Council by electing 
two members for three-year terms,®^ thus giving it for the time being 
the balanced composition which the Charter required. As constituted, 
the Council consisted of Australia, Belgium, France, New Zealand 
and the United Kingdom, — states administering trust territories; China, 
the Soviet Union, the United States, — permanent members of the Se- 
curity Council; and Iraq and Mexico, — elected by the General Assembly 
to create equality between the members administering trust territories 
and those ti^t do not. The subsequent approval by the Security Coun- 
cil of the United States trusteeship agreement for the former Japanese 

^Yearbook, 1946-47, p. 564-8. 

^ Report by the Executive Committee . , Doc. PC/EX/113/Rev. 1, p. 55-6. 

22 Report of the Preparatory Commission . . Doc. PC/20, p. 49. 

For list, see inpa, p. 79. 

^UN, General Assembly, Resolutions Adopted . . , During the Second Part 
of Us First Session , * ,, Doc, A/64/Add, 1, p. 122-3, 
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mandated islands destroyed this balance, and made necessary the elec- 
tion of two additional members. During its second session the Gen- 
eral Assembly elected Costa Rica and the Philippines for three-year 
terms expiring December 31, 1950. 

The Trusteeship Council met for its first session at Lake Success, 
March 26-April 28, 1947. During this session the Council completed 
its basic organizational arrangements, adopted rules of procedure, 
drew up a draft questionnaire on administration of trust territories, 
and considered arrangements for cooperation with other organs of the 
United Nations. The rules of procedure adopted provide for two 
regular sessions of the Council each year, one in June and one in No- 
vember. 

6. THE INTERNATIONAL COURT OF JUSTICE 

The Statute of the Court provides for the use of the same procedure 
for the election of the judges of the new court as was used for the 
election of the judges of the Permanent Court of International Jus- 
tice.^ Consequently the first step in the establishment of the new 
Court was the preparation of a list of candidates through nomination 
by national groups according to the terms of Article 4 of the Statute. 
On January 12, 1946 a list of nominations was submitted to the Gen- 
eral Assembly and the Security Council, and on February 6, after four 
ballots had been taken, the hst of judges was declared complete. To 
satisfy the requirements of Article 13 of the Statute, lots were drawn 
following the election of the judges to determine which ones should 
serve for three, six and nine year terms respectively. The results were 
as follows: For nine-year terrns,-- Alejandro Alvarez (Chile), Jos6 
Philadelpho de Barros e Azevedo (Brazil), Jules Basdevant (France), 
Jose Gustavo Guerrero (El Salvador), and Sir Arnold Duncan McNair 
(United Kingdom); for six-year terms, — Isidro Fabela (Mexico), 
Green H. Hackworth (United States), Helge Klaestad (Norway), 
Sergei Borisovich Krylov (U.S.S.R.), and Charles De Visscher (Bel- 
gium); elected for three-year terms, ^Ahdel Hamid Badawi Pasha 
(Egypt), Hsu Mo (China), John E. Read (Canada), Bohdan Winiarski 
(Poland), and Milovan Zoricic ( Yugoslavia ).^®“ 

The first meeting of the Court was held in the Peace Palace at The 
Hague on April 3, and the inaugural sitting on April 18* The Court sat 
until May 6, devoting most of its time to various administrative mat- 
ters, including preparation of Rules of Procedure based upon those 
of the Permanent Court of International Justice. 

Statute of the International Court of Justice, Articles 2-14. 

On constitution of the Court, see I.C.J., Yearbook, 1946-47, 

^eintemational Court of Justice, Series D, No. 1, Acts and Doduments Con- 
cerning the Organization of the Court, p. 54-83. 
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7. THE SECRETARIAT 

Mr. Trygve Lie, former foreign minister of Norway, was appointed 
Secretary-General by the General Assembly, upon the recommendation 
of the Security Council, on February 1, 1946. He was initially appointed 
for a term of five years, the appointment being open to renewal for 
another five-year term. In making the appointment on these terms, the 
General Assembly and the Security Council followed the recommenda- 
tio^of the Preparatory Commission.^’^ 

he Charter does not prescribe any particular form of administrative 
organization for the Secretariat nor does it contain specifications regard- 
ing subordinate positions. The Secretary-General is made the "chief ad- 
ministrative officer” of the Organization, and was therefore responsible 
from the beginning for the determination of the structure of Secretariat 
organization, the recruitment of personnel, the definition of powers and 
responsibilities, and other administrative matters. The recommenda- 
tions of the Preparatory Commission, as approved by the General 
Assembly,^ were in general followed by the Secretary-General. 

Under the Secretary-General, are eight Departments, each headed 
by an Assistant Secretary-General. The eight Departments are as 
follows: Department of Security Council Affairs, Department of Eco- 
nomic Affairs, Department of Social Affairs, Department of Trustee- 
ship and Information from Non-Self-Governing Territories, Depart- 
ment of Public Information, Legal Department, Department of Con- 
ference and General Services, and Department of Administrative and 
Financial Services, Except for certain sections of the Department of 
Security Council Affairs which exclusively serve the Security Council 
and its subsidiary organs, these Departments service generally the 
United Nations. The Secretary-General is also assisted in the per- 
formance of his ^duties by an Executive Assistant and the personnel of 
the Executive Office, 

The Departments of the Secretariat are further divided into divi- 
sions, bureaus, and services. Titles of these departmental subdivisions 
afford convincing evidence of the range of the activities of the Secre- 
tariat which of course by the nature of things is as wide as the field 
of action of the United Nations itself.^ The growth of Secretariat 

2’’ Report of the Preparatory Commission . . Doc. PC/20, p. 81-94 and UN, 
Gencrd Assembly, Resolutions Adopted . . . During the First Past of its First 
Session . . ., Doc. A/64, p. 14. ’ * 

28 Ibid., p. 14^9. 

2» See UN, General Assembly, Report of the Secretaty-GenerdL on the Work of 
the Organization, Doc. A/65, June 30, 1946, p. 50-2; Annual Report of the Secre- 
tary-General on the Work of the Organization, Doc. A/315, July 14, 1947, p. 72-4; 
Annual Report of the Secretary-General on the Work of the Organization, 1 Jidy 
1947’SO June 1948, Doc. A/565, printed as SuppL No. 1 to General Assembly, 
Official Records, Third Session, p. 121-7; and Yearbook, 1946-47, p. 613-57. 
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functions and responsibilities is to some extent reflected in the in- 
creases that have occurred in personnel. Whereas at the end of 
June 1946, 1,546 persons were employed by the United Nations, by 
the end of June 1947, this number had increased more than two-fold, 
to, 3,379.®^ Furthermore, the activity of the Secretariat has assumed 
larger geographic scope through the establishment and development 
of branch oflBces, including the oflBce in Geneva. 

8. PERMANENT HEADQUARTERS 

Unlike the Covenant of the League of Nations, the Charter does 
not specify the permanent headquarters of the United Nations. This 
was one of the matters referred to the Preparatory Commission for 
study and recommendation. The Preparatory Commission, after re- 
ceiving and examining various proposals, recommended that the per- 
manent headquarters be located in the United States, and that the 
specific site should be determined by the General Assembly, on the 
basis of recommendations prepared by the Interim Committee estab- 
lished by the Preparatory Commission.®^ On February 14, 1946, the 
General Assembly voted that the interim headquarters should be lo- 
cated in New York.®^ This it did on the basis of the recommendation 
of its Permanent Headquarters Committee, which had before it the 
report of the Interim Committee. Hunter College was selected by the 
Secretary-General as a temporary location, and beginning in early 
March, 1946, the Secretariat was moved to the new location. This 
site proved inadequate for the needs of the United Nations as well 
as being available for only a short time. Consequently, in April the 
Secretary-General made arrangements for the use of the Sperry Plant 
at Lake Success for the Secretariat, the Councils, and committee meet- 
ings, and the City Building at the World’s Fair Grounds in Flushing 
for the plenary sessions of the General Assembly.®® 

The final decision as to the permanent headquarters of the Organiza- 
tion was taken on December 14, 1946. The dramatic offer of Mr, John 
D. Rockefeller, Jr. of the sum of $8,500,000 for the purpose of acquir- 
ing a tract of land in the City of New York along the East River, be- 
tween 42nd and 48th Streets led to the adoption of the proffered New 
York site.®* 

^ Carnegie Endowment for International Peace, The Budget of the United Na- 
tions, United Nations Studies, 1, p. 9. 

^Report of the Preparatory Commission . , Doc. PC/20, p, 114--5. 

UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . . Doc, A/64, p. 37. 

See UN, Report of the Secretary-General on the Work of the Organization, 
Doc. A/65, June 30, 1946, p. 40-3. 

See UN, General Assembly, Annual Report of the Secretary-General on the 
Work of the Organization, . Doc. A/315, July 14, 1947, p. 78-80 and Besolu- 
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9. DEMISE OF THE LEAGUE OF NATIONS 

The establishment of the United Nations made the continuance of 
the League of Nations unnecessary and undeshable, especially for 
those Members of the United Nations which were at the same time 
members of the League. It had been assumed from the beginning of 
the discussions leading to the establishment of the United Nations 
that the League which had in fact sufFered an eclipse as the result of 
World War II would be liquidated once the new organization was set 
up. The question of the extent to which the United Nations would 
take over the assets and functions of the League was not considered 
at San Francisco. The Preparatory Commission was specifically author- 
ized to make recommendations. 

The matter was fully discussed in the meetings of the Executive 
Committee and the Preparatory Commission. There was opposition to 
the assumption by the United Nations of all the functions of the 
League, especially the political. In its Report, the Preparatory Com- 
mission recommended that the United Nations take over custodial, 
technical and non-political functions exercised by the League under 
international agreements, and that the General Assembly reserve the 
right after due examination not to take over any particular function. 
The Commission appointed a Committee to enter into discussions with 
the League Supervisory Committee for establishing a common plan 
for the transfer of the assets of the League to the United Nations, this 
common plan to be submitted to the General Assembly for approval. 

The General Assembly, on February 12, 1946, adopted a resolution 
giving eflFect to the Preparatory Commission's recoromendations.®® 
By the terms of this resolution, the General Assembly declared the 
United Nations willing in principle to assume the exercise of certain 
functions and powers entrusted to the League of Nations. It declared 
the willingness of the United Nations to charge its Secretariat with 
the performance of certain secretarial functions formerly entrusted 
to the League of Nations, and to take necessary measures to ensure 
the continued exercise of technical and non-political fxmctions and 
power of the League. It insisted on examination by the General 
Assembly or the appropriate organ of any request for the assumption 
of political functions or powers. It approved the Common Plan®® 
submitted by the Preparatory Commission s Committee. Under the 
Common Plan, the United Nations agreed to take over the material 

iions Adopted . . . During the Second Fart of its First Session . . ., Doc. A/64/ 
Add. 1, p. 196-7. 

UN, General Assembly, Resolutions Adopted . . . During the First Fart of 
its First Session . . Doc. A/64, p. 35-6. 

UN, Doc. A/18; Doc. A/18 Corr. 1; Doc. A/18 Add. 1; and Doc. A/18 Add. 2. 
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assets of the League, with suitable provisions for the protection of 
the interests of states, individuals and organizations in the property 
and assets of the League. A Negotiating Committee was established 
to assist the Secretary-General in making further agreements in con- 
nection with the orderly transfer of League assets and assets of the 
Permanent Court of International Justice at The Hague to the United 
Nations. 

The twenty-first and final session of the Assembly of the League 
of Nations met in Geneva April 8-18, 1946. Resolutions providing for 
the transfer to the United Nations of the League's assets and functions 
in accordance with the terms of the General Assembly’s resolution 
were approved. A final resolution was passed declaring the League 
of Nations dissolved.®^ In accordance with arrangements worked out 
between the Secretary-General of the United Nations and the League, 
authorities, the buildings, library and archives of the League were 
transferred to the United Nations on August 1, 1946.®*^ 

THE UNITED NATIONS AT WORK^ 

During the first two odd years of its operation, the United Nations 
has faced a wide range of problems, organizational and substantive. 
While it has not in this relatively brief period achieved many definitive 
solutions, there is no question of the seriousness with which it has 
been taken by governments and peoples alike. The number and im- 
portance of the matters that have been brought before it for con- 
sideration and action give ample assurance that the new Organiza- 
tion will not die of disuse. Unlike the League which during the first 
years of its existence faced the danger of being by-passed and falling 
into harmless desuetude, the United Nations from the beginning has 
found itself at the very center of the political conflicts resulting from 
the war. In large part this has been due to the fact that, unlike the 
League, the United Nations came into being before the peace settle- 
ments had been made. 


1. MEMBEBSHIP 

While original membership in the United Nations was limited to 
those states which had declared war against one of the major Axis 

For record of discussions and decisions, see League of Nations, Official Journal 
Special Supplement, No. 194. 

®®For the text of agreements, see Yearbook, 1946^7, p. 269-71. 

^For detailed account of activities of the United Nations, see Yearbook, 
1946-47; United Nations, Weekltj Bulletin (subsequently referred to as UN, 
Weekly Bulletin), 3 vols. (August 3, 1946-Tanuary 1, 1948); United Nations', 
Bulletin (subsequently referred to as UN, Biuletin) (January 1, 1948- ); an- 

nual reports of the Secretary-General, op. cit.; and International Organization, 
I- (1947- ). See also, Goodrich, Leland M., ‘The United Nations: Its Record 

of Achievement," Foreign Policy Reports, September 15, 1947. 
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powers or had at least been the victims of Axis aggression, there was 
no thought in the minds of the framers of the Charter that future 
membership should be thus restricted for long. In fact, at the Berlin 
Conference of July 17-August 2, 1945, the Governments of the United 
States, the United Kingdom and the Soviet Union agreed that they 
would support applications from neutral states which fulfilled the 
qualifications set out in Article 4 of the Charter, and that the con- 
clusion of peace treaties with recognized democratic governments in 
Italy, Bulgaria, Finland, Hungary, and Rumania would "‘"enable” them 
to support applications for membership from these states.^ 

During 1946, nine applications were received. Three of these — 
those of Afghanistan, Iceland and Sweden — were unanimously ap- 
proved both by the Security Council and by the General Assembly. 
The application of Siam was initially opposed by France on the ground 
that a state of war still existed between the two countries, but later, 
following the conclusion of a French-Siamese agreement on Novem- 
ber 17, it too received the necessary approval. The other applications 
were rejected by the Security Council. Those of Albania and the 
Mongolian People^s Republic did not receive the necessary seven 
aflBrmative votes, and in addition were opposed by the United States 
and Great Britain. The applications of Eire, Transjordan, and Portugal 
received the necessary seven affirmative votes, but since the Soviet 
Union was opposed, they failed to receive the support of all the per- 
manent members of the Security Council.^ 

The action of the Security Council was strongly criticized in the 
General Assembly during the second part of its first session. The 
General Assembly requested that the Security Council reexamine the 
five applications that had been rejected. This was done in the summer 
of 1947 with the same results as the year before. The Council also 
considered applications from Austria, Bulgaria, Finland, Hungary, 
Italy, Pakistan, Rumania and Yemen. It unanimously recommended 
Pakistan and Yemen for membership, but failed to reach a favorable 
conclusion on the other applications. The applications of Austria, Fin- 
land and Italy received the necessary seven affirmative votes, but one 
permanent member (the Soviet Union) cast a negative vote. The 
other four applications failed to receive the necessary seven affirma- 
tive votes. 

During its second session, the General Assembly again considered 
critically the action of the Security Council. In addition to approving 
the applications of Pakistan and Yemen, it indicated its opinion that 
certain of the applicants which the Security Council had failed to 

^ Department of State, Bulletin, XIII, p. 153. 

^ For reasons given, see comment on Article 4(1) of Charter of the United 
Nations, infra, p. 125. 
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recommend were qualified for admission and it asked the International 
Court of Justice to give an opinion on the interpretation of Article 4 
of the Charter. It also requested the Security Council to reconsider 
certain of the applications with respect to which it had not made 
recommendations. The members of the Security Council, however, 
maintained their previous positions. 

Following receipt of a recommendation from the Security Council, 
the General Assembly voted on April 19, 1948 to admit Burma to 
membership. Thus the total membership of the United Nations at 
the end of June 1948 stood at 58. Of this number, 7 had been ad- 
mitted under the terms of Article 4 of the Charter. On the other hand, 
during this same period, 12 applications had failed to receive the 
approval of the Security Council and consequently were not recom- 
mended to the General Assembly for action by that organ.^ 

The experience of the first two years provided little encom*agement 
for those who believed that the attainment of universality of mem- 
bership at an early date was necessary to the maximum effectiveness 
of the Organization. In fact it became apparent that the procedure 
for admitting new members was likely to make the attainment of 
universality by the United Nations more difficult than it was for 
the League. The requhement of Security Council recommendation, 
combined with the additional requirement of unanimity of the per- 
manent members, would be a serious barrier to favorable action in 
any case. It becomes an insuperable obstacle for many states so long 
as relations between the permanent members are distrustful and un- 
cooperative. Furthermore, there is no apparent way by which the 
impasse can be broken except by an improvement in the relations 
between these states, since the same agreement that is necessary for 
the admission of a new member is also required for any modification 
of the Charter procedure. 

2. MAINTENANCE OF PEACE 

During the first two and a half years of its operation the Charter 
provisions for keeping the peace were well tested. Thirteen disputes 
or situations involving some threat to the peace were brought before 
the Security Council, five before the General Assembly, and one before 
the Court. The fact that so little use was made of the Court testifies 
to the dominance of political considerations over legal in the inter- 
national relations of the period. 

^ For summary of action taken by the Security Council and General Assembly 
on membership, see International Organization, I (1947), p, 51-2, 90-4, 503-4 
and H { 1948), p. 63-4, 90-5, 315, See also, comment on Article 4, infra 125. 



INTRODUCTION 


59 


The following questions were brought before the Security Council 
with the results indicated: 

(1) The Iranian question. By letter dated January 19, 1946, ad- 
dressed to the Acting Secretary-General, the Iranian Government 
asked that the alleged interference of the Soviet Union in the internal 
aflFairs of Iran be brought before the Security Council under Article 
35(1). After hearing the parties, the Council voted to refer the matter 
back to the parties for fmi:her negotiations, requesting that it be kept 
informed of results achieved. By letter of March 18, tire Iranian Gov- 
ernment again brought the matter to the attention of the Security 
Council, claiming new developments which constituted violations of 
Iranian sovereignty and endangered peace. Consideration of the merits 
of the question became involved in procedural complications. Over 
Soviet protest it was decided to keep the question on the Council’s 
agenda after Iran had withdrawn its complaint. After it became clear 
that Soviet troops had been withdrawn, the Council voted to adjourn 
further discussion of the case.® 

(2) The Indonesian question (Ukrainian appeal). On January 21, 
1946, the Ukrainian Government, in a letter to the President of the 
Security Council, charged that the presence of British troops in Indo- 
nesia created a situation threatening the maintenance of international 
peace and security under Article 34. The appointment of a commis- 
sion of investigation was proposed. After various proposals had failed 
of adoption, the matter was declared closed on February 13.® 

(3) The Greek question (Soviet. appeal). This question was jGtrst 
brought before the Security Council by a letter, dated January 21, 
1946, from the Soviet representative invoking Article 35 and charg- 
ing that the presence of British troops in Greece caused extraordinary 
tension fraught with grave consequences for the maintenance of peace 
and security. After full discussion, note was taken by the Council 
of the views expressed and the matter was declared closed.’' 

(4) The Syrian and Lebanese question. This was brought before 
the Secmity Council on February 4, 1946, by the Lebanese and Syrian 
Governments in a communication claiming that the continued presence 
of British and French troops constituted a violation of the sovereignty 
of the two states which might give rise to serious disputes. A con- 
ciliatory proposal expressing confidence that the troops would be with- 
drawn as soon as possible was not adopted due to Soviet opposition, 

®For summary of action taken, see T earhook, 1946—47, p. 327-36 and Inter- 
national Organization, I (1947), p. 74-7. 

®See Yearbook, 1946-47, p. 338-41 and International Organization, I (1947), 
p. 77-8. 

“^See Yearbook, 1946-47, p. 336-8 and International Organization, I (1947), 
p. 84-5. 
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but was accepted and carried out by France and the United Kingdom. 

(5) The Spanish question. This was brought before the Security 
Council by the Polish Delegate who charged, in letters dated April 8 
and 9, 1946, that the activities of the Franco Government in Spain had 
caused international friction and endangered international peace and 
security. Articles 34 and 35 were invoked. Action under Articles 39 
and 41 was also asked. On April 29, the Council appointed a sub- 
committee to investigate and report. The subcommittee found that, 
although the Franco Government did not constitute a threat to the 
peace under Article 39, it was a potential menace to international peace 
and security.® It made recommendations with respect to measures to 
bei:aken. Failure of the Council to accept these recommendations or 
to decide on any other course finally led on November 4 to the re- 
moval of the question from the list of matters with which the Council 
was seized in order that the General Assembly might be free to act.^^ 

(6) The Greek question (Ukrainian appeal). On August 24, the 
Greek question was again brought before the Council under Articles 
1(2) and 35(1) by the Ukrainian Government which charged the 
presence of British troops as the principal factor causing border 
violations and persecution of minorities. There was long and re- 
criminatory discussion, and various proposals were made, but none 
received the necessary support to be adopted. The discussion was 
declared closed.^^ 

(7) The Greek question (Greek appeal). On December 3, 1946, 
the Greek Government charged Albania, Bulgaria and Yugoslavia with 
giving support to guerilla warfare being waged in northern Greece, 
and, invoking Articles 34 and 35(1), of the Charter, asked for an 
investigation. The Security Council voted unanimously on Decem- 
ber 19 to establish a commission to investigate the facts and report. 
The Commission made its report public on June 25, 1947.^® The ma- 
jority of the members found that Yugoslavia, and to a lesser degree, 
Albania and Bulgaria, had supported guerilla warfare in Greece, 
though they admitted that the internal situation in Greece was not to 
be ignored as a contributing factor. They recommended that steps 
be taken to reestablish normal relations and furthermore recom- 
mended that continued support of armed bands in Greece by these 

®See Yearbook, 1946-47, p, 341-5 and International Organization, I (1947), 
p. 79-81. 

^ UN, Doc. S/75. 

^®See Yearbook, 1946-47, p. 345-51 and International Organization, I (1947), 
p. 81—4. 

See Yearbook, 194B-A7, p. 351-60 and Irttemational Organization, I (1947), 
p» 85—9. 

“UN, Doc. S/360 and Doc. S/360/Corr. 1. 
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coxmtries be regarded "as a threat to the peace within the meaning 
of the Charter”/® On June 27 the Security Council began its con- 
sideration of the report. The majority conclusions and recommenda- 
tions were not acceptable to the Soviet Union, and consequently a 
resolution presented by the United States representative incorporating 
them failed of adoption. Other proposals proved unacceptable, and on 
September 15, 1947, the Security Council voted to remove the question 
from the list of matters with which it was seized, thus making pos- 
sible consideration and action by the General Assembly.^^ 

(8) The Corfu Channel question. On January 10, 1947, the British 
Government brought its dispute with Albania over incidents in the 
Corfu Channel before the Security Council. It claimed that British 
ships had been damaged and hves lost as the result of the explosion 
of mines laid with the knowledge of the Albanian Government and 
firing from shore batteries. A subcommittee was appointed but its 
report failed to produce agreement on any resolution dealing with the 
question on its merits. The Council finally decided to recommend to 
the parties that they submit the question to the International Court of 
Justice.^® 

(9) The Egyptian question. By letter dated July 8, 1947, the Egyp- 
tian Government brought before the Seciurity Council its dispute with 
the United Kingdom over the continued presence of British troops in 
Egyptian territory and the future status of the Sudan. Settlement 
through ordinary diplomatic channels had proven impossible, it was 
alleged. The Security Council commenced its consideration of the 
matter on August 5. Various proposals were advanced but none was 
accepted. The question was allowed to remain on the agenda of the 
Council, it being understood that it might be considered at the request 
of any member of the Council or of either party 

(10) The Indonesian question (Indian and Australian appeals). On 
July 30, 1947, the Indian and Australian Governments brought to the 
attention of the Security Council the situation in Indonesia resulting 
from conflict between Dutch and Indonesian armed forces. The Indian 
communication invoked Article 35(1) of the Charter; the Australian, 
Article 39. On August 1, the Security Council adopted a resolution* 
calling upon the parties “to cease hostilities forthwith” and to settle 

^Ibid., p. 248. 

See Yearbook, 1Q46-47, p. 360-75; UN, Weekly Bulletin, III, p. 385-6; and 
International Organization, I (1947), p. 89-90, 331-2, 494-503. 

See Yearbook, 1946-^7, p. 392-4 and International Organization, I (1947), 
p. 323-9. 

UN, Summary Statement by the Secretary-General on Matters of which the 
Security Council is Seized, etc.. Doc. S/576, October 3, 1947; UN, Weekly Bulletin, 
111, p. 239-44, 319-23; and International Organization, II (1948), p. 87-90. 
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iiieir disputes by peaceful means. The continuation of military opera- 
tions in the face of acceptance of the August 1 resolution by the parties 
led to further consideration of the question by the Council, in the 
course of which the competence of the Security Council was chal- 
lenged. On August 25 and 26, the Council adopted resolutions calling 
upon the Netherlands and the Indonesian Republic to observe strictly 
the Council s recommendations, requesting career consuls of members 
of the Council in Batavia to report on the situation, and tendering 
the good oflBces of the Coxmcil for the settlement of the dispute. 

After receiving reports from the career consuls indicating that the 
cease-fire request was not being fully obeyed, the Council on October 3 
adopted a resolution calling for the convening of the Committee of 
Good OflBces provided for in the earlier resolution and requesting the 
Committee to proceed to exercise its functions with the utmost dis- 
patch. Faced with the continued fact of non-observance of the August 
1 resolution, the Council adopted a resolution on November 1 calling 
upon the parties to consult with regard to means of giving effect to 
the August 1 resolution, stating its interpretation of the cease-flbre 
provisions of that resolution, and requesting the Committee of Good 
OflBces to assist the parties in reaching agreement on arrangements 
for the observance of the resolution and the settlement of the dispute. 
As the result of the efforts of the Committee of Good OflBces, repre- 
sentatives of the Netherlands and the Indonesian Republic signed on 
January 17 and 19, 1948 the "Renville” agreements consisting of a 
truce agreement and an agreement on political principles to serve as 
the basis for a settlement of the dispute. The negotiations between 
the parties, however, soon ran into deadlocks and mutual recrimina- 
tions. The Security Council maintained its offer of good offices, re- 
quested the parties and the Committee of Good Offices to keep it in- 
formed of the progress of negotiations, and kept the question under 
close advisement.^'^ 

(11) The India-Pakistan question. In a letter to the President of 
the Security Council dated January 1, 1948, the Indian Government 
brought before the Security Council under Article 35(1) of the Charter 
the situation resulting from aid which invaders, comprising Pakistan 
nationals and tribesmen from areas adjacent to Pakistan, were alleged 
to have received from Pakistan for operations against the states of 
Jammu and Kashmir. After hearing representatives of the parties, the 
Council adopted a resolution on January 17 recognizing the urgency 

^^For detailed summaiy of Security Council action, see UN, Annual Report 
of the Secretary-General on the Work of the Organization, 1 July 1947S0 June 
1948, op. cit., p. 17-24 and International Organization, II (1948), p. 80-5, 297-9^ 
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of the situation and calling upon the two governments to take measures 
to improve the situation and refrain from acts which might aggravate 
it. On January 20, the Council established a Commission to proceed 
to the spot to investigate the facts and act in a mediatory capacity. 
After extended discussion of the merits of the dispute, the Council 
adopted a resolution on April 21 making recommendations with respect 
to the restoration of peace and order and the holding of a plebiscite 
with a view to the pacific settlement of the dispute, and instructing 
the Commission, increased in size by the addition of representatives 
of the two parties, to use its good offices to get the Council’s recom- 
mendations carried out The Council kept the question under advise- 
ment^® 

( 12 ) The Palestine question. The Security Council became seized 
of the Palestine question on December 9, 1947, when it took note of a 
letter from the Secretary-General transmitting the General Assembly 
resolution of November 29, 1947, It began consideration of the reso- 
lution on February 24, 1948, when it had before it the first monthly 
report and the special report on the problem of security of the Pales- 
tine Commission calling attention to the need of force to restore order 
in Palestine, On March 5 the Council adopted a resolution making a 
general appeal for the elimination of disorder in Palestine and calling 
upon its permanent members to consult and make recommendations 
with respect to the implementation of the General Assembly resolu- 
tion. It became clear from the discussions that the Security Council 
was not prepared to use force to implement the General Assembly 
resolution. With the date of the announced termination of the man- 
date by the United Kingdom approaching, the Council on April 1 
adopted a resolution asking the Secretary-General to call a special 
session of the General Assembly to consider further the Palestine ques- 
tion. The efforts of the Council were largely centered on achieving a 
truce. By its resolution of April 27, provision was made for a Truce 
Commission to this end. These efforts failed. 

With the formal termination of the mandate on May 15, the procla- 
mation of an independent state of Israel, and the sending of armed 
forces of the Arab states into Palestine territory, the Palestine question 
entered a new phase. The General Assembly in its special session had 
placed the emphasis on mediatory action. The Security Coimcil, when 
it resumed consideration of the question, concentrated its efforts on 
achieving the termination of hostilities and an agreed settlement. On 

^®For detailed summary of Security Council action, see UN, Annual Report 
of the Secretary-General on the Work of the Organization, 1 July 1947-SO June 
1948, op. cit., p. 24-6 and International Organization, II (1948), p. 299-306, 
488-9. 
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May 22, the Council adopted a resolution calling upon all governments 
and authorities to abstain from military action and issue a cease-fire 
order. This was followed by a stronger resolution on May 29 which 
was accepted. During the four-week truce period for which the reso- 
lution provided, efforts were made by the United Nations Mediator 
(appointed under the General Assembly resolution of May 14) to 
achieve agreement among the parties. These efforts failed. With the 
termination of the truce, the refusal of the Arab states to agree to its 
extension, and the resumption of hostilities, the Security Council finally 
adopted on July 15 a resolution ordering an immediate and uncondi- 
tional cease-fire and declaring that failure to comply would lead to 
further action under Chapter VII of the Charter, This was notable as 
the first formal action under Chapter VII of the Charter. The Security 
Council emphasized, however, that efforts at a negotiated settlement 
were to continue.^® 

(13) The Czechoslovak question. By a letter dated March 12, 1948, 
the Representative of Chile asked the Secretary-General to bring be- 
fore the Security Council under Article 85(1) the question of the 
alleged violation of the political independence of Czechoslovakia by 
the Soviet Union. He requested that an investigation of the situation 
be made under Article 34. While the question was placed on the 
agenda of the Council over the opposition of the So\det Union, the 
proposal to appoint a subcommittee to take evidence and report was 
defeated by the negative vote of a permanent member. The question 
remains on the list of questions before the Council for action.^ 

While under the Charter the Security Council is made primarily re- 
sponsible for the maintenance of international peace and secmrity, the 
General Assembly is empowered to discuss disputes and situations 
the continuation of which is likely to endanger the maintenance of 
international peace and security, and under certain conditions to make 
recommendations. Furthermore, under Article 14 it may recommend 
measures for the peaceful adjustment of any situation which '‘it deems 
hkely to impair . . . friendly relations among nations.” Down to July 
1, 1948, the General Assembly had considered five such questions. 

The first was the Spanish question, brought before the General 
Assembly in the second part of its first session, after the Security Coim- 

i^For detailed summary of Security Council action, see UN, Annual Report 
of the Secretary-Generd on the Work of the Organization, 1 July 1947-50 June 
1948, op. cit., p. 5-6, 9-12; UN, Bulletin; and International Organization, II 
( 1948 ), p. 306-11, 491-500. ^ 

^ For detailed summary of Security Council action, see UN, Annual Report 
of the Secretary-General on the Work of the OrganizaUon, 1 July 1947-30 June 
1948, op. cit.; UN, Bulletin; and International Organization, II (1948), p. 311-4, 
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cil had failed to reach a decision and had voted to remove the ques- 
tion from the list of matters before it. The General Assembly adopted 
a resolution on December 12, 1946, recommending that the Franco 
Government be debarred from the specialized agencies, that Members 
withdraw their ministers and ambassadors from Madrid, and that, if 
within a reasonable time an acceptable government were not estab- 
lished, the Security Council consider the measures to be taken.^^ 
The question was again brought before the General Assembly in its 
second session, but a proposal to reaffirm the General Assembly's 
earlier action was defeated. The General Assembly limited itself to 
expressing confidence that the Security Council would "exercise its 
responsibilities.” 

The second question to come before the General Assembly was the 
claim by the Indian Government of mistreatment of Indians by the 
Government of the Union of South Africa. In its first session, the 
General Assembly adopted a resolution recognizing that friendly re- 
lations had been impaired, expressing the opinion that the treatment 
of the Indians should be in accordance with international obligations, 
and calling upon the two governments to report on action taken.^ 
Failing to obtain a satisfactory settlement, the Indian Government 
again brought the matter before the General Assembly in its second 
session but a resolution calling for a conference to settle the matter 
on the basis of international obligations failed to receive the necessary 
two-thirds vote.^ 

The third question to be brought before the General Assembly 
was that of Palestine. In a letter dated April 2, 1947, the Government 
of the United Kingdom requested that the question be placed on the 
agenda of the General Assembly for action under Article 10 of the 
Charter. It also requested that a special' session be summoned to con- 
stitute and instruct a special committee to give preliminaiy considera- 
tion to the matter. The General Assembly met in special session from 
April 28 to May 15, 1947 for the consideration of the matter. On 
May 15, it adopted two resolutions, one establishing a Special Com- 
mittee on Palestine to investigate and report on conditions and to sub- 
mit such proposals as it might consider appropriate for the solution 
of the problem, and the other calling upon governments and peoples 
to refrain, pending General Assembly action, from the threat or use 

UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . Doc. A/64/ Add. 1, p. 63-4. 

^ For detailed summary of General Assembly action, see Yearbook, 1946—47, 
p. 126-30 and International Organization, I (1947), p. 56-7 and II (1948), p. 61. 

Yearbook, 1946-47, p. 144-8 and International Organization, I (1947), 
p. 57-8. 

UN, Weekly Bulletin, III, p. 725-7 and International Organization, II ( 1948), 

p. 61-2. 
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of force or any other action prejudicial to early settlement of the prob- 

lem.“ 

The report of the Special Committee,''’ communicated to the Gen- 
eral Assembly on September 1, 1947, contained majority and minority 
recommendations. These were considered at length during the sec- 
ond session of the General Assembly. The majority recommendations 
were adopted in substance in the General Assembly resolution of 
November 29'^ which recommended the partition of Palestine into 
Arab and Jewish states, a plan of economic union, and the establish- 
ment of the City of Jerusalem under a special international regime to 
be administered by the United Nations. The resolution set up a 
United Nations Palestine Commission to supervise the carrying out 
of the plan.“ 

The General Assembly plan encountered strong opposition from 
the Arab states. The unwillingness of the Secmity Council to under- 
take enforcement action necessary to the implementation of the plan 
made a new approach necessary. Taking its cue from the emphasis 
placed by the Security Council upon the termination of hostilities in 
Palestine and a negotiated settlement, the General Assembly adopted 
a resolution on May 14, 1948, in its second special session, afiBrming 
its support of the efforts of the Security Council to obtain a truce, 
providing for a United Nations Mediator empowered to use his good 
offices to restore peace and order in Palestine and to promote a peace- 
ful adjustment of the situation, and relieving the Palestine Commission 
from the further exercise of responsibilities under the November 29, 
1947 resolution. Thus the General Assembly retreated from its earlier 
efforts to impose a solution of the Palestine problem to the use of 
methods of good offices and mediation. In effect, its hand was forced 
by the Security Council and more particularly by the policies of its 
permanent members.^” 

See Yearbook, 1946-47, p. 276-803 and International Organization, I ( 1947), 
p. 488-91. 

** UN, General Assembly, Official Records of the Second Session . . Suppl. 
No. 11. 

^Ibid., Official Records of the Second Session . . ., Resolutions . . Doc. 
A/519, p. 131-50. 

®®For detailed account of action of General Assembly in its second session, see 
International Organization, II (1948), p. 58-8 and UN, Weekhi Bulletin, esp. Ill, 
No. 24 (December 9, 1947). 

^ UN, General Assembly, Official Records of the Second Special Session . . ., 
Resolutions, Doc. A/555, p. 5-6. 

F or detailed account of the handling of the Palestine question subsequent to 
the General Assembly resolution of November 29, 1947, see UN, Annual Report 
of the Secr^ry-Genercl on the Work of the Organization, 1 July 1947-30 June 
1948, op. ctt., p. 1—12; UN, Bulletin; and Intematiorud Organization, II (1948), 
p. 283-8, 306-11, 337-41, 478-81, 491-500, 515. 
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The fourth question to be brought before the General Assembly 
was that of alleged threats to the political independence and territorial 
integrity of Greece which was placed on the agenda of the second 
session at the request of the United States. After a prolonged and 
heated discussion, the General Assembly adopted a resolution on 
October 21, 1947, calling upon the states directly concerned to settle 
their dispute peacefully, making recommendations looking to the es- 
tablishment of normal relations, and establishing a Special Committee 
to aid in carrying out these recommendations.^® This action was 
strongly resisted by the delegations of the Soviet Union, Poland, 
Czechoslovakia, Yugoslavia, the Ukraine and Byelorussia who an- 
nounced that their governments would not cooperate in carrying out 
the terms of the resolution. The United Nations Special Committee 
held its first meeting in Paris on November 21, 1947 and met continu- 
ously after December 1 at Salonika, its principal headquarters. The 
Special Committee observed and reported the extent of compliance 
with the General Assembly's resolution to that body. It has been seri- 
ously handicapped in working out solutions of such problems as 
restoration of diplomatic relations, border conventions, and repatria- 
tion of refugees by the refusal of the above-mentioned states to 
cooperate.^®^ 

The fifth question brought before the General Assembly during this 
period was that of the independence of Korea, submitted by the 
Government of the United States after the alleged breakdown of nego- 
tiations in the American-Soviet Joint Commission on Korea. Though 
the competence of the General Assembly to act in the matter was 
contested, the Assembly finally, on November 14, 1947, adopted by 
a decisive majority a resolution ^ recommending that free elections to 
be held in Korea not later than March 31, 1948 and that a Korean 
National Government be established. It set up a Temporary Com- 
mission on Korea to assist in the attainment of these objectives. 

The work of the Commission was handicapped from the beginning 
by the refusal of the Soviet Union to cooperate. Members of the 
Commission were denied access to the Soviet-occupied zone, arid con- 
sequently were only able to perform their functions in South Korea, 
that part of Korea occupied by United States Military forces. After 

UN, General Assembly, Official Records of the Second Session . . ., Resolu- 
tions . . ., Doc. A/519, p. 12-4. 

detailed account of action of General Assembly and Special Committee, 
see UN, Annual Report of the Secretary-General on the Work of the Organization, 
1 July 1947-30 June 1948, op, cit., p. 12-5; UN, Weekly Bulletin and Bulletin; and 
Interrhdtional Organization, II (1948), p. 59-60, 294-6, 486-7. 

^ UN, General Assembly, Official Records of the Second Session , . Resolu- 
tions , , Doc. A/519, p. 16-8. 
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consultation with the Interim Committee of the General Assembly 
the Commission decided to proceed with the observance of elections 
in such parts of Korea as were open to them. Elections were held in 
South Korea on May 10, 1948. On June 25, the Commission recorded 
its opinion that the results of the voting were a valid expression of the 
free will of the electorate in those parts of Korea accessible to the 
Commission.®^ 

During the period of two and a half years down to July, 1948, com- 
paratively little use was made of the International Court of Justice 
in dealing with disputes and situations involving some threat to or 
violation of the peace. Only in one case, that of the Corfu Channel 
dispute between Albania and the United Kingdom, was use made of 
the facilities of the Court. In this instance, appeal was made in the 
first instance to the Security Council and it was only after a recom- 
mendation by that organ that the parties accepted the jurisdiction of 
the Court. No question relating to an actual dispute or situation was 
referred to the Court for an advisory opinion, though proposals were 
made in connection with the consideration of the treatment of Indians 
in South Africa, the Spanish question, the Indonesian question and the 
Palestine question that this be done. 

It cannot be said that the United Nations has been outstandingly 
successful in the handling of disputes and situations brought before 
it. There has been no recurrence, it is true, of armed conflict on a 
broad scale. In those cases where armed conflict has occurred, the 
operations have largely been of the nature of guerilla warfare and 
local insurrectionary activities. In Palestine the situation was unusual 
in that military operations initially took the form of local disorders 
and later assumed the character of hostilities involving states as the 
result of competition between legal and de facto authorities to fill a 
vacuum left by the termination of the authority of the mandatory 
power and inability to agree on any international arrangement for its 
replacement. Yet while serious violations of international peace have 
been avoided or brought under control, the organs of the United Na- 
tions have not achieved equal success in eliminating the causes of 
distrust and eventual conflict. 

The cause of this failure, or lack of success, is to be found not so 
much in the technical provisions of the Charter as in the prevailing 
political atmosphere, created in part by the absence of a peace settle- 
ment One result of this situation is that every dispute, even one re- 


^Fot detailed account of action of General Assembly and Temporary Commis- 
sion on Korea, see UN, Annual Report of the Secretary-General on the Work of 
the Organization, 1 July 1947-^0 June 1948, op. cit,, p. 29-35 and International 
Organization, n (1948), p. 59, 288-90, 293-4, 484-6. 
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lating to the interpretation of a treaty, assumes a definitely political 
character, with the result that judicial methods of settlement, such 
as reference to the International Court of Justice, are not acceptable. 

The charged political atmosphere has had its effect on United Na- 
tions procedures. The original intent of the framers of the Charter, 
at least of the permanent members of the Security Council, was that 
the Security Council should be the organ primarily responsible for 
the maintenance of peace. It is expressly stated in Article 24 of the 
Charter. This of coinrse was based on the assumption that the per- 
manent members of the Security Council would be able to agree 
among themselves to a sufficient extent to permit the Council to func- 
tion. Such agreement has not in practice been achieved, with the 
result that on many of the questions that have come before the Security 
Council no decision has been possible. In order to avoid the conse- 
quences of the “great power veto” and to obtain decisions desired by 
the majority of the Members of the Organization, there has been a 
strong trend in the direction of utilizing the General Assembly. 

The most important, but not the only move in this direction, was 
the proposal of the United States to the General Assembly at its second 
session to create an Interim Committee, thus depriving the Security 
Council of one of the advantages which it has under the express pro- 
visions of the Charter.®^ In somewhat modified form the proposal was 
adopted by the General Assembly on November 13, 1947.®® The 
resolution provided for an Interim Committee consisting of one repre- 
sentative from each Member with power to consider matters referred 
to it by the General Assembly, to consider and report on any dispute 
or situation proposed for inclusion in the agenda of the General 
Assembly, to consider and report on general principles of cooperation 
in the maintenance of international peace and security, and to con- 
duct investigations and appoint commissions. Considering that the 
Security Council may by procedural vote remove a question from the 
list of matters with which it is seized, thus making possible action as 
well as discussion by the General Assembly, this resolution had the 
effect of radically changing the functional relationship between the 
Security Coimcil and the General Assembly. The announcement by 
the Delegations of the Soviet Union, Poland, Czechoslovakia, Yugo- 
slavia, Byelorussia and the Ukraine that they would not participate in 
the work of the Interim Committee because of its illegal character 
raised some doubts as to its probable effectiveness. This brought again 

52 See, ‘‘Address by the Chief of the U. S. Delegation to the General Assembly,” 
Department of State, Bulletin, XVII, p. 618-22. 

5® UN, General Assembly, Offickd Records of the Second Session . . ., Resolu- 
tions , . „ Doc, A/519, p. 15. 
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into sharp focus the difficulty of achieving important results in this 
field by methods of international cooperation so long as certain of the 
great powers are sharply and openly in opposition to each other. 

3. SECURITY AND THE REGULATION OF ARMAMEI^S 

The Security Council was of necessity limited in any enforcement 
action that it took during the first two years to Articles 39, 40 and 41. 
Military action was not possible, even if the need was found to exist, 
since no agreements were completed under Article 43 placing military 
forces at the disposal of the Security Council. In February 1946, the 
Security Council directed the Military Staff Committee, as constituted 
under the terms of Article 47 of the Charter, "To examine from the 
military point of view the provisions of Article 43.” After over twelve 
months of study and discussion, the Committee submitted its report 
to the Council on April 30, 1947.^ The recommendations of the Com- 
mittee were set forth in 41 articles of which only 25 were accepted 
unanimously. The points on which disagreement existed included 
the nature of the contributions to be made by the permanent members 
of the Security Coimcil, the location of forces when employed, the 
extent to which rights of passage and the use of available bases were 
to be guaranteed, the organization of command, and the time within 
which armed forces placed at the disposal of the Security Council were 
to be withdrawn. Obviously these are all questions which must be 
decided before the agreements envisaged in Article 43 can be made, 
and thus far there has been no appreciable progress. 

The failure to conclude and put in force any military agreements 
under the terms of Article 43 left operative the provisions of the 
Charter regarding transitional security arrangements contained in Ar- 
ticle 106. Thus the responsibility for taking military action rested with 
the signatories of the Moscow Four-Power Declaration of October 30, 
1943, and France. Since, however, the failure to conclude agreements 
was due to the inability of these five powers to agree, there was bound 
to be some uncertainty as to their ability to carry out their responsi- 
bility under Article 106, if the occasion should arise. 

Even so. Members of the United Nations were not without means 
for dealing with any violation of international peace and security of 
special concern to them. Each Member retained under Article 51 the 
right of self-defense against armed attack, and under the same article 
the right of collective self-defense was reserved. This permitted con- 
certed action by Members similarly situated and regional or limited 
arrangements for dealing with a common danger. Pursuant to the 
provisions of this Article, the American Republics concluded at Rio 

Security Council, Report by the Military Staff CommUtee, Doc. S/336. 
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de Janeiro the Inter-American Treaty of Reciprocal Assistance on 
September 2 , 1947.^*" Also acting under the terms of this Article the 
Western European powers— -the United Kingdom, Belgium, France, 
Luxembourg and the Netherlands -concluded on March 17, 1948, a 
treaty of economic, social and cultural collaboration and collective 
self-defense.^'''' Furthermore, treaties such as the French-Soviet Treaty 
of Alliance and Mutual Assistance of December 10, 1940, directed 
against the renewal of aggression by a former enemy power, remained 
in force with the express approval of ^ticle 53 of the Charter. 

Difficulties encountered in the organization of security have been 
paralleled by difficulties in the way of achieving any agreement on 
the international regulation of armaments. The Charter places far 
less emphasis than did the League Covenant on the limitation and 
reduction of armaments. In fact it stresses the idea of regulation of 
armaments, instead of limitation or reduction, suggesting that it is 
concerned with establishing minimum requirements as well as maxi- 
mum levels. 

The Charter provisions might have been different if the destructive- 
ness of the atomic bomb had been known at the time of the San 
Francisco Conference. The use of the bomb seems to have con- 
vinced most Members that it was necessary to achieve as a minimum 
the international control and limitation of atomic weapons and weap- 
ons of mass destruction. By the General Assembly resolution of Jan- 
uary 24, 1946, an Atomic Energy Commission was established to make 
specific proposals for the international control of atomic energy to 
the extent necessary to ensure its use only for peaceful purposes.®® 

From the work of the Commission it has become clear that the 
United States and the Soviet Union are in fundamental disagreement 
on certain basic issues. These relate to (1) whether outlawry and dis- 
posal of atomic bombs or establishment of adequate safeguards is to 
have priority; (2) the extent of the power to be given to tl^e inter- 
national atomic authority proposed by the United States; (3) the 
voting procedure of the Security Council when performing its duties 
under the proposed agreement; and (4) the time and extent of the 
release by the United States of information regarding the use of 
atomic energy. The United States is unwilling to relinquish its present 
advantageous position until it has the best possible guarantees of pro- 
tection against the consequences of willful violation of the agreement 
by another state. On the other hand, the Soviet Union opposes any 
plan which would permit interference by the international authority 

Department of State, BuUeHn,. XVII, p, 565-7 . 

Ibid., XVni, p. 600-2. 

UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . . Doc. A/64, p. 9. 
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in its internal economic affairs or which would deprive the Soviet 
Union of the veto which it now enjoys in the Security Council.®’^ 

The problem of the international regulation of armaments in its 
larger aspects was raised before the General Assembly during the 
second part of its first session. After an extended debate, the Assembly 
finally adopted a resolution recommending that the Security Council 
^‘give prompt consideration to formulating the practical measures, 
according to their priority, which are essential to provide for the gen- 
eral regulation and reduction of armaments and armed forces and to 
assure that such regulation and reduction of armaments and armed 
forces wiU be generally observed- by aU participants and not unilater- 
ally by only some of the participants/*^^ In the course of the dis- 
cussion the old arguments dating back to the League of Nations and 
before were revived. States in a favorable armaments position were 
reluctant to agree to any reduction without guarantees that the agree- 
ment would be respected and without further provision for collective 
security. States in a less favorable armaments position or who were 
convinced that they could best attain their objectives by internal po- 
litical action, favored the immediate reduction of armaments as a step 
toward peace. 

When the question of carrying out the General Assembly’s resolu- 
tion came before the Security Council, the United States insisted that 
priority be given to the international control of atomic energy, while 
the Soviet Union proposed that the general principles covering the 
whole range of armament reduction be considered. The action finally 
taken conformed closely to the American position. Questions relating 
to the international control of atomic weapons and other weapons of 
mass destruction were referred back to the Atomic Energy Commis- 
sion, while those relating to the regulation of other forms of armament 
were referred to a new body, the Commission for Conventional Arma- 
ments.®^ After further debate, in which the fundamental differences 
between the United States and the Soviet Union were again empha- 

®’’ For United States and Soviet proposals, see UN, Atomic Energy Commission, 
Official Records, No. 1, p. 4^14 and No. 2, p. 23-30. For further details of Soviet 
position, see statement of M. Gromyko before the Security Council, March 5, 1947, 
UN, Security Council, Official Records, Second Year, No. 22, p. 443-61, and Pro- 
posals on Atomic Energy Control Submitted by the Representative of tl\o U.S.S.R., 
UN, Doc. AEC/24, June 11, 1947. For summary of discussions on atomic energy, 
see Y earhook, 1946-47, p. 444-51, and International Organization, I (1947), 
p. 99—102, 324—6, 333 and 11 (1948), p. 96—8, 315-6. See also. Reports, listed 
in Select Bibliography, 

®®UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . Doc. A/64/Add. 1, p. 65. 

®®For summary of Security Councfi action, see Yearbook^ 1946-47, p, 375-81 
and International Organization, I (1947), p. 320-6. 
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sized, the Security Council on July 8 approved a plan of work for this 
Commission.^ The second report of the Atomic Energy Commission, 
transmitted to the Security Council on September 11, 1947,^ indi- 
cated that none of the basic issues which had stood in the way of 
agreement had been resolved. In fact, by the end of 1947, no observ- 
able progress had been made in achieving agreement between the 
United States and the Soviet Union on the international regulation of 
armaments, atomic or other, or on the broader question of the inter- 
national control of atomic energy. 

The conclusion to be drawn from the experience of the United Na- 
tions in attempting to organize enforcement measures and achieve the 
international regulation of armaments, taking into account the experi- 
ence of the League of Nations, is that any success by the methods of 
international cooperation is conditional on the existence of conditions 
of friendliness and mutual confidence among the great powers con- 
cerned. So long as present unsettled conditions exist and great power 
rivah'ies have not been brought within defined limits consistent with 
cooperative and friendly relations, the work of the United Nations in 
this field is likely to be of httle avail. 

Furthermore, the experience of the United Nations to date would 
seem to indicate that the early emphasis in discussions of the Charter 
on enforcement features was considerably overdone. Not only is it im- 
possible, with the requirement of great power unanimity for Security 
Council decisions on substantive questions, to take enforcement action 
against a permanent member of the Security Council, but it is unlikely 
that any action will be taken against a smaller state which has the pro- 
tection and support of a permanent member. If the United Nations is 
to achieve the maintenance of international peace and security, it is 
clear that first emphasis must be placed on the improvement of rela- 
tions between the permanent members of the Security Council, and 
upon preventive, not enforcement action. 

4. ECONOMIC AND SOCIAL COOPERATION 

The work of the United Nations in the field of economic and social 
cooperation has, by its very nature, been slow in coming to full fruition. 
It must be remembered that the General Assembly, the Economic and 
Social Council; and the Secretariat have no authority given them un- 
der the Charter to achieve economic and social purposes by legislative 
or administrative action affecting individuals directly, nor can they take 
decisions binding states in policy matters without their consent. Ar- 

UN, Security Council, Official Records, Second Year, No. 55, p. 1217—29 and 
SuppL No. 14, Annex 37. 

UN, Doc. S/557. 
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tide 1(3) of the Charter makes it dear that the purpose of the United 
Nations in this field is 'To achieve international cooperation in solving 
international problems” and ''in promoting and encouraging respect 
for human rights and for fundamental freedoms.” These purposes are 
repeated in Article 55 and under the terms of Article 56 Members pledge 
themselves to cooperate in the attainment of them. The powers of the 
General Assembly and the Economic and Social Council are limited 
to study and report, discussion, the initiation of negotiations, and the 
making of recommendations. The experience of the League and the 
International Labor Organization showed that these are procedures that 
are slow in producing tangible results. 

The Charter provides that its purposes may be achieved either by 
cooperation through specialized agencies brought into relationship with 
the United Nations or by cooperation within the framework of the 
United Nations itself. An important function of the General Assembly 
and the Economic and Social Council is to initiate negotiations with 
a view to the creation of specialized agencies necessary to the achieve- 
ment of the purposes of the Organization. A significant part of the 
work of the United Nations during the past two years has been of this 
nature. 

At the time the United Nations came into being, there were numerous 
specialized agencies already in existence or in process of being created. 
The Universal Postal Union (UPU) and the International Telecom- 
munications Union (ITU) had their origins in the pre-1914 period. 
The International Labor Organization (ILO) was established at the 
same time as the League of Nations. The constitutions of the Food and 
Agriculture Organization (FAO), the International Monetary Fund 
(the Fund) and the International Bank for Reconstruction and De- 
velopment (the Bank) were in force. The Provisional International 
Civil Aviation Organization ( PICAO ) was carrying on pending the com- 
ing into force of the agreement establishing the International Civil 
Aviation Organization (ICAO). The Establishment of the United Na- 
tions Educational, Scientific and Cultural Organization (UNESCO) 
was at an advanced stage. 

The United Nations was thus faced in the beginning with a situa- 
tion in which specialized agencies aheady established or in process 
of formation would assume important segments of the responsibilities 
placed upon it by the Charter. It had to decide with respect to fields 
that had not been covered whether additional specialized agencies 
should be created or whether the needs could best be met in some 
other way. Thus it was decided that for health matters a new spe- 
cialized agency was desirable and the United Nations initiated nego- 
tiations leading to the creation of the World Health Organization. 
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In like manner, negotiations were initiated looking toward the creation 
of the International Refugee Organization and the International Trade 
Organization.^^"" The question of the relationship of the specialized 
agencies to the United Nations has been carefully considered. Agree- 
ments with the ILO, FAO, ICAO, UNESCO, the Bank, the Fund, 
WHO, UPU and ITU had been completed by June 30, 1948.^“ With 
the exception of the agreements with the Bank and the Fund, they 
follow the same general pattern. Provision is made for reciproc^ 
representation at meetings without vote, the reciprocal right to pro- 
pose agenda items, and the full exchange of information and docu- 
ments, The specialized agencies agree to submit to the appropriate 
organs recommendations which the United Nations makes and to 
report on action taken. The desirability of close budgetary and finan- 
cial arrangements is recognized but details are left to future agree- 
ments. It is recognized that it is desirable to have common head- 
quarters, a single unified international civil service, and common 
technical services. The specialized agencies, however, do little more 
than "agree to cooperate.” The agreements with the Bank and the 
Fund do not permit the United Nations to make recommendations 
with respect to individual loans and they require that the United Na- 
tions enter into preliminary consultations before making recommenda- 
tions. Representation of the United Nations is limited to meetings 
of the Board of Governors and the United Nations is denied the right 
to consider the administrative budgets of the two agencies.^^ 

It is obvious that the agreements made to date afford little certainty 
that proper coordination of the work of the United Nations and the 
specialized agencies will be achieved. At most the agreements, taken 
together with the Charter provisions, provide a legal framework for 
administrative action. The Economic and Social Council has estab- 
lished a Coordination Committee, consisting of the Secretary-General 
and corresponding oflScers of the specialized agencies "to insure the 
fullest and most effective implementation” of the agreements in force.^ 
The achievement of this coordination would appear to be one of the 
heaviest responsibilities resting on the Secretary-General.^® 

For detailed information on the pattern of specialized agencies as of July 1, 
1948, see comment on Article 57, infra, p. 826. 

^^For references to documents and more detailed consideration, see infra, 
p. 346. The first six of these agreements had entered into force on June 30, 1948. 
See UN, Annual Report of the Secretary-General on the Work of the Organiza- 
tion, 1 July 1947-30 June 1948, op. dt., p. 87. 

UN, Doc. A/349. 

^UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Third Session . . ., Doc. E/245/Rev, 1, p. 24-5. 

" Laves, W. H. C. and D. C. Stone, “The United Nations Secretariat,” Foreign 
Policy Reports, October 15, 1946. 



76 CHARTER OF THE UNITED NATIONS 

The direct achievements of the United Nations in the field of eco- 
nomic and social cooperation during its first two years cover a variety 
of subjects/® They range from emergency action to meet situations 
resulting from the war to long-range undertakings to improve eco- 
nomic and social conditions throughout the world. 

Before the conclusion of hostilities the United Nations had joined 
in estabhshing the United Nations Relief and Rehabilitation Admin- 
istration (UNRRA) to meet the rehef and rehabilitation needs of 
countries freed of enemy control. The decision to liquidate UNRRA 
during 1946 and 1947 before these needs had been fully met required 
that some provision be made for continuing certain of its functions. 
The task of over-all coordination of rehef needs and means of meeting 
them was undertaken by the United Nations, with the actual raising 
and spending of fimds left to national governments and private or- 
ganizations. The United Nations was limited, however, to fact-finding, 
pubhcity and exhortation. In addition, the United Nations took over 
the advisory welfare functions of UNRRA and established the Inter- 
national Children s Emergency Fund for the benefit of children and 
adolescents of countries victims of aggression to assist in their rehabili- 
tation. Finally, the General Assembly and the Economic and Social 
Council initiated negotiations which led to the adoption of the Con- 
stitution of the International Refugee Organization to care for refugees 
and displaced persons, hitherto the responsibility of UNRRA and the 
armies of occupation, and to an agreement on interim measures to 
be taken pending the entrance into force of the Constitution. 

Closely related to problems of relief and rehabihtation were the 
problems of reconstruction which faced those countries and regions 
ravaged by the War. The Economic and Social Council took the 
first step toward the solution of the economic problem in June, 1946, 
when it decided to create a Temporary Sub-Commission on Economic 
Reconstruction of Devastated Areas. This Sub-Commission presented 
a preliminary report which constituted the first realistic analysis of 
the problem of economic reconstruction.*’' This was followed by the 
establishment of the Economic Commissions for Europe and for* 
Asia and the Far East specifically empowered to initiate and par- 
ticipate in measures for the economic reconstruction of these areas. 
The work of these Commissions, however, came to be overshadowed, 
temporarily at least, by the program initiated by the United States, 

^For detailed accounts, see Yearbook^ 194S--47^ p. 467-555, reports of the 
Economic and Social Council to the General Assembly, and reports of the Secre- 
tary-General on the work of the Organization. See also, factual summaries in 
International Organization. 

UN, Doc. E/211/Rev. 1. 
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the so-called European Recovery Program (ERP), which called for 
cooperative action outside the framework of the United Nations. 

Among the more important long-range achievements of the United 
Nations may be listed the following: (1) the establishment of the 
World Health Organization, taking over the functions of the League 
Health Organization and the Office international d’Hygiene publique 
in Paris, which has been given important functions to perform in 
spreading health knowledge, in combatting disease, and in improving 
public health practices; (2) the drafting of the Constitution of the 
International Trade Organization, which, once in force, will commit 
members to important principles of commercial policy, and taken 
together with the trade agreements negotiated in Geneva during 
the summer and fall of 1947, gives promise of important progress 
toward realizing the goals of freer international trade, higher pro- 
duction and employment, and a more stable world economy; (3) the 
preparation of an International Bill of Rights, intended to imple- 
ment one of the important objectives of the Charter; (4) prepara- 
tion for and holding of a world Conference on Freedom of Informa- 
tion in an endeavor to break down some of the barriers that have 
stood in the way of international understanding; (5) assumption of 
powers formerly exercised by the League of Nations imder interna- 
tional agreements for the control of narcotic drugs and the further 
development of effective international control, and for prohibiting 
traffic in women and children; (6) the improvement of statistical 
procedures, thus making available better statistical information for 
public officials and private investigators; and (7) the initiation of 
studies and the preparation of reports on such subjects as the world 
economic situation, public debts and expenditures, economic status 
of women, and population movements. 

From this brief survey it is clear that from the point of view of the 
range of subjects with which it deals, the techniques employed and 
the rate of progress to be expected, the United Nations does not dif- 
fer fundamentally from the League of Nations. As was true of the 
League, it is limited to the time-consuming process of winning sup- 
port for its programs by methods of persuasion. While decisions may 
be taken by majority vote, these are only decisions to recommend. 
Whether a Member joins in a course of action which has been recom- 
mended but which it initially opposed depends upon its own decision 
as to whether the advantages of conforming do or do not outweigh 
the disadvantages of pursuing a non-conformist coiuse. The theory 
of the United Nations, as of aU voluntary international organizations, 
is that objective study and analysis, full and free discussion, and the 
formation of a general consensus of opinion as to what should be done. 
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do assist in achieving final agreement between Governments and the 
necessary implementation of these agreements. 

The experience of the League demonstrated, however, that in an 
unfavorable political environment the possibilities of constructive 
achievement by such methods, even when dealing with problems in 
the economic and social field, are distinctly limited. Questions of 
commercial policy and currency stabilization, for example, cannot be 
disassociated from questions of national security conceived in terms 
of maximum economic self-suflBciency and military preparedness. 
The emphasis upon ideological differences in recent years further ex- 
tends the range of "non-political” subjects which have become colored 
with political overtones and filled with political implications. It is 
significant that, apart from the World Health Organization, the Soviet 
Union has not taken part in any of the recently created specialized 
agencies. Furthermore, it has appeared to show limited interest in 
many of the other economic and social projects of the United Nations. 
A further consequence of the political stalemate has been the decision 
of some Members to proceed outside the framework of the United 
Nations in the achievement of certain of its economic purposes. Thus 
the economic reconstruction of Western Europe has been undertaken 
through machinery specially created for the purpose. So long as this 
condition of conflict between two systems with respect to basic pro- 
grams and principles of econonndc, social and political organization 
continues, it is difficult to see how the United Nations can function 
with maximum effectiveness in dealing with the controversial prob- 
lems in this field. ^ 

5. NON-SELF-GOVEKNING TERRITORIES AND TRUSTEESHIP 

Chapter XI has proved to be one of the most important chapters 
of the Charter.^ Unlike Chapters XII and XIII, this "international 
charter of colonial administration ’ applies to all non-self -governing 
territories of Member States. When it became clear that the trustee- 
ship system could not be put into operation immediately because of 
difficulties encotintered in the making of trusteeship agreements, the 
General Assembly reminded Members that the provisions of Chap- 
ter XI were in full force and applied to mandated territories, and it 
requested the Secretary-General to include in his annual report R 
statement summarizing the information transmitted to him.®® By its 
resolution of December 14, 1946, the Assembly invited Members to 

^ For text, see infra, p. 601. 

Bunche, op. cit., p. 1040. 

XJN, General Assembly, Resolutions Adopted . , , During the First fatt of 
its First Session . . ., Doc. A/64, p. 13. ' 
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report to the Secretary-General by June 30 of each year the most 
recent information at their disposal, recommended that this informa- 
tion be summarized, analyzed, and classified by the Secretary-General, 
and provided for an ad hoc committee to examine the Secretary-Gen- 
eraFs summary with a view to aiding the General Assembly in its 
consideration of this information and to make recommendations for 
procedures to be followed in the future.®^ Information with respect 
to sixty-two territories was received and summarized by the Secretary- 
General in time for consideration by the ad hoc committee. Acting in 
conformity with the recommendations contained in the report of the 
ad hoc committee,^^ the General Assembly decided that a special com- 
mittee be created to assist it in the consideration of this information, 
that a standard form be used in its preparation, that the Secretary- 
General in preparing his own summary be allowed to use supple- 
mentary sources of information, and that the transmission of political 
information be encouraged.®^ 

Thus, in actual practice, Chapter XI is being used to develop a sys- 
tem of international accountability for colonial administi’ation which 
not only goes beyond anything that existed before but which in fact 
exceeds the requirements of the Charter itself. Under this Chapter, 
the United Nations may indeed make a more important contribution 
to the development of the enlightened administration of non-self- 
governing territories than under the more detailed and more pub- 
licized provisions of Chapters XII and XIII. 

The establishment of the trusteeship system in working operation 
was delayed for a year by diflSculties encountered in the making of 
trusteeship agreements.®^ This was unfortunate for the special reason 
that the demise of the League of Nations left no provision for the 
international supervision of the administration of mandated terri- 
tories. The principal diflBculty was inability to agree on the meaning 
of the phrase "states directly concerned” as used in Article 79 of the 
Charter.®® 

"ViTien the General Assembly met in October 1946, draft trustee- 
ship proposals were submitted for Tanganyika, Togoland, and the 
Cameroons by the United Kingdom; for Togoland and the Cameroons 
by France; for Ruanda-Urundi by Belgium; for Western Samoa by 
New Zealand; and for New Guinea by Australia. All these territories 

51 UN, General Assembly, Resolutions Adopted . . , During the Second Fart of 
its First Session . . ., Doc. A/64/ Add. 1, p. 124. 

52 UN, Doc. A/424, October 27, 1947. 

52 UN, General Assembly, Official Records of the Second Session . . Resolu- 
tions . . ., Doc. A/519, p. 56-7. 

5* See McKay, op. cif., p. 69-68. 

52 See comment, kifra^ p. 438. 
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Rad been administered under League mandates. The proposals were 
initially di*afted by the mandatory powers and were revised by them 
on the basis of suggestions made by interested powers to which the 
original texts were submitted. In no case, did the proposals take the 
form of draft agreements between ^*states directly concerned.’* With 
some changes, the proposed terms of trusteeship were approved by 
the General Assembly after the decision had been taken by a sub- 
committee of the Fourth Committee to by-pass the procedural dif- 
ficulty raised by Article 79 of the Charter.®® This action was justified 
on the ground that all Members had “had an opportunity to present 
their views with reference to the terms of Trusteeship.” At the second 
session of the General Assembly, the United Kingdom, Australia, and 
New Zealand presented proposals for a trusteeship agreement for the 
Island of Nauru which were approved by the Assembly substantially 
as offered. 

These nine agreements, aU for non-strategic areas, follow the same 
general pattern. Comparison with the League mandates for the same 
territories indicates significant differences. While the League man- 
dates tended to srtess the prevention of abuses, the trusteeship agree- 
ments place greater emphasis upon positive action by the admin- 
istering authority to carry out the basic pm'poses of the Charter. 
Greater emphasis is placed in the trusteeship agreements upon the 
obligation of the administering authority to insure that the trust ter- 
ritory ‘play its part” in the maintenance of international peace and 
security. In fact the agreements permit the administering authority 
to establish naval, military, and air bases, erect fortifications, and sta- 
tion and employ armed forces in the trust territories. 

The most significant differences between the League mandates sys- 
tem and the trusteeship system, as developed in the provisions of the 
Charter and the trusteesidp agreements, and the rules of procedure 
of the Trusteeship Council, relate to the matter of international super- 
vision. Under the trusteeship system, not only is the administering 
authority required to make an annual report, but to assure uniformity 
and adequate coverage, this report must be based on a questionnaire 
prepared by the Council.®^ Furthermore, the right of petition is not 
only admitted, but according to the rules of procedure adopted by 
the Trusteeship Council,®® may be exercised under most liberal con- 

See UN, Doc. A/258, December 12, 1946, Annex III. On action of the Gen- 
eral Assembly and texts of agreements, see Yearbook, 1946~-47, p. 184-205. For 
discussion of issues raised, see Armstrong, E. H. and W. I. Cargo, ^The Inaugura- 
tion of the Trusteeship System of the United Nations," Department of State, 
Bulletin, XVI, p. 511-21. 

For text of draft questionnaire, see UN, Doc; T/44. 

UN, Doc. T/l/Rev. 1. Reprinted in Yearbook, 1946^7, p. 581-9. 
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ditions. Finally, the General Assembly and the Trusteeship Council 
may arrange for periodic visits to trust territories for the purpose of 
establishing the facts by on-the-spot investigations. The dispatch by 
the Trusteeship Council of a mission of inquiry to Western Samoa fol- 
lowing receipt of a petition asking for self-government and the action 
taken on that mission s report suggest that this power of inquiry, 
though restricted by the requirement of agreement with the adminis- 
tering authority as to time, be seriously and effectively used.®® 
Thus the estabhshment of the facts, so necessary to the effective 
operation of any system of international supervision, which under 
the Covenant was only imperfectly achieved, holds promise of being 
more satisfactorily realized. If a violation of the Charter or the trustee- 
ship agreement is established, however, the United Nations, like, the 
League, must fall back on moral sanctions. 

One of the compromises made at the San Francisco Conference was 
to provide a special regime for so-called strategic areas. Such areas 
would normally be those "‘in which strategic considerations are clearly 
controlling.’’ It follows, of course, from the nature of the trusteeship 
system and the manner of making agreements that the decision 
whether an ai*ea is strategic or not is made in the first instance by the 
Member in possession. The trusteeship agreement designating the 
United States as the administering authority for the former Japanese 
Mandated Islands is the only example to date of the application of 
the trusteeship principle to strategic areas.®^ The agreement differs 
from the agreements fqr non-strategic areas in two important respects, 
apart from the fact that the supervisory functions are performed by 
the Security Council instead of the General Assembly. The agreement 
permits discrimination in favor of American nationals in commercial 
matters. The provisions of the Charter relating to annual reports^ 
petitions, and inquiries are made applicable with the important pro- 
viso that the administering authority may determine the extent of 
their applicability to areas which may be closed for security reasons. 

6. CONCLUSIONS 

The Charter as written at San Francisco provided the legal basis for 
a working organization. By reference to the terms of the Charter it 
was possible to foretell with some degree of accuracy the structural 
lines of this organization and how in general it would function. It re- 

®®See Finklestein, Lawrence S., “Tnisteeship in Action: the United Nations 
Mission to Western Samoa,'^ International Organinatibn, II (1948), p. 268-82. 

Bunche, op. cit, p. 1043. 

Robbins, R. T., ^United States Trusteeship for the Territory of the Pacific 
Islands,*' Department of State, Bulletin, XVI, p. 783-90. For text of agreement, 
see ibid., p, 791-2, 794 and Yearbook, 1946-47, p. 398-400. 
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mained, however, for actual practice under the Charter to give it 
flesh and blood. It is now possible after two years of experience to 
draw some additional conclusions. Of course it must always be borne 
in mind that the United Nations, so long as it is a living thing, will be 
in a state of transition, adapting itself by usage as well as by formal 
amendment, to changing conditions and needs. 

As the United Nations has become an established functioning or- 
ganization, forced to deal realistically with a variety of international 
problems by the slow methods of international cooperation, there has 
been an inevitable tendency for it to draw upon League experience 
and to become in fact the successor to that organization, continuing, 
by much the same methods, the important work which the League 
first undertook.®^ Thus the United Nations is no longer generally re- 
garded as representing an essentially new approach to the problem of 
international organization, but rather is viewed, in proper historical 
perspective, as a phase of the evolutionary process by which interna- 
tional organization has developed to meet changing world problems 
and needs. 

Quite in line with League experience and with the emphasis at 
San Francisco, the economic and social work of the United Nations has 
come to occupy an important place. During the war and in the months 
inunediately following there was an inevitable tendency to emphasize 
the role of military power in international relations. While the im- 
portance of power is stiU recognized, we are coming to see that man 
cannot live by force alone. The disruption of the economic and so- 
cial life of the world by the war has brought recognition of the need 
of more emphasis upon social and economic reconstruction. Only 
under favorable economic and social conditions do international peace 
and security have the best chance of being achieved. 

Furthermore, the Wax has hastened the emancipation of peoples 
hitherto regarded as ‘backward” or unable "to stand by themselves 
under the strenuous conditions of the modern world.” This emancipa- 
tion finds expression in the relative increase in the number of African 
and Asiatic members of the United Nations, as compared with the 
League of Nations, and the insistence and success with which Asiatic 
and African peoples are demanding the opportunity to be heard and 
to participate in the discussion of matters of common concern to them. 
The League of Nations was essentially European in its concerns and 
operated under the influence of nineteenth century ideas, including 
that of the white man's special responsibility for less fortunate peo- 
ples. These ideas are now being challenged, or at Ifeast critically ex- 

^ See Goodrich, Leland M., ‘Trom» League of Nations to United Nations.*' 
op. cit. 
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amined. This change of outlook is reflected in the emphasis placed in 
the work of the United Nations on the special problems of non-self- 
governing peoples and backward areas generally* Even the Security 
Council has frequently been called upon to deal with situations result- 
ing from the political awakening of non-European peoples. 

Partly as the result of this emphasis on problems of economic recon- 
struction and social welfare, and upon the economic- and political 
development of non-self-governing and backward peoples, but also 
because of its more representative character, and the greater flex- 
ibility of its powers and procedures, the General Assembly has come 
to assume a central role in the United Nations. Senator Vanden- 
berg’s characterization of it as “the town meeting of the world’*^ 
has already been realized in practice. It has not only provided a 
forum, but it has shown itself capable of taking decisions. It has 
come to play an important, although not dominant, role in the mainte- 
nance of international peace and security for which the Charter de- 
clares the Security Council to be primarily responsible. It is sig- 
nificant that the General Assembly alone was able to adopt an accept- 
able decision in the Spanish question, and tibat the Greek question 
was in the end referred to the General Assembly after the Security 
Council had been unable to come to a decision. The adoption of the 
United States’ proposal for an Interim Committee is further evidence 
of the increased importance of the General Assembly. 

So far as the Security Council itself is concerned, its principal work 
has been in connection with the pacific settlement or adjustment 
of disputes on situations likely to endanger peace, not enforcement 
action. Here again the failure of great power agreement to mate- 
rialize has been an important factor. With the veto operating ab- 
solutely, the Security Council cannot be expected to take any im- 
portant decisions regarding the organization of enforcement measures 
or their execution so long as the permanent members of the Council 
are in fundamental disagreement. On the other hand, the Council 
can function under Chapter VI, though its effectiveness here too is ad- 
mittedly reduced. In any case, it is likely that the Security Council 
will continue to be primarily concerned with the peaceful settlement 
or adjustment of dangerous disputes and situations, and that the taking 
of enforcement measmes will be highly exceptional. 

A significant development in the United Nations system in practice 
has been the importance of the role which the Secretary-General has 
come to assume. For reasons partly of a personal nature, the Secretary- 
General of the League failed to provide strong leadership and direc- 
tion for the organization. The need for such leadership is particularly 
great in the case of the United Nations, in large part because of the 
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necessity of properly coordinating the work of the Organization and 
the specialized agencies.®* Furthermore, the nature of the United Na- 
tions organization is such that unless the Secretary-General is pre- 
pared to take the initiative, there is great danger that the broad inter- 
national point of view will be lost sight of in the welter of conflicting 
national interests and departmental and agency jealousies. 

While the United Nations has thus far achieved some substantial 
results, there is as yet no reasonable assurance that it will succeed 
where the League failed. To be sure it started with certain advantages 
over the League. It had the benefit of League experience and all the 
great powers were Members of it from the beginning. But it is un- 
der one great handicap which the League did not initially experience. 
It is called upon to operate in a world which is divided between con- 
flicting ideologies and conflicting political and economic systems. 
Under such conditions the measure of general agreement necessary 
to the success of international cooperation is diflScult to attain. As 
a “general international organization ... for the maintenance of 
international peace and security” the future of the United Nations 
seems conditioned upon the ability of the United States and the Soviet 
Union, the leading representatives of these competing systems, to find 
the bases for constructive cooperation. 


See Laves and Stone, op. ctt. 
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CHARTER 

OF THE UNITED NATIONS 


WE THE PEOPLES OF THE UNITED NATIONS 
DETERMINED 

to save succeeding generations from the scourge of war, which twice in 
our lifetime has brought untold sorrow to mankind, and 
to reaflSrm faith in fundamental human rights, in the dignity and worth 
of the human person, in the equal rights of men and women and of 
nations large and small, and 

to establish conditions imder which justice and respect for the obliga- 
tions arising from treaties and other sources of international law can 
be maintained, and 

to promote social progress and better standards of life in larger free- 
dom, 

AND FOR THESE ENDS 

to practice tolerance and live together in peace with one another as 
good neighbors, and 

to unite our strength to maintain international peace and security, and 
to ensure, by the acceptance of principles and the institution of meth- 
ods, that armed force shall not be used, save in the common interest, 
and 

to employ international machinery for the promotion of the economic 
and social advancement of all peoples. 


HAVE RESOLVED TO COMBINE OUR EFFORTS 
TO ACCOMPLISH THESE AIMS. 


Accordingly, dur respective Governments, through representatives 
assembled in the city of San Francisco, who have exhibited their full 
powers found to be in good and due form, have agreed to the present 
Charter of the United Nations and do hereby establish an international 
organization to be known as the United Nations, 


'Origln'^ond Purpose of Preamble, The preamble is a customary 
part of a treaty. The Dumbarton Oaks Proposals did not contain a 
preamble. Those provisions relating to motives and intent which are 
dustomarily placed in the preamble were contained in the first two 
chapters of the Proposals, dealing with “Purposes’^ and Principles’^ 
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However, several delegations at die United Nations Conference on 
International Organization proposed that there should be a preamble 
to the Charter. The most important of these proposals was that made 
by Field Marshal Smuts, the chairman of the Delegation of the Union 
of South Africa. 

On the basis of this and other proposals, the Preamble ^ was drafted 
and inserted in the Charter. The process by which it was drafted 
was not conducive to the production of a literary and inspiring text. 
The Smuts and other proposals were referred to a subcommittee of 
Committee 1/1 which prepared a draft for Committee consideration.® 
The draft adopted by Committee I/l was subsequently reviewed by 
the Coordination Committee and apparently approved only because 
time did not permit a fresh approach to the problem. Last minute 
changes, deemed necessary to put the text into grammatical form, 
were made by the Steering Committee. 

It was recognized in the discussions of Committee I/l that it was 
difficult, in fact impossible, to draw a clear-cut distinction between 
the Preamble, the statement of "Turposes’' (Article 1) and the enu- 
meration of governing ^Trinciples” (Article 2). Such a differentiation 
was, however, attempted in these words: 

(a) The ^'Preamble” introduces the Charter and sets forth the declared 
common intentions which brought us together in this Conference and moved 
us to unite our will and efforts, and made us harmonize, regulate, and or- 
ganize our international action to achieve our common ends. 

(b) The “Purposes” constitute the raison ditre of the Organization. 
They are the aggregation of the common ends on which our minds met; 
hence, the cause and object of the Charter to which member states collec- 
tively and severally subscribe. 

(o) The chapter on “Principles” sets, in the same order of ideas, the 
methods and regulating norms according to which the Organization and its 
members shall do their duty and endeavor to achieve the common ends. 
Their understandings should serve as actual standards of international 
conduct.® 

The Committee was forced to admit, however, that the distinction be- 
tween the three parts was ‘"not particularly profound.” A careful study 
leaves the impression not only of serious duplication but also of 

^ For detailed studies of the Preamble, see Kelsen, Hans, “The Preamble of the 
Charter — A Critical Analysis," Journal of Politics, VIU, p. 134-59 and. Salomon,. 
A., Le priambule de la Charte, base idiohgique de TO.N.U., Geneva and Paris, 
1946. 

^UNCIO, Draft Preamble {As Approved by Committee I/l/A), Doc. WD 62, 
I/1/A118 (Documents, VI, p. 694). 

® UNCIO, Report of Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34(1), p. 1-2 (Documents, VI, p. 446-7). 
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possible inconsistencies between the Preamble and other provisions 
of the Charter."^ 

Legal Force. The view of Committee I/l of the Conference was 
that all provisions of the Charter, "being in this case indivisible as in 
any other legal instrument, are equally valid and operative."^ Each is 
to be construed and applied "in function of the others."’ ® 

It is clear of course that while the Preamble is an integral part of the 
Charter, it does not set forth the basic obligations of the Members. 
Nevertheless, the Preamble has significance as a statement of the basic 
motivating ideas of the Charter and of the purposes which the framers 
had in view. There can be little doubt that its words can be used 
as evidence of these ideas and purposes in any interpretation of the 
provisions of the Articles that follow. Thus within tihe limi ts of its 
purpose and character, it has the same legal value as other parts of 
the Charter.® 

the peoples of the United Nations”. The insertion of these 
words in the Charter was proposed by the Delegation of the United 
States. The purpose was to emphasize that the Charter is an expres- 
sion of the will of the peoples of the world and is primarily concerned 
with their welfare. The proposal was inspired by the opening words 
of the Constitution of the United States. Its adoption constituted an 
important departure from past practice which had been, as in the case 
of the Covenant of the League of Nations, to refer only to states or 
their governments as parties to such international instruments. It was 
necessary, however, in drafting the Charter to recognize that, even 
though the Charter purported to reflect the resolution of peoples, the 
actual agreement must, of necessity, be between governments. Conse- 
quently, the Preamble concludes vdth the words: "Accordingly our 
respective Governments, through representatives assembled in the city 
of San Francisco , . . have agreed to the present Charter of the 
United Nations”. 

Purposes and Principles Set Forth in Preamble. The Preamble con- 
sists of a solemn affirmation of purposes in the name of "We the 
peoples of the United Nations” and a statement of principles of policy 
to be followed in pursuit of these purposes, 

^ See Kelsen, op, cit, 

® UNCIO, Report of the Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34(1), p. 2 {Documents, VI, p. 447). 

® Ibid,, p. 2-3 ( Documents, VI, p. 446-7 ) and Charter of the United Nations, 
Report to the President on the Results of the San Francisco Conference . . . , 
Jpepartment of State, Pub. 2349, Conference Series 71, p. 34-5. For example of 
use of preamble in interpreting an international instrument, see advisory opinion 
of Permanent Court of International Justice on the competence of ‘the Interna- 
tional Labor Organization, P.C.I.J., Publications, Series B, No. 2. 
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The first purpose stated is to save coming generations from the 
scourge of war. Here the word “war” is used instead of the word 
“force’’. It is quite clear that this is not meant in any way to limit 
the obligations of Article 2(4), which applies to the threat or use of 
“force”, “War” is presumably here used in a non-technical sense to 
describe the use of armed force in international relations. 

The reaiBSrmation of “faith in fundamental human rights, in the . 
dignity and worth of the human person, in the equal rights of men 
and women” is a declaration of purpose which had received wide and 
presumably serious support from the governments of the United Na- 
tions. In the Declaration by United Nations of January 1, 1942, the 
signatory governments recognized that victory in the war against the 
Axis powers was necessary “to defend Hfe, liberty, independence and 
religious freedom, and to preserve human rights and justice in their 
own lands as well as in other lands.” To many this represented the 
essence of the way of life which the United Nations had been engaged 
in defending against Axis aggression. Many at the Conference desired 
to incorporate in the Charter an international bill of rights further 
implementing this basic objective. Although this was not done, numer- 
ous Articles of the Charter were specifically intended to promote 
action in the direction indicated by this affirmation.^ The phrase “and 
of nations large and small” introduces the idea of equal rights of states 
which is again affirmed in Article 2(1). The word “nations” is used in 
a non-technical sense. 

The third of the general purposes set forth in the Preamble is the 
establishment of “conditions under which justice and respect for the 
obligations arising from treaties and other sources of international law 
can be maintained.” The “other sources of international law” are 
apparently those enumerated in Article 38 of the Statute of the Inter- 
national Court of Justice.^ Obviously the “conditions” which are here 
referred to include the existence of organized procedures for settling 
disputes peacefully and suitable arrangements for keeping recalcitrant 
states from disturbing the peace. Broadly conceived, however, these 
conditions would seem to include such economic and social relations 
between states as will make it possible for all peoples to enjoy decent 
standards of living and general well-being and will thereby make 
easier the task of maintaining an order based on respect for law. The 
phraseology of the Charter is open to criticism. Justice in the sense 
in which die word is commonly used and respect for international law 
are not always easy to harmonize. Furthermore, “obligations arising 
from treaties and other sources of international law” might more 

^ See particularly ArUcles 1(2) and (8); 8; 13; 55; 56; 62; and 76. 

® See infraj p, 620. 
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simply be referred to as " mtemational obligations’^ without any loss 
of effect.® 

The promotion of "social progress and better standards of life in 
larger freedom” is given as a separate and final general purpose. This 
purpose finds more detailed exposition in Article 1(8). Provision is 
made for its implementation in Chapters IX and X in particular. The 
phrase "in larger freedom” suggests a conception of freedom akin to 
that developed in President Roosevelt’s annual message to Congress 
of January 6, 1941 in which he listed “four essential human freedoms”; 
“freedom of speech and expression — everywhere in the world,” “free- 
dom of every person to worship God in his own way — everywhere in 
the world,” “freedom from want everywhere in the world,” 

and “freedom from fear anywhere in the world,” 

The second part of the Preamble contains an enumeration of the 
specific policies which the peoples of the United Nations announce 
their determination to pursue in achieving the above purposes. 

The policy enunciated in the first phrase following “to these ends” 
is of a fundamental nature, and was originally intended by General 
Smuts to be the basic guiding principle of which the remainder would 
be an elaboration. It would appear to be the afiBrmation of “the policy 
of the good neighbor” as stated by President Franklin D. Roosevelt 
in his inaugural address, March 4, 1933, in these words: 

In the field of world policy I would dedicate this nation to the policy of 
the good neighbor — the neighbor who resolutely respects himself and, be- 
cause he does so, respects the rights of others — the neighbor who respects 
his obligations and respects the sanctity of his agreements in and with a 
world of neighbors 

This part of the Preamble was specifically invoked by the General 
Assembly in its resolutions of October 21 “ and November 3, 1947,^® 
dealing respectively with the Greek question and measures to be taken 
against war propaganda. 

The ideas contained in the second and third clauses are reaJfiBrmed 
in Article 1(1) and Article 2, and detailed provision is made for 
their implementation in other parts of the Charter, especially Chap- 
ters VI and VII. 

The policy set forth in the fourth and final clause is reaflSrmed in 

® See Kelsen, op. (M. 

10 Documents on American Foreign Relations, III, 1940—1941, p. 33. 

Roosevelfs Foreign Policy, 1933-1941, New York, 1942, p. 3. 

UN, General Assembly, Official Records of the Second Session . . . , Heso- 
hitions . . . , Doc. A/519, p. l£-4. 

Ibid., p, 14. 
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Article 1(3), and it receives detailed implementation in other parts of 
the Charter, especially in Chapters IX to XIIL 

Name of the Organization. In the Dumbarton Oaks Proposals it 
had been suggested that the new Organization should be given the 
name ‘The United Nations” This title had been suggested by Presi- 
dent Roosevelt, and by Field Marshal Smuts of the Union of South 
Africa in an address before the two Houses of the British Parliament 
on October 21, 1942.^^ The idea back of this suggestion was, first of 
aU, that this name accurately described the kind of organization neces- 
sary to the achievement of common purposes, and, secondly, that it 
had already been given recognition in the Declaration by United 
Nations of January 1, 1942. The oflScial British position was that the 
name was intended to affirm both the fact that the Organization "is a 
result of the common effort which has saved civilization from the Nazi 
and Fascist attacks and the belief that such a close union will continue 
in the future.” 

There were, however, delegations at San Francisco who felt that 
the name was unwise because it tended to perpetuate the idea of a 
military coalition formed for limited purposes under given historical 
circumstances. They felt that the name was too narrow in its implica- 
tions, that it was associated with military action against certain states, 
and that it might impede progress towards universality. Certain diffi- 
culties of translation into other languages were also pointed out. Most 
of the delegates, however, felt that the proposed name was fitting. 
It was unanimously adopted by Committee I/l as a tribute to Presi- 
dent Franklin D. Roosevelt,^® and the Committee's recommendation 
was accepted without dissent by Commission I and by the Conference. 

There was consideration at the Conference of the question whether 
the definite article "the” should be considered part of the title, and, 
if so, whether it must always be capitalized. It was decided that the 
definite article should be included in the title, but that it should not 
for that reason be generally capitalized. 

Holbom, Louise W., ed., War and Peace Aims of the United Nations, Boston, 
1948, p. 347. 

British Parliamentary Papers, Miscellaneous No. 6 (1944), Cmd. 6571, par. 1. 

UNCIO, Report of Rapporteur of Committee 1 to Commission L Doc. 944, 
1/1/34(1), p. 5 {Documents, VI, p. 450) 
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PURPOSES AND PRINCIPLES 
Article 1 

The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: 
to take effective collective measures for the prevention and removal 
of threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, ad- 
justment or settlement of international disputes or situations which 
might lead to a breach of the peace; 

Maintenance of Peace and Security as an Objective. The present 
Charter, like the Dumbarton Oaks Proposals, makes the maintenance 
of peace and security the first purpose of the United Nations. It should 
be noticed that the peace to be maintained is “intemationar peace. 
It is not the purpose, except incidentally and on account of interna- 
tional implications, to keep internal peace or to intervene in a civil 
war.^ None of the other purposes of the Organization can be achieved 
without peace and security. Formal peace alone, however, is not 
enough. Armed peace with the fear of war as the recurrent theme is 
not sufficient for the achievement of the purposes of the United Na- 
tions. Peace must be accompanied by a feeling of security, security 
from war in particular.® 

Some would hold that there must also be a guarantee of justice as 
an assurance of peace. There is no real peace and security, it is argued, 
if these are achieved only at the sacrifice of justice.® It was proposed, 
both in* Committee I/l and in Commission I, to make this principle 
explicit by inserting the words *‘in conformity with the principles of 
justice and international law” immediately after the words "maintain 
international peace and security”. The purpose of this amendment 
was to rule out any possibility of "appeasement”, of "a new Munich.” 
The proposal was not accepted. 

The reasons for maintaining the original text were stated by dele- 

^See comment on Article 2(7), infra, p. 110. 

^ See Point 6 of the Atlantic Charter, infra, p. 569. 

® See the statement about withdrawal in comment on Article 6, infra, p. 143. 
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gates opposed to the change. They were in favor of justice, they were 
against appeasement, but they did not want to tie the hands of the 
Security Council. Their view was that the chief role of the Council 
is to prevent or to suppress the use of armed force. It must be able 
to do this without asldng in each case which of the parties is wrong. 
Its first duty is to act as a pohceman. After performing that duty, when 
the disorder is suppressed, it may act as an organ of conciliation. But 
no state which has taken the law into its own hands should be allowed 
to stop the Council from acting by saying that it is right and that its 
adversary is wrong. That claim can only be made at a later stage.'^ 

Means for Maintaining International Peace and Security. To main- 
tain international peace and security “eflFective collective measures for 
the prevention and removal of threats to the peace, and for the sup- 
pression of acts of aggression or other breaches of the peace” are to 
be taken. These words establish the principle of so-called collective 
security. The detailed implementation of this principle is left particu- 
larly to Chapter VII. It is to be noted here, however, that the Charter 
does not attempt any definition of aggression. It was not considered 
desirable to attempt any such definition for fear that it would unduly 
limit the power of the Security Council and would play into the hands 
of the would-be aggressor,® 

The Charter also proposes to achieve the maintenance of interna- 
tional peace and security by bringing about "by peaceful means, and 
in conformity with the principles of justice and international law, 
adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace.” These principles are imple- 
mented by Chapters VI and XIV in particular. It is not stated that 
the Organization shall undertake the "adjustment or settlement' of all 
disputes or situations, only those "which might lead to a breach of 
the peace,” Thus the Charter makes a distinction between disputes 
or situations of minor importance and those whose continuance "might 
lead to a breach of the peace.” It is to be noted that the phraseology 
used here is different from that of Articles 33, 34, and 37 where the 
test applied is whether "the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and security.” 

The use of the words "by peaceful means” calls for a word of 
comment "Peaceful” and "pacific” are used interchangeably in the 
Charter.® The use of so-called armed reprisals is presumably not 

^UNCIO, Report of the Rapporteur of Committee 1 to Commission I, Doc. 
944, 1/1/34(1), p. 8 {Documents, VI, p. 453), 

® See comment on Article 39, infra, p. 262. 

®‘*Peaceful” is used in Article 1(1); Article 2(3); Article 33(1). "Pacific” is 
^ed in the title of Chapter VI; in Article 35(2); and in Article 38. Textbooks on 
international law use the words "amicable”, "pacific”, and "peaceful”. The use 
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regarded as a peaceful means for the settlement of disputes. 

^In conformity with the principles of justice and international ImcT, 
This phrase was not contained in the Dumbarton Oaks text but was 
inserted at San Francisco on the recommendation of several govern- 
ments, including the four Sponsoring Governments. The insertion of 
these words was intended to provide a safeguard against the settle- 
ment of international questions on the basis of political expediency. 
It was intended to avoid such a sacrifice of the rights of small nations 
in the interest of a doubtful peace as was made at Munich. It must 
be admitted that the word ^justice” is a fairly vague concept which 
leaves considerable discretion to the organ which is called upon to 
apply it.”^ The meaning of “international law*' is more definite.® 

For explanation of distinction between “disputes” and “situations”, 
see comment on Article 32, infra, p. 234. 


2. To develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, and to 
take other appropriate measures to strengthen universal peace; 

The Preamble, as we have seen, makes use of the words “good 
neighbors” in expressing much the same idea.® 

In the Dumbarton Oaks Proposals the words “to develop friendly 
relations among nations” alone were used. At San Francisco, it was de- 
cided to accept the proposal of the Sponsoring Governments to add 
the words ‘Teased on respect for the principle of equal rights and self- 
determination of peoples”. Committee I/l registered its understand- 
ing of the phrase to be that “the principle of the equal rights of 
peoples and that of self-determination are two complementary parts 
of one standard of conduct” and that “an essential element of the prin- 
ciple in question is a free and genuine expression of the will of the 
people.”^® It would seem that the words used were not intended to 
encourage demands for immediate independence or movements for 

of the word “pacific” seems to have been favored in practice, as, for example, in 
the Hague “Convention for the Pacific Settlement of International Disputes” and 
“the General Act for the Pacific Settlement of Disputes.” The Pact of Paris used 
the words “by pacific means.” See Hudson, Manley O., By Pacific Means, New 
Haven, 1935. 

^ See comment on Article 2(3), infra, p. 102. 

® International public law may iDe de^ed as a body of rules governing the con- 
duct of states in their relations with each other and generally obeyed by them on 
the assumption that they are thereby fulfilling a legal obligation. The sources of 
this international law are indicated in Article 38 of the Statute of the Interna^ 
Uonal Court of Justice, infra, p. 620. 

» For definition of President Roosevelt’s good neighbor policy, see supra, p. 91. 

UNCIO, Report of Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34(1), p, 10 (Documents, VI, p. 455). 
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secession. In the course of General Assembly consideration of the 
treatment of Indians in the Union of South Africa in 1946 it was argued 
that Article 1(2) obligates Members to refrain from discriminatory 
treatment qf minority groups.^^ The resolution adopted by the Gen- 
eral Assembly did not explicitly accept this view, however. 

The second part of this paragraph states that it is a purpose of the 
Organization "‘to take other appropriate measures to strengthen uni- 
versal peace”. This in effect authorizes the Organization to take any 
measures consistent with the basic principles of the Organization which 
are appropriate for strengthening “universal peace”. We have here an 
example of lack of uniformity in the use of words. The first paragraph 
in Article 1 uses the expression " "intemational peace and security” and 
the second paragraph speaks of "universal peace”. No significance is to 
be attached to this difference of phraseology. 


3. To achieve international cooperation in solving international 
problems of an economic, social, cultural, or humanitarian character, 
and in promoting and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, lan- 
guage, or religion; and 

This paragraph affords clear evidence that the framers of the Char- 
ter recognized that the maintenance of peace and security is not solely 
a matter of settling disputes or dealing with threats to the peace or 
cases of actual aggression. There is also the need of creating condi- 
tions, other than purely political ones, favorable to the existence of 
peace. In this paragraph the Charter recognizes that an international 
organization set up primarily to provide peace and security must also 
actively concern itself with the improvement of the economic and 
social conditions of peoples and the widening of the area of human 
freedom. 

The use of the words “international cooperation” is to be noted. In 
the drafting of the Charter it was made clear, and this could appear 
to foUow logically from the principle of “sovereign equality”, that the 
United Nations is an organization to achieve certain economic and 
social purposes by international cooperation, and that the organs of 
the United Nations only have powers appropriate to the facilitation 
of that cooperation. One reason for giving the “domestic jurisdiction” 
principle contained in Article 2(7) a more general application than 
was originally provided for in the Dumbarton Oaks Proposals was to 

^For discussion, see UN, General Assembly, Official Records of the Second 
Tart of the First Session . . . , Tienary Meetings . . , , p. 1006-61 and Joint 
Committee of the First and Second Committees, 
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make it clear that the strengthening of the economic and social provi- 
sions of the Charter did not give the United Nations power to coerce 
states in respect to matters which had hitherto been regarded as fall- 
ing within their exclusive domestic jurisdiction.^ It would thus appear 
that a claim such as was advanced in the course of the General Assem- 
bly consideration of the treatment of Indians in South Africa, that 
Article 1(3) of the Charter obhgates Members to respect specific 
human rights and fundamental freedoms is not well-founded. It only 
purports to be a statement of purpose, and furthermore the purpose 
set forth is the achievement of "international cooperation’, not the 
enforcement of specific policies or legal rights. 

There is no attempt made in the Charter to define the ‘human 
rights” and "fundamental freedoms” to which reference is made. In the 
Atlantic Charter, freedom from fear and freedom from want were 
given express recognition as objectives. By the Declaration by United 
Nations, the signatories subscribed to the objectives of the Atlantic 
Charter, and, in addition, recognized the defense of religious freedom 
as one goal of their common war effort. At the San Francisco Con- 
ference, the United States Delegation made it clear that, in their 
understanding, the "fundamental freedoms” included freedom of 
speech, and that freedom of speech in\^olved, in international rela- 
tions, freedom of exchange of information.^® A proposal was made at 
the Conference that a declaration of human rights should be included 
in the Charter. This proposal was not accepted, chiefly for the reason 
that it was felt that the Organization, once formed, could best act 
upon this suggestion. The Commission on Human Rights, established 
by the Economic and Social Council under Article 68 of the Charter, 
has completed a draft International Declaration of Human Rights.^^ 

4. To be a center for harmonizing the actions of nations in the at- 
tainment of these common ends. 

This purpose was accepted at San Francisco without discussion. 
The use of the word “center” might suggest a geographical location 
where international activity for the achievement of the purposes of 
the United Nations is to be centered, a conomon headquarters for the 
United Nations and the various specialized agencies. This result has 

See- comment on Article 2(7), infra, p. 110. 

Charter of the United Nations, Report to the President on the Results of the 
San Francisco Conference . . . , Department of State, Pub. 2349, Conference 
Series 71, p. 38. 

^^For further discussion, see comment on Article 62(2), infra, p. 373. See also, 
Malik, Charles, “International Bill of Human Rights” and “Draft International 
Declaration of Human Rights,” UN, Bulletin, V, p. 519-24, 
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not been achieved. A more reasonable interpretation of Article 1(4) 
would seem to be that the United Nations is to be the means for 
harmonizing the actions of nations in the attainment of common ends. 
The emphasis is thus placed, and quite properly, on the necessity of 
agreement as the basis for action, because it is only by agreement 
between the states concerned, not by votes or by coercive measures, 
that the purposes of an Organization can be achieved. Consequently, 
a central purpose of the Organization is to provide the means for 
achieving agreements. 


Article 2 

The Organization and its Members, in pursuit of the Purposes stated 
in Article 1, shall act in accordance with the following Principles^.^ 

This Article is of fundamental importance in the total economy of 
the Charter. It lays down certain fundamental principles which the 
Organization operating through its various organs must respect. These 
same principles are also binding upon Members. Since ihe General 
Assembly, the Security Council, the Economic and Social Council, 
and the Trusteeship Council are composed of Members, it might be 
thought that, at least with respect to the activities of these organs, the 
inclusion of the word ""Organization’ is superfluous. This, however, 
is clearly not true of the Secretariat and the International Court of 
Justice. The Charter clearly distinguishes between the Organization 
and its Members. Both, by this Article, are to respect certain basic 
principles. 


1. The Organization is based on the principle of the sovereign equal- 
ity of all its Members.^ 

The expression ""the soyereign equality of all peace-loving states” 
first appeared in the Moscow Four-Power Declaration of October, 
1943. The Dumbarton Oaks Proposals used the same phraseology. 
This was modified at the United Nations Conference in San Francisco 
to make the principle applicable only to Members since it was not 
considered appropriate or desirable to give non-Members the benefits 
conferred by the Charter. 

""Sovereign equality” is a far from self-explanatory term. It appears 
to be the result of an attempt to express euphoniously the two distinct 
concepts of sovereignty and equality. Some indication of the intended 
meaning of the term was given by Committee I/l in its report to 

See Kelsen, Hans, ‘The Principle of Sovereign Equality of States as a Basis for 
International Organization,*' Yale Law Journal, HII, p. 207-20. 



PURPOSES AND PRINCIPLES 99 

Commission I at the United Nations Conference. This statement was 
approved by the Commission and by the Conference in plenary 
session. According to it, sovereign equality' includes the following 
elements: 

(1) that states are juridically equal; 

(2) that each state enjoys the rights inherent in full sovereignty; 

(3) that the personality of the state is respected, as well as its territorial 
integrity and political independence; 

(4) that the state should, under international order, comply faithfully 
with its international duties and obligations.^® 

These ideas are usually associated with the principles of sovereignty 
and equality. 

The Concept of National Sovereignty. Space does not permit any 
extended discussion of the meaning of sovereignty. A distinction is 
commonly made between internal and external sovereignty. The in- 
ternal sovereignty of the state is its superiority over other bodies 
within its jurisdictional limits. This aspect of sovereignty received 
emphasis in the writings of Bodin and other early exponents of the 
idea of state sovereignty. The external sovereignty of the state consists 
of its independence of action, its freedom of external control, in its 
relations with other states or outside authorities. It is this aspect of 
sovereignty in particular which some find difficult to harmonize with 
an international legal order. 

The Charter provides for an international organization and imposes 
upon Members certain obligations. It consequently must follow that 
the principle of sovereignty as enunciated in the Charter is compatible 
vrith responsible participation in a legal order. The Charter clearly 
accepts the view that a state by accepting international obligations 
does not violate its sovereignty. Rather it is by an exercise of this 
sovereignty that such obligations are assumed.^*^ 

There must however be limits to the extent to which this process 
may be carried as it is conceivable that otherwise a state might by 
the exercise of its sovereignty yield the substance of its sovereignty 
completely. Obviously the Charter does not envisage this possibility. 
Various provisions of the Charter emphasize the large area of freedom 
of action reserved to Members. Admission of the right of withdrawal,^ 
the safeguarding of domestic jurisdiction,^® and the limitation, gener- 

UNCIO, Report of Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34(1) (Documents, VI, p. 457) and Verbatim Minutes of the Ninth "Plenary 
Session, June 25, 1945, Doc. 1210, P/20, p, 3 (Documents, I, p. 614). 

See judgment of the Permanent Court of International Justice in the Wimble- 
don case, P.C.LJ., Documents, Series A, No. 1. 

See infra, p. 142. 

See comment on Article 2(7), infra, p. 110. 
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ally speaking, of the powers of the principal organs of the United Na- 
tions, other than the Court, to the making of recommendations 
provide examples. 

The Concept of State Equality?'^ This concept is derived from that 
of state sovereignty. Every state, irrespective of origin, size or form 
of government is equally entitled to the rights conferred by interna- 
tional law. States are entitled to have the rules of international law 
applied equally and impartially in the settlement of disputes which 
they refer to international tribunals. 

This equality before the law, or juridical equality, does not of course 
mean that states are equally capable of getting their rights respected 
in a world which still permits individual states to use power for ex- 
clusively national purposes. Nor does equality, thus conceived, mean 
political equality. Cuba is not the equal of the United States in 
political power and influence, nor is Finland the equal of the Soviet 
Union. 

In the Charter the principle of equal legal rights is recognized.®^ Fur- 
thermore, by providing in general that the organs of the United Nations 
may only make recommendations with respect to matters of substance, 
and that new obligations for Members must be based on voluntary 
acceptance, the principle of equality is largely preserved in respect to 
the creation of new international obligations. The only important 
exception to this is to be found in the power of the Security Council 
to t^e substantive decisions under Chapter VII which create obliga- 
tions for Members that have not conciured in the decisions, with the 
exception of permanent members of the Council. The Charter does, 
however, recognize the inequality of Members in respect to power 
and political influence by according the “Great Powers’" permanent 
membership in the Security Council and the so-called “right of veto.” 

Application of the Principle, As might have been expected, and no 
doubt was intended, the principle of “sovereign equality” has served 
to emphasize the fact that the United Nations is an international 
organization to facilitate voluntary cooperation among its Members, 
and has been invoked by those Members desirous of checking any 
development of the authority of the United Nations or any related 
body at the expense of national freedom of action. Thus it was vig- 
orously argued by the Soviet Union that the establishment of an atomic 
energy authority as proposed by the United States would be in viola- 
tion of this principle. Wlien the Greek question was before the Security 
Council in the summer of 1947, and later before the General Assembly, 

For discussion of the concept of equality of states, see Dickinson, E. D., The 
Equality of States in International Law, Cambridge, 1920. 

See Preamble and comment, supra, p. 87. 
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the resolution introduced by the United States to accept the proposals 
of the Council’s Balkan Commission, to recommend that the Balkan 
states take the proposed action, and to create a commission to assist 
in carrying out these proposals was opposed by the So\det Union, 
Albania, Bulgaria and Yugoslavia on the ground, among others, that 
it involved an infringement of the sovereignty of the last-named 
states.^^ Experience thus far would indicate that this principle will 
operate primarily as a limitation on the United Nations, as an argu- 
ment for a restrictive interpretation of the powers of the organs of 
the United Nations, rather than as a safeguard of the rights of smaller 
states. 


2. All Members, in order to ensure to all of them the rights and 
benefits resulting from membership, shall fulfil in good faith the ob- 
ligations assumed by them in accordance with the present Charter. 

Though this principle would seem to be fairly obvious, and indeed 
fundamental to the establishment of any international legal order, it 
was considered desirable to state it explicitly as one of the basic prin- 
ciples of the Charter. It was contained in the Dumbarton Oaks Pro- 
posals. There was, apart from drafting changes, only one modification 
of the Dumbarton Oaks text. The words ‘‘in good faith” were added 
at San Francisco. These words were inserted by Commission I when 
the report of Committee I/l was under consideration at the request of 
the Delegate of Colombia, who thought that it was appropriate to 
state the idea of good faith as “a leit motifs of the new Organization 
because good faith had so often been conspicuously lacking from 
international relations in the years immediately preceding. The amend- 
ment was adopted by a unanimous vote.^® 

The paragraph states the reason why Members are to fulfil in good 
faith their obligations under the Charter. The advantages of mem- 
bership can only be had if the burdens of membership are loyally 
assumed. This principle finds specific application in Article 19. 

S. All Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered. 

^For discussions in Security Council and General Assembly, see International 
Organization, 1(1947), p- 494r-503 and 11(1948), p. 59-60, 85-7; and ^The 
General Assembly and the Problem of Greece,'^ Department of State, Bulletin, 
XVII, No. 440A. 

^ UNCIO, Verbatim Minutes of the Second Meeting of Commission I, June 15, 
1945, Doc. 1123, 1/8, p, 7-16 {Documents, VI, p. 71-80). 
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The principle laid down in this paragraph is basic to the provisions 
of the Charter for the pacific settlement of disputes, especially Chap- 
ters VI and XIV. 

At the United Nations Conference, the word ‘mtemational’' was 
inserted in the Dumbarton Oaks text to make it clear that the obliga- 
tion does not apply to domestic disputes. This same result would, 
however, have been achieved by the provisions of paragraph 7 of this 
Article, but it was thought desirable to make the meaning clear beyond 
a doubt. It was also decided, on the proposal of the Delegation of 
Bolivia, to insert the words “and justice” in the Dumbarton Oaks text 
The purpose of this clearly was to prevent a recurrence of appease- 
ment at the expense of the smaller nations. It is not enough that peace 
and security should be safeguarded;. the principles of justice must also 
be respected.^ 

Unlike Article II of the Pact of Paris, this paragraph states the 
obligations of the contracting parties in positive terms. Members of 
the United Nations are obligated to settle all their disputes by peace- 
ful means. This of course does not mean tliat some international 
disputes may not go for a long time unsettled. So long as their con- 
tinuance is not likely to endanger the maintenance of international 
peace and security or the parties themselves do not bring them before 
the appropriate organs of the United Nations by procedures which 
they have accepted, the United Nations has no basis for action. This 
paragraph is therefore quite consistent with the principle on which 
Chapter VI is based that the Security Council should concern itself 
only with the more serious disputes and situations. Article 33 of the 
Charter gives a detailed, though not exhaustive, enumeration of peace- 
ful means of settlement.^ Interpreted in the light of paragraph 4, this 
principle would seem to prohibit any method of settlement involving 
the use of force short of war. The use of armed reprisals, for example, 
is not to be regarded as a peaceful means, though technically it may 
not be war. 

4. All Merfibers shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. 

History and Significance. This paragraph lays down one of the 
cardinal principles of the United Nations. As an organization estab- 
lished to maintain international peace and security, its success is obvi- 

See comment on Article 1(1), supra, p. 93. 

237. 
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ously dependent on the extent to which its Members respect this basic 
principle and the effectiveness of its organs, notably the Security 
Council, in obtaining respect for it. This provision is to be compared 
with the corresponding provisions of the League of Nations Covenant, 
notably Article 10 by which members undertook “to respect and pre- 
serve as against external aggression the territorial integrity and existing 
political independence of all Members of the League” and Articles 12, 
13 and 15 by which members undertook not to “resort to war” under 
certain conditions. 

The principle set forth in this paragraph is concise and simple as 
compared with tlie corresponding provisions of the Covenant and 
attempts made in the inter-war period to define “aggression” more 
fully.^ The Dumbarton Oaks Proposals contained an even more 
simple statement.^^ The words “against the territorial integrity or 
political independence of any state” were inserted at the United Na- 
tions Conference in response to demand by certain smaller states that 
there should be included in the Charter some more specific guarantee 
that force could not be used by the more powerful states m violation 
of the “territorial integrity and political independence” of weaker 
states. A proposal that it should be made an obligation of all Members 
to resist any act of aggression against one or more Members without 
waiting for a decision by the Security Comicil was not accepted.^ 

“Zn their international relations*^ This phrase limits the applica- 
tion of tlie principle to the international relations of Members, i.e. 
their relations with other Members and with states not Members of 
the United Nations in much the same way that the words “as against 
external aggression” limited the application of Airticle 10 of the 
Covenant. The principle thus does not prevent a state from using 
force within its metropolitan area to put down a revolution or other 
disturbance, nor does it prohibit the use of force in suppressing a 
colonial disorder. This conclusion is further supported by the provi- 
sion of paragraph 7 of this Article. In the Indonesian case, the Nether- 
lands Government maintained that it was jttstified in using force to 
maintain its authority within the Empire and that the resulting situa- 
tion was, no proper concern of the United Natiohs.^^ While a Member 
is not prevented by this paragraph from using force in its internal 
affairs, such use of force may have international repercussions which 
justify some action by the Security Council. 

2® See Royal Institute of International Affairs, Internaticmal Agression, London, 
1938, p. 177-87. 

Infra, p. 573. 

^UNCIO, Summary Report of Twelfth Meeting of Committee l/l, June 6, 
1943, Doc. 810, 1/1/30, p. 1-5 {Documents, VI, p. 342r^). 

^See infra, p. 117. 
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""The threat or use of force^. This phrase covers a considerably 
wider range of actions than the phrase "resort to war " as used in the 
Covenant and interpreted in the practice of the League. "Resort to 
war’’ was interpreted as requiring the existence of a legal "state of 
war” not necessarily resulting from the use of armed force, much less 
the threat of the same.®^ Measures of self-help involving the use of 
armed force have often been adopted by states in their international 
relations witlrout any state of war existing.^^ These measures of self- 
help, except as they may be consistent with the purposes of the Charter, 
are prohibited by this paragraph. 

\\^e the paragraph is not explicit on the point, the discussions at 
San Francisco, other provisions of the Charter and common usage 
strongly suggest that the word "force” is to be understood in the sense 
of "physical force” or "armed force”. The coercion or attempted coer- 
cion of states by economic or psychological methods may be unde- 
sirable and contrary to certain of the declared purposes of the United 
Nations, but the obligation of this paragraph is not directed against 
action of this kind. So far as armed force is concerned, however, the 
prohibition is not limited to its actual use. The threat of the use 
of such force is also prohibited. By the terms of Article 39 the 
Security Council determines whether such a threat has been com- 
UGiitted. 

It was decided at San Francisco not to attempt a detailed definition 
of aggression for the guidance of the Security Council and Members 
of the United Nations, While the advantages of such criteria were 
strongly supported by some delegations, arguments emphasizing the 
possible dangers of any detailed listing of prohibited acts finally 
prevailed.®^ 

""The territorial integrity or political independence"^. As we have 
seen, this phrase did not appear in tlie Dumbarton Oaks Proposals 
and was inserted at San Francisco to provide added protection for the 
smaller and weaker states. Contrary to the provisions of Article 10 of 
the Covenant, however* the undertaking of Members to respect the 
territorial integrity and political independence of Members is not 
accompanied by an obligation to preserve them. Thus no obligation 
arises for other Members of the United Nations in case of a tlireat or 
use of force against one until the Security Council has taken a decision. 

The interpretation of the expressions "territorial integrity” and 
"political independence” raises the same diflSculties as under Article 

See Wright, Quincy, **When Does War Exist?”, American Journal of Inter- 
national Law, XXVI, p. 362. 

See Hindmarsh, A. E., Force in Peace, Cambridge, 1933, p. 57-83. 

See comment on Article 39, infra, p. 262. 
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10 of the Covenant®® Would the principle here laid down be violated 
if a Member sent its armed forces into the territory of another Member 
for ‘protective” purposes with the declared mtention of withdrawing 
them as soon as the threat to the weaker state had been removed? 
In other words, is the territorial integrity of a state respected so long 
as none of its territory is taken from it, or does respect for the terri- 
torial integrity of a state require respect for the territorial inviolability 
of a state, i.e., the right of a state to exercise exclusive jurisdiction 
within its own territory? Obviously, the consequences of the two inter- 
pretations might be radically different. 

The expression ^‘political independence” lends itseh to easier inter- 
pretation. Clearly the "political independence” of a state is in fact 
violated if a state is coerced through the threat or use of force by a 
more powerful state into taking action which it would not otherwise 
take. On the other hand, we have seen that it is possible even here 
to use fictions which are intended to have the effect of concealing the 
real character of the action taken. 

It would thus appear that these words, inserted to provide an added 
guarantee that force will not be used by any Member for its purely 
selfish purposes at the expense of another, will only serve their purpose 
to the extent that the Members of the United Nations, and particularly 
the permanent members of the Security Council, loyally respect the 
spirit and intent of the words in question, and act through the Security 
Council to implement effectively the general principle here laid down. 

When the neighboring Arab States sent their armed forces into 
territory claimed by the Jewish State of Israel in support of the 
Palestinian Arabs, following the termination of the British mandate 
on May 15, 1948, the question arose as to whether this action consti- 
tuted a violation of Article 2(4). Siace the Arab States had not recog- 
nized the State of Israel which proclaimed its independence on May 
15, and had insisted on an independent united Palestine, it was argued 
from their point of view that tihere was no violation of the principle 
laid dovm in this paragraph. Rather the military naeasures taken were 
in the nature of legitimate measures of self-defense. On the other 
hand, from the point of view of the State of Israel and Members of 
the United Nations which had recognized it violation of the principle 
seemed clear. 

The Right of Self-Defense and '"the Purposes of the United Nationsf^ 
In addition to requiring Members to refrain from the use or threat of 
force against the territorial integrity or political independence of any 
state, this paragraph obligates Members to refrain from the use or 

^ Cf. Kelsen, Hans, 'Tegal Technique ia International Law: A Textual Critique 
of the League Covenant,” Geneva Studies, X, No. 6, p. 66-^1. 
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threat of force ' m any other manner inconsistent with the Purposes 
of the United Nations/' This raises the question whether such action 
taken by a state may be justified as an exercise of the right of self- 
defense if intended to meet a threat to its security which has not yet 
assumed the form of an armed attack covered by the provisions of 
Article 51.^ 

The right of self-defense is commonly regarded as inherent. Never- 
theless it must be admitted that the right has been seriously abused 
in the past This paragraph obviously is intended to restrict the free- 
dom of action of a state in the exercise of this inherent right When 
the Security Council was considering the report of its Commission of 
Investigation concerning Greek Frontier Incidents, the deputy repre- 
sentative of the United States expressed the view that the failure of 
the Security Council to act did not preclude individual or collective 
action by states willing to act, so long as the action taken was in 
accordance with the general purposes and principles of the United 
Nations.®® This raises the question whether the threat or use of force 
in the exercise of the right of self-defense to meet a danger short of 
‘‘armed attack" would be consistent with “the Purposes of the United 
Nations.” 

One of the purposes of the United Nations is “to take effective 
collective measures for the prevention and removal of threats to the 
peace, and for the suppression of acts of aggression or other breaches 
of the peace”.®® This would seem to mean that, subject to the provi- 
sions of Article 51, measures involving the use of force must be “col- 
lective”. Must they also be taken by the United Nations in accordance 
with the provisions of Chapters V, VII and XVH of the Charter or is 
coUective- action by some Members independently of the organs of the 
United Nations in the exercise of the right of self-defense also per- 
missible? It is not clear what the intention of the framers of the 
Charter was. Committee I/l which drafted the text at San Francisco 
stated in its report that “the use of arms in legitimate self-defense re- 
mains admitted and unimpaired,” but followed this with the statement 
that “the use of force, therefore, remains legitimate only to back up 
the decisions ' of the Organization at the start of a controversy or 
during its solution in the way that the Organization itself ordains.” 
The United States Delegation reported that “the whole scheme of the 
Charter is based on this conception of collective force made available 
to the Organization for the maintenance of international peace and 

^ See infra, p. 297. 

UN, Doc. S/P. V. 180, p. 65-6. 

Article 1(1), supra, p. 93. 

UNCIO, Bj^ort of Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34(1), p. 14 (Docummts, VI, p. 450). 
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security/" but added that "under Article 51 force may also be used in 
self-defense before the machinery of the Organization can be brought 
into action, since self-defense against aggression would be consistent 
with the purposes of the Organization/"^® One would seem justified 
in concluding that the authors of the Charter, assuming that the Se- 
curity Council would be able to perform reasonably effectively the 
responsibilities placed upon it by the Charter, intended to limit the 
exercise of the right of self-defense, whether individual or collective, 
to cases of actual armed attack. The inability of the Security Council 
to act effectively in the discharge of its responsibilities because of 
disagreements among its permanent Members, together with the de- 
velopment of the atomic bomb, has created a situation, not envisaged 
at San Francisco, in which a more liberal exercise of the right of self- 
defense seems necessary. The provisions of the Charter, not too clear 
in their meaning in any case, are being interpreted to justify action 
which now seems necessary to meet situations which the regular organs 
and procedures of the United Nations have proven incapable of 
handling in a satisfactory manner. It must be recognized that to 
allow the use or threat of force by one or more Members in the exer- 
cise of a right of self-defense, undefined except as to its purpose, 
involves serious dangers to the United Nations. It substitutes the 
decisions of single Members or linodted groups of Members, motivated 
by particular views of national interests, for the decisions of the estab- 
lished organs of the United Nations with all the safeguards that the 
Charter provisions establish. 

5. All Members shall give the United Nations every assistance in 
any action it takes in accordance with the present Charter, and shall 
re&ain from giving assistance to any state against which the United 
Nations is taking preventive or enforcement action. 

The two principles here set forth were contained in paragraphs 5 
and 6 of Chapter II of the Dumbarton Oaks Proposals. They were 
regarded as complementaiy at the San, Francisco Conference and were 
combined into one paragraph. The first part of the paragraph requires 
Members “to give to the Organization any assistance which their obli- 
gations under the Charter require of them."" It imposes no obliga- 
tions not provided for in other parts of the Charter, Chapter VII, in 
particular, makes specific provision for the detailed application of the 
principle here stated. The second part of the paragraph complements 
the first, by requiring that no assistance be given to any state against 

Charter of the United Nations, Heport to the FreMent . . , op. cit., p. 41. 

p. 42. 
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which preventive or enforcement action is being taken in accordance 
with the terms of the Charter. 

At San Francisco, the French Delegation proposed an amendment 
which would have expressly denied to any Member the right to claim 
exemption from the provisions of this paragraph on the ground of its 
status of permanent neutrality. In the discussions in Committee I/l, 
it was agreed that the adoption of the amendment was unnecessary 
since the principles of this paragraph, as adopted by the Committee, 
had that efiEect^ Switzerland was allowed to retain its neutral status 
as a member of the League of Nations.^^ 


6. The Organization shall ensure that states which are not Mem- 
bers of the United Nations act in accordance with these Principles so 
far as may be necessary for the maintenance of international peace and 
security. 

This paragraph corresponds to the last unnumbered paragraph of 
Chapter II of &e Dumbarton Oaks Proposals. It represents a some- 
what different approach to the problem from that adopted in the 
Covenant of the League of Nations. Article 17 of the Covenant pro- 
vided that in the event of a dispute involving a state not a Member 
of the League the state should be invited “to accept the obligations 
of membership” “for the purposes of such dispute” upon conditions 
deemed just by the Council. If the invitation were accepted, the pro- 
visions of Articles 12 to 16 inclusive would be applicable with such 
modifications as might be deemed necessary by the Council. If a non- 
member refused to accept the obligations of membership and resorted 
to war against a Member, the sanctions provisions of the Covenant 
became applicable. If both parties, being non-members, refused to 
accept the obligations for the purposes of the dispute, the Council 
might take such measures and make such recommendations as would 
prevent hostilities and result in the settlement of the dispute. 

The Charter places on the Organization the obligation to see that 
states which are not Members act in accordance with the principles 
of Article 2 “so far as may be necessary for the maintenance of inter- 
national peace and security.” It is clear that the Organization thereby 
actually assumes authority not based on the consent of the states 
affected. It is doubtful whether an international instrument like the 
Charter can impose legal obligations on states which are not parties 

^ UNCIO, Report of Rapporteur of Committee 1 to Commission jf. Doc. 944, 
1/1/34(1), p. 14-5 (Documents, VI, p, 459-60). 

See Hudson, Manley O., “Membership in the League of Nations,” American 
Journal of International Law, XVIII, p. 439-40. 
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to it. The traditional theory^ which is not unanimously held/- is that 
treaties cannot obligate third parties. If this theory is accepted, the 
authority of the United Nations under this paragraph is based exclu- 
.sively upon the will and power of the contracting parties. 

Since the Security Coxmcil is the organ primarily responsible under 
the Charter for the maintenance of international peace and security, 
it is the Security Council which, under the terms of this paragraph, 
is required in the jBrst instance to enforce upon non-Members con- 
formity with the Principles of the Charter, so far as may be necessary 
to the maintenance of international peace and security. Because of the 
recent experience with aggression by Japan and Germany when these 
states were not members of the League of Nations, there was no ques- 
tion at San Francisco but what some provision of this nature for deal- 
ing with threats to or violations of the peace by states not Members 
of the Organization should be made. Otherwise the whole scheme of 
the Charter might be jeopardized. 

The provisions of this paragraph should be considered in connection 
with the terms of Article 35(2), which permit a state not a Mem- 
ber of the United Nations to bring to the attention of the Security 
Council or General Assembly any dispute to which it is a party "^if it 
accepts in advance, for the purposes of the dispute, the obligations of 
pacific settlement provided in the present Charter,” and of Article 106 
which empowers the parties to the Moscow Four-Power Declaration 
and France to take such joint action on behalf of the Organization, 
pending the coming into force of the special agreements referred to 
in Article 43, as may be necessary for the purpose of maintaining inter- 
national peace and security. 

The principle of paragraph 6 has been invoked and applied by the 
United Nations in a number of cases. The first application came in con-’ 
nection with the consideration by the Security Council of the Polish 
charge of April 9, 1946 that the activities of the Franco Government 
endangered international peace and security. Article 2(6) was ex- 
pressly invoked." Though doubts were expressed with regard to the 
jurisdiction of the Council under Articles 39, 41 and 42, the Council’s 
jmisdiction was never questioned on the ground that Spain was not 
a Member. The Council was again called upon to take action involv- 
ing non-Members in connection with the Greek charge of Decem- 
ber 3, 1946; that Albania and Bulgaria were giving support to guerrilla 
forces operating in Greece, and the British complaint of January 10, 

^See, for example, Kelsen, Hans, Teace through Law, Chapel Hill, 1944, 
p. 38 and *Trait4s intemationaiix k la charge des Etats tiers,” MSlanges Mahaim, 
n, p. 164 et seq. 

«UN, Doc. S/34. 
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1947, against Albania in which Albania was charged with causing il- 
legal damage to British warships by mines and gunfire. In the last two 
cases, the representatives of the non-Member states were allowed to 
participate in the Council discussions on condition that they accept, 
the obligations of Members for the pacific settlement of disputes.^ 
The General Assembly pursued a similar course when the Greek ques- 
tion was brought before if during its second session. 


7. Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any state or shall require the Members 
to submit such matters to settlement under the present Charter^ but 
this principle shall not prejudice the application of enforcement 
measures under Chapter VII.^ 

History of the Faragraph. It has not been uncommon to include in 
treaties for the pacific settlement of international disputes provisions 
excluding matters solely within the domestic jurisdiction of states.^® 
Article 15(8) of the Covenant of the League of Nations provided as 
follows: 

If the dispute between the parties is claimed by one of them, and is found 
by the Council, to arise out of a matter which by international law is solely 
within the domestic jurisdiction of that party, the Council shall so report, 
and shall make no recommendations as to its settlement. 

It is to be noted that this paragraph applied to action of the Council 
under Article 15. Furthermore it prescribed the standard of interna- 
tional law for determining whether a matter was “solely within the 
domestic jurisdiction’ of a state, and expressly empowered the Coun- 
cil to make the determination. 

The Dumbarton Oaks Proposals contained a comparable provision. 
Paragraph 7 of Chapter VIII, Section A, provided that the provisions 
of the preceding six paragraphs dealing with the pacific setdement of 
disputes “should not apply to situations or disputes arising out of 
matters which by international law are solely within the domestic 

^ See Article 32 and comment, infra, p. 233. 

^ For discussion of domestic jurisdiction as a limitation on international juris- 
diction, see Davies, D. J. Llewelyn, "Domestic Jurisdiction: A Limitation on Inter- 
national Law/' Grotius Society, Transactions, ^KXXII (1946), p. 60 et seq.; Gross, 
Ernest A., "Impact of the United Nations upon Domestic Jurisdiction," Department 
of State, Bulletin, XVIII, p. 259-67j Kelsen, Hans, "Limitations on the Functions 
of the United Nations," Yale Law Journal, LV (1946), p. 997-1015; and Pollux, 
"Domestic Jurisdiction," Acta Scandinavica juris gentium, XVII, 1946, Fasc. 3-4, 
p. 13-29. 

See Habicht, Max, Post-War Treaties for the Pacific Settlement of Interna^ 
tional Disputes, Cambridge, 1931, p. 996-8. 
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jurisdiction o£ the state concerned.” ^ At the United Nations Confer- 
ence in San Francisco the Sponsoring Governments proposed an 
amendment which involved revision of paragraph 7 and its transfer 
from Chapter VIII, Section A, to Chapter II (Principles) where it 
would become a governing principle for the whole Organization 
and its Members.^^ 

In the view of the Sponsoring Governments this change was required 
by the broadening of the scope of the Organization s functions, par- 
ticularly in respect to economip, social and cultural matters. It was 
intended, in particular, to require the Organization in carrying out 
its economic and social objectives to deal with governments, instead 
of allowing the Organization to "^penetrate directly into the domestic 
life and social economy of the member states.” It was not intended 
to weaken the power of the United Nations in the maintenance of 
peace and security. To make this clear, the new proposal contained 
a proviso to the effect that the application of Chapter VIII, Section B, 
dealing with the determination of threats to the peace and acts of 
aggression and action with respect thereto, should not be prejudiced.^® 

This proposal of the Sponsoring Governments was critically received 
at San Francisco. It was argued that it undermmed the authority and 
influence of the United Nations, that it weakened the role of law in 
the new Organization, and that it opened the way to arbitrary acts 
based on considerations of expedience and national interests. On the 
other hand, there were many delegations, including the Australian, 
who believed that the new proposal did not go far enough, in that 
while it adequately safeguarded the positions of the permanent mem- 
bers of the Security Council who would be in the position to exer- 
cise the veto, it did not sufficiently protect the smaller nations against 
pressure that might be brought to bear in connection with whoUy 
domestic matters. The only change made in the proposal of the Spon- 
soring Governments at San Francisco was the adoption of an Austral- 
ian amendment,®® which further restricted the authority of the Organ- 
ization. To understand the reasons for and the significance of this 
amendment, it is necessary to consider the history of other related 
provisions of the Charter. 

" Infra, p. 578. 

'^^UNCIO, Amendments Proposed by the Governments of the United States, 
the United Kingdom, the Soviet Union, and China, May 5, 1945, Doc. 2, G/29 
(Documents, VI, p. 622-8). 

See statement of Mr. Dulles of the United States Delegation, UNCIO, Sum- 
mary Report of the Seventeenth Meeting of Committee 1/1, June 14, 194B, Doc. 
1019, 1/1/42, p. 1-2 (Documents, VI, p. 507-8). 

See infra, p. 578, 

UNCIO, Amendment hu the Australian Delegation to Proposed Paragraph 8 
of Chapter II (Principles), Doc. 969, 1/1/89 (Documents, VI, p. 436-40). 
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Under Chapter VIII, Section B, of the Dumbarton Oaks Proposals, 
the Organization had the right to "make recommendations or decide 
upon measures to be taken to maintain or restore peace and security.” 
This could be interpreted to mean that the Security Council had the 
power to decide upon the terms of settlement of a dispute, as well as 
take enforcement measures. An amendment to paragraph 2 of Chap- 
ter VIII, Section B, proposed by the Sponsoring Governments, did 
make it clear that binding decisions^o be taken under the paragraph 
were to relate to enforcement measures. Nevertheless it still remained 
possible for the Security Council to make recommendations of terms of 
settlement under Section B and Section B as a whole was specifically 
excluded from the operation of the domestic jurisdiction principle. 
Back of the Australian amendment was a fear that the Security Coun- 
cil, when faced with a threat of force or an actual violation of the peace, 
might make recommendations under paragraph 2 ( later Article 39 of 
the Charter) with respect to domestic matters and exercise strong 
pressure to secure their acceptance. In fact, it was argued that the pro- 
posals as they stood might place a premium on the threat or use of 
force. The Australian amendment provided for the further limitation 
of the exception to enforcement measures under Section B ( Chapter 
VII of the Charter).®^ 

Nature and Purpose of Limitation, In its report to Commission I 
of the San Francisco Conference, Committee I/l expressed the follow- 
ing view regarding the raison d^Stre of the paragraph: 

The Organization we are developing is assuming, under the present Char- 
ter, functions wider in their scope than those previously assumed by the 
League of Nations or other international bodies and even wider than those 
which were first contemplated at Dumbarton Oaks, especially in the eco- 
nomic, social, and cultural fields. The tendency to provide the United 
Nations with a broad jurisdiction is, therefore, relevant and foxmded. The 
necessity, on the other hand, to make sure that the United Nations under 
prevalent world conditions should not go beyond acceptable limits or exceed 
due limitation called for principle 8 (Article 2(7) ) as an instrument to de- 
termine the scope of the attributes of* the Organization and to regulate its 
functioning in matters at issue.®^ 

The paragraph establishes a limitation on the authority of the 
United Nations and then proceeds to make an exception to the limita- 
tion. It limits the United Nations by denying it auAority to intervene 

^^Ibid. For position of those opposing proposal of Sponsoring Governments 
and Australian amendment, see UNCIO, Statement by the Nonoegian Delegation 
(Dr. Arnold Raestad) on Paragraph 8 , Chapter II, Doc. 929, 1/1/37 (Docaments, 
VI, t). 430-2), 

UNCIO, Supplement to 'Report of Rapporteur, Committee I/l to Commis- 
sion I, Doc. 1070, 1/1/34(1) (d), p. 1 (Documents, VI, p. 486). 
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in matters essentially within the domestic jurisdiction of any state 
and by expressly providing that Members axe not required to submit 
such matters to settlement under the Charter. It makes an exception 
to this limitation by providing that the principle does not prejudice 
the application of enforcement measures under Chapter VIL 

In the course of discussion at San Francisco it was emphasized that 
this is not a “technical and legalistic formula.” ^ Whereas Article 15(8) 
of the League Covenant and paragraph 7 of Chapter VIII, Section A 
of the Dumbarton Oaks Proposals had included a reference to inter- 
national law as the standard of interpretation, the substitute proposal 
of the Sponsoring Governments at San Francisco contained no such 
reference. Proposals to include a reference to international law were 
resisted on the grounds that in any case the intention of the new 
paragraph was not to establish a legalistic formula but rather a gen- 
eral principle. On the other hand, it was argued that the inclusion 
of a reference to international law was unnecessary since the para- 
graph, being part of an international agreement, would be interpreted 
by reference to international law in any case.®^ 

Practice to date has evidenced a lack of general agreement on 
whether the principle of this paragraph is to be regarded primarily as 
a legal limitation or a political principle. Arguments with respect to 
the interpretation of the paragraph have very commonly been legal- 
istic in content. Proposals to refer the question of interpretation to 
the Court, though made, have not been adopted, and there has been 
strong and successful insistence by many governments that interpre- 
tation of the paragraph is a political function properly to be performed 
by the organ directly concerned with the matter giving rise to the 
question of competence. 

There can be little question regarding the importance of the para- 
graph. It establishes the principle that certain matters are to be ex- 
cluded from the competence of the United Nations to act, in much the 
same way that the Tenth Amendment to the Constitution of the United 
States together with other provisions of the Constitution limit the 
sphere of action of the Federal government. Being couched in gen- 
eral terms, its interpretation will become a decisive factor in determin- 
ing whether the United Nations will be an organization of large and 
expanding responsibilities or be kept within relatively narrow limits 
dictated by a strict interpretation of the provisions of the Charter. 

^ See statement of the United States Delegate (Dulles) in Committee I/l, 
UNCIO, Summary Report of the Seventeenth Meeting of Committee 1/1, Doc, 
1019, 1/1/43, p. 1-2 {Documents, VI, p. 507-8). 

For discussions in Committee I/l, see UNCIO, Summary Report of Sixteenth 
Meeting of Committee I/l, Doc. 976, 1/1/40 (Documents, VI, p. 494^) and 
Summary Report of Seventeenth Meting of Committee I/l, Doc, 1019, 1/1/42 
(Documents, VI, p. 507-13). 



114 


CHARTER OF THE UNITED NATIONS 


The Power of Interpretation. Proposals were made at San Francisco 
that questions involving the interpretation of this paragraph be re- 
ferred to the International Court of Justice. Various alternative sug- 
gestions were made to this end, including one that the compulsory 
jurisdiction of the Court over such questions be accepted. In opposi- 
tion to conferring any special competence on the Court in this manner 
it was argued that the principle of compulsory jurisdiction had been 
rejected by another Committee (IV/1) of the Conference and that 
there was no reason for making an exception in this case. It was 
pointed out that other provisions of the Charter relating to the powers 
of the United Nations and its organs presented the same problem, and 
that there was no good reason why the general rule adopted should 
not apply to this paragraph.®® Furthermore, if, as was argued by some, 
the question of the extent of domestic jurisdiction was not to be de- 
cided exclusively by legal standards, there appeared no compelling 
reason for making the Court the sole, or even the principal, interpreter 
of the Article. 

The rule adopted by Committee IV/2 of the Conference with respect 
to the interpretation of the provisions of the Charter generally thus 
was made applicable to this paragraph as well. According to this rule, 
the paragraph is interpreted by the organ concerned and by the Mem- 
bers themselves.®® Of course the provisions of Article 96 ®^ are ap- 
plicable, according to which an organ of the United Nations may re- 
quest the Court to give an advisory opinion on a legal question. 

The practice of the United Nations to date has conformed to this 
rule. Though the question of the interpretation of Article 2(7) has 
been considered on a number of occasions, particularly by the Se- 
curity Council and the General Assembly, and has been argued in 
legal terms, every proposal to refer the question to the Court for an 
opinion has been defeated. Though the question of competence 
when raised before the organs of the United Nations has not as a rule 
been explicitly decided, the organs concerned have taken decisions 
which have clearly implied determinations of the preliminary question. 
The usual practice, however, has been to circumvent the issue rather 
tlian face it directly. 

Interpretation in Practice. The paragraph has been many times in- 
voked or referred to in the practice of the United Nations. The actual 

55 UNCIO, Summary Report of Seventeenth Meeting of Committee 1/1^ Doc, 
1019, 1/1/42, p. 3 {Documents, VI, p. 509). 

See UNCIO, Report of Committee IV/2, Doc. 933, IV/2/42(2) ( Documents, 
Xm, p, 703-12). By the terms of the United States acceptance of the compul- 
sory jurisdiction of the International Court of Justice, the United States reserves 
the exclusive right of interpretation. See I.C J,, Yearbook, 1946-47, p, 217-8. 

See infrfl, p. 487. 



PURPOSES AND PRINCIPLES 


115 


cases to which reference will be made fall into five different catego- 
ries: (1) questions involving the governmental regime or internal ad- 
ministration of a state; (2) questions involving non-self-goveming ter- 
ritories; (3) questions involving human rights and fundamental free- 
doms; (4) economic and social matters; and (3) questions relating 
to the international control of atomic energy. 

In the Spanish and the Czechoslovak cases, the argument was ad- 
vanced that the domestic regime of a state or a change in the govern- 
ment of a state is a purely domestic matter. In the Spanish case it was 
argued that for the Security Council to take jurisdiction it was neces- 
sary to find that the Franco regime constituted a threat to the peace 
under Article 39.®^ The view of the subcommittee appointed to study 
the matter and of the great majority of the members of the Council 
was that the situation was of international concern. Although the 
governmental regime of a state was admitted to be in principle a mat- 
ter of domestic concern, the Franco regime was considered to be a 
threat to the maintenance of international peace and security and a 
cause of international friction. In support of this conclusion, atten- 
tion was called to the resolution adopted by the United Nations Con- 
ference at San Francisco on June 25, 1945, the Potsdam Declaration of 
August 2, 1945, the General Assembly resolution of February IS, 1946, 
and the Declaration of France, the United Kingdom and the United 
States of March 4, 1946.^® Though the Security Council did not adopt 
a resolution because of failure of the permanent members to agree 
on a text, there was general acceptance of the Council’s right to act, 
and later the General Assembly adopted a resolution containing spe- 
cific recommendations.®® 

During the preliminary discussion by the Security Council of the 
Czechoslovak case, the position was taken by the Soviet representative 
that a change in government is a matter exclusively within the do- 
mestic jurisdiction of a state.®^ The United States representative ar- 
gued that the conclusion was justified only if it was established 
(1) that the Government of Czechoslovakia had not been changed 
with the assistance, direct or indirect, of a foreign power, and (2) that 
no threat of the use of force or other pressure or interference has been 
directed against the political independence of Czechoslovakia by a 
foreign power.®^ 

UN, Security Council, Journal . . . , No. 28, p. 555-7 and No. 29, p. 565-77. 

See UN, Security Council, The 'Report of the Suh-Committee on the Spanish 
Question . . . , Doc. S/75 and Journal . . . , No. 37, p. 723-31. 

UN, General Assembly, ResoluUcfns Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p* 63-4. 

UN, Security Council, Official Records, Third Year, No. 56, p. 2-21. 

^Ihid., p. 25-33. 
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In the consideration of applications for membersliip under Article 4, 
particularly by the Security Council, attention has been given to the 
governmental systems of applicant states. Decisions taken have clearly 
been influenced by such considerations.®-® 

The question of domestic jurisdiction in relation to matters of do- 
mestic government and administration was raised several times in the 
course of United Nations consideration of the Greek question. The 
Committee of Investigation, set up by the Seciuity Council to report 
on conditions along Greece's northern frontier, while it did not accept 
the Soviet contention that the Greek regime in power was the primary 
cause of the disturbed conditions, nevertheless concluded that the in- 
ternal domestic situation in Greece could not be ignored as a contrib- 
uting factor.®® 

The domestic jurisdiction principle has been invoked on several oc- 
casions to protect the jurisdiction of colonial powers over non-self- 
goveming territories. VWien the question of the power of the General 
Assembly to consider matters relating to non-self-goveming territories 
under Chapter XI was before the General Assembly for discussion 
during the second part of its first session, it was argued that no system 
of implementation of the principles of Chapter XI was provided for 
in the Charter because none was intended, and that implementation 
by the General Assembly through the creation of an ad hoc commit- 
tee to examine information received under Article 73(e) would be a 
violation of domestic jurisdiction.®^ In spite of this opposition, the 
General Assembly adopted a resolution establishing such a commit- 
tee.®® This committee later rejected as violations of Article 2(7) Soviet 
proposals calling for information on inimigration pohcies, participation 
by native populations in local government, receipt of petitions by the 
organs of Ae United Nations and periodic missions to fiiese territories. 
Upon its recommendation, however, the General Assembly did agree 
that the Voluntary” transmission of political information was to be 
encouraged.®® 

The question of the extent to which Article 2(7) permits organs of 
the United Nations to enter into direct contact wiA the peoples of 
non-self-goveming territories has come up in connection wi& pro- 
posals before United Nations organs. A resolution introduced by the 

See comment on Article 4, infra, p. 126. 

«®UN, Doc. S/360, p. 181. 

«4UN, Doc. A/C.4/Sub. 2/19. 

®®UN, General Assembly, Resolutions Adopted . . . During the Second Fart 
of its First Session . . . , Doc. A/64/Add.l, p. 124-6. 

UN, General Assembly, Official Records of the Second Session . . . , Reso^ 
lutions . . . , Doc. A/519, p. 56. 
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Philippine delegation during the first session (second part) of the Gen- 
eral Assembly provided for the calling of a conference of representa- 
tives of non-self-goveming territories by the Economic and Social 
Council. This resolution was opposed, even in a modified form which 
associated the administering authorities in the calling of the confer- 
ence, on the ground that it constituted a violation of Article 2(7).®^ 
The resolution finally adopted recommended the calling of such con- 
ferences by Members having colonial responsibilities.®® A similar ques- 
tion arose when membership of non-self-goveming territories in the 
Economic Commission for Asia and the Far East (ECAFE) was being 
considered. Although the proposal that non-self-goveming territories 
have associate membership was generally acceptable, the colonial 
powers strongly and successfully opposed a Soviet proposal that ap- 
plications for membership be received directly by the Commission 
without requirement of action by the administering powers,®^ 

In the Indonesian case, the question arose as to whether Article 2(7) 
prevented Security Council action in a situation where the relations 
of the Netherlands and the people of Indonesia were in the process 
of being established on a new basis follovmg the period of Japanese 
occupation. When the Indonesian question was first brought before 
the Security Council in Febmary 1946, the presence of British troops 
was under consideration, and while the Netherlands Government did 
not object to Council consideration of this question, it did make it 
clear that it considered the question of the relation of Indonesia to 
the Netherlands to be a domestic matter. In July 1947, the situation 
resulting from the outbreak of hostilities between Netherlands and 
Indonesian forces was brought before the Council by Australia and 
India. This time the Netherlands representative strongly contested the 
right of the Council to act on the grounds that the relation of Indo- 
nesia to the Netherlands was a matter essentially 'within the domestic 
jurisdiction of the Netherlands, and that the military action being 
taken was of no concern to the Council since it was in the nature of 
domestic police action, and that no threat to or violation of interna- 
tional peace and security existed/® The Netherlands representative con- 
tended that the Cheribon and Linggadjati Agreements between the 

®^See UN, Doc. A/C,4/74 and General Assembly, Official Records of the 
Second Part of the First Session . . . , Plenary Meetings . . . , p. 1327-57. 

®®UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 126. 

«»See UN, Doc. A/P.V./103; Doc. E/CN.11/S.R. 17; and Doc. E/CN.11/S.R. 
23 

™ UN, Security Council, Official Records, Second Year, No. 67, p. 1619-20, 
1639-48. 
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Netherlands and the Indonesian Republic were not to be regarded as 
agreements between two sovereign states and that by concluding them 
the Netherlands Government had not given recognition to the Indo- 
nesian Republic. Other members of the Council, however, took the 
view that the Indonesian Republic had been given de facto recogni- 
tion by a number of states, including the Netherlands, and that a 
breach of the peace under Article 39 did exist/^ The question of juris- 
diction was never explicitly decided by the Council, though the action 
subsequently taken could only have been justified on the assumption 
that competence to act existed- Nor was it made clear whether the 
action of the Council was based on the exception to the domestic 
jurisdiction principle or on the view that the matter was not essen- 
tially within the domestic jurisdiction of the Netherlands.^^ 

Article 2(7) has also been invoked in connection with the considera- 
tion by organs of the United Nations of questions of human rights. 
When the General Assembly was asked to consider during the second 
part of its first session the question of the treatment of Indians in 
South Africa, its competence was supported on the grounds that the 
Union of South Africa was bound by bilateral agreements with India 
and by the provisions of Articles 1(2) and (3), 55(c) and 56 to refrain 
from the discriminatory treatment in question and that the continua- 
tion of the situation threatened friendly relations between states."^® 
On the other hand, the competence of the General Assembly to take 
action was denied on the ground that the matter was essentially within 
the domestic jurisdiction of the Union of South Africa, it being argued 
that there were no bilateral agreements applicable and that the provi- 
sions of the Charter did not by themselves create any obligation to 
respect particular individual liberties."^^ The question of competence 
was never explicitly decided but the resolution finally adopted by the 
General Assembly on the question of substance by implication upheld 
its authority to act. The General Assembly appeared to decide that 
a matter relating to the treatment of nationals was not essentially 
within the domestic jurisdiction of a state if it impairs friendly rela- 
tions between states and if there is question of the violation of inter- 
national obligations,^® When the matter was again considered during 

p. 1620-30. 

^2 For summary of action taken by the Security Council, see International 
Organization, 11(1948), p. 80-5, 297-9, 500-2. 

See UN, General Assembly, Official Records of the Second Part of the First 
Session . , . , Joint Committee of the First and Sixth Committees and {bid.. 
Plenary Meetings . . . , p. 1006-61. 

'^^Ihid. 

For text of resolution, see UN, General Assembly, Resolutions Adopted . . . 
During the Second Part of its First Session . . Doc. A/64/Add.l, p. 69. 
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its second session, the General Assembly failed to reafBrm its earlier 
action. 

The domestic jurisdiction principle has also been invoked in con- 
nection with the drafting of an international bill of rights. A Work- 
ing Group on Implementation of the Commission on Human Rights 
proposed an international court with power to give final and binding 
decisions on questions invohdng the alleged violation of human rights 
as defined in the proposed bill, to be aided by a standing committee 
of five persons who 'would receive petitions, collect information and 
submit recommendations."® The recommendation was wholly unac- 
ceptable to the Soviet Union because it constituted interference in 
the domestic affairs of states. The argument was advanced that human 
rights, involving the relations of nationals to their governments, cannot 
be made the subject of international enforcement action unless viola- 
tion of them results in a threat to or breach of the peace."^^ 

In view of the fears expressed at the San Francisco Conference, it is 
interestmg that little attention has been given to the domestic jurisdic- 
tion principle in connection with the consideration of economic and 
social matters. The view has been expressed, and not seriously chal- 
lenged, that the organs of the United Nations can survey the economic 
development of particular states and make proposals thereon only 
upon the request of the states concerned.'^ In connection with a reso- 
lution on stateless persons which the Economic and Social Council 
adopted in March 1948,^® the Soviet representative argued that "no 
resolution regarding stateless persons is legal without the approval in 
each single case of the government of the country of origin of the 
so-called stateless person.”®® 

When the question of international control of atomic energy was 
under consideration by the Atomic Energy Commission and by the 
Security Council, the Soviet representative argued that 

the proposal to grant to an international control organ the right to possess 
establishments for the production of atomic energy, and unlimited power to 
cany out other important functions connected with the ownership and man- 
agement of the establishments and with the disposition of their production, 
would lead to interference by the central organ in the internal affairs and the 
internal life of States and eventually would lead to arbitrary action by the 
control organ in the solution of such problems as fall completely within the 
domestic jurisdiction of a State.®^ 

UN, Doc. E/CN.4/53. UN, Doc. E/CN.4/S.R. 7. 

UN, Doc. E/CN.l/S.R. 3 and Doc. E/CN.l/S.R. 28. 

^®UN, Economic and Social Council, Resolutions Adopted . . . puring Its 
Sixth Session . . . , Doc. ’Ef'!'!'!, p. 18. 

80 UN, Doc. E/S.R. 159. 

8^ UN, Security Council, Officicil Records, Second Year, No. 22, p. 452. 
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The United States’ answer to this objection was that the proposed con- 
trol system would rest on a treaty basis and that consequently, to the 
extent provided. Members of the United Nations would agree not to 
regard these matters as being within their domestic jurisdiction. 

General Conclusions. The Charter text, the discussions at San Fran- 
cisco, and the practice of the United Nations to date do not give any 
very satisfactory indication of the exact meaning of Article 2(7) or 
the role it is going to play in the development of the Charter system. 
While on the one hand it has on a number of occasions been invoked 
in support of a restrictive interpretation of the Charter and the func- 
tions and activities of the United Nations, it has not thus far proved 
to be as serious a limitation upon the actual work of the United Na- 
tions as was feared by some in the beginning. No doubt this has to a 
large degree been due to the fact that certain of the organs of the 
United Nations, the General Assembly and the Economic and Social 
Council in particular, whose competence has been questioned under 
this paragraph, have been able to take their decisions by two-thirds or 
majority vote without the possibility of veto by an interested member. 
Security Council voting procedure, however, allows an interested 
permanent member to prevent action from being taken on the ground 
that Article 2(7) would be violated.®^^ 

The practice of the United Nations makes it clear, as indeed does 
the phraseology of Article 2(7), that the word ‘mtervention’ as used 
in the paragraph is not to be given a narrow technical interpretation. 
While discussion does not amount to intervention, the creation of -a 
commission of inquiry, the making of a recommendation of a proce- 
dural or substantive nature, or the taking of a binding decision consti- 
tutes intervention under the terms of this paragraph. To limit inter- 
vention to coercive measures would have the result of largely limiting 
the application of the paragraph to the field of the exception which 
obviously could not have been intended. 

While the word “intervention ’ has been broadly interpreted, the 
phrase “matters essentially within the domestic jurisdiction of any 
state” has been restrictively interpreted in the practice of the United 
Nations. The use of “essentially” in place of “solely” has proved to be 
of no special significance. The rule of international law that a matter 
ceases to be within the domestic jurisdiction of a state if its substance 
is controlled by the provisions of international law, including interna- 
tional agreements, has been accepted.®^ In a sense it could be argued 
that this is the only valid test However, the organs of the United Na- 

See comment on Article 27, infra, p. 213. 

See advisory opinion of the P.C.I.J. in the case of the Nationality Decrees in 
Tunis and Morocco, P.C.I.J., Publications, Series B, No, 4. 
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tions have not been satisfied with an exclusively legalistic approach. 
They have quite clearly been concerned with the attainment of the 
major objectives and purposes of the United Nations and have shown 
an unwillingness to accept any interpretation of Article 2(7) which 
would prevent action from being taken in a situation deemed to be 
of international concern in terms of these purposes. 

However, in evaluating the significance of the paragraph one must 
look beyond the acts and decisions of the organs of the United Na- 
tions. This paragraph, inserted to safeguard the domestic jurisdiction 
of states, has no doubt had its effect on national policies and acts. As 
an international organization dependent for its achievements on the 
wiQingness of its Members to cooperate effectively, the United Na- 
tions can obviously suffer if its Members in their policies and acts 
emphasize too greatly their exclusive rights and interests. 
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MEMBERSHIP 
Article 3 

The original Members of the United Nations shall be the states 
which, having participated in the United Nations Conference on In- 
ternational Organization at San Francisco, or having previously signed 
the Declaration by United Nations of January 1, 1942, sign the present 
Charter and ratify it in accordance with Article 110. 

Universal vs. Limited Membership. The question of membership is 
of fundamental importance for an international organization of the 
kind contemplated at San Francisco. The Dumbarton Oaks Proposals 
had simply provided that membership should be open to all peace- 
loving states ^ and that the General Assembly should be empowered, 
upon the recommendation of the Security Council, to admit new mem- 
bers.^ 

Certain delegations at San Francisco, particularly those of the Latin 
American states, were of the opinion that the United Nations should 
be completely universal from the beginning. However, the prevailing 
view was that it would be unwise to take in all states irrespective of 
their political systems and conduct during the War. The majority of 
states represented at San Francisco felt that it was necessary to de- 
mand certain guarantees from the states that were admitted. On the 
other hand there seemed to be a general agreement to the effect that 
the United Nations should eventually include all states. 

This question of universal vs. limited membership is the permanent 
dilemma of an international organization. A closed organization can 
be strong and efficient but it may easily invite counter alliances and 
become wrecked on the shoals of power politics. On the other side, 
one may be forced to sacrifice so much in order to obtain a universal 
membership.— or a close approach to it — that the organization be- 
comes loose and ineflScient. 

Classes of Membership, The Charter divides Members into two 
classes, original Members and elected Members. This distinction, 
however, is of a purely formal nature and does not in any way imply 

^ Chapter HI, infra, p, 573. 

^ For provisions of League Covenant, see Article 1, infra, p. 555. 
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that there is to be any dijfference in status between these two classes 
of Members. 

Original Members. The original Members of the United Nations 
were the states which, having participated in the San Francisco Con- 
ference or having been parties to the Declaration by United Nations 
of January 1, 1942, signed the Charter and ratified it in accordance 
witih the provisions of Article 110. 

The following states were original signatories of the Declaration 


by United Nations of January 1, 1942: 

United States of America 

Guatemala 

United Kingdom of Great Britain and 

Haiti 

Northern Ireland 

Honduras 

Union of Soviet Socialist Republics 

India 

China 

Luxembourg 

Australia 

Netherlands 

Belgium 

New Zealand 

Canada 

Nicaragua 

Costa Rica 

Norway 

Cuba 

Panama 

Czechoslovakia 

Poland 

Dominican Republic 

South Africa 

El Salvador 

Yugoslavia 

Greece 



The following states subsequently adhered to the Declaration: 


Mexico 

June 5, 1942 

Peru 

Feb. 11, 1945 

Philippines 

June 10, 1942 

Chile 

Feb. 12, 1945 

Ethiopia 

July 28, 1942 

Paraguay 

Feb. 12, 1945 

Iraq 

Jan. 16, 1943 

Venezuela 

Feb. 16, 1945 

Brazil 

Feb. 8, 1943 

Uruguay 

Feb. 23, 1945 

Bolivia 

Apr. 27, 1943 

Turkey 

Feb. 24, 1945 

Iran 

Sept. 10, 1943 

Egypt 

Feb. 27. 1945 

Colombia 

Dec. 22, 1943 

Saudi Arabia 

Mar. 1, 1945 

Liberia 

Feb. 26, 1944 

Syria 

Mar. 1, 1945 

France 

Dec. 26, 1944 

Lebanon 

Mar. 1, 1945 

Ecuador 

Feb. 7, 1945 




The following states participated in the United Nations Conference 
on International Organization, either from the beginning or following 
admission by vote of the Conference: 


Argentina 

Australia 

Belgium 

Bolivia 

Brazil 


Byelorussian Soviet Socialist Republic 

Canada 

Chile 

China 

Cobmbia 
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Costa Rica 

Mexico 

Cuba 

Netherlands 

Czechoslovakia 

New Zealand 

Denmark 

Nicaragua 

Dominican Republic 

Norway 

Ecuador 

Panama 

Egypt 

Paraguay 

El Salvador 

Peru 

Ethiopia 

Philippine Commonwealth 

France 

Saudi Arabia 

Greece 

Syria 

Guatemala 

Turkey 

Haiti 

Ukrainian Soviet Socialist Republic 

Honduras 

Union of South Africa 

India 

Union of Soviet Socialist Republics 

Iran 

United Kingdom 

Iraq 

United States of America 

Lebanon 

Uruguay 

Liberia 

Venezuela 

Luxemboutg 

Yugoslavia 


The only signatory of the Declaration by United Nations that did 
not participate in the Conference was Poland, which did not at the 
time of the Conference have a government recognized by all the 
Sponsoring Governments. The so-called "Lublin Government’" had 
been recognized by the Soviet Union on January 5, 1945. After agree- 
ment had been reached permitting recognition of a properly constituted 
Polish Government by the Governments of the United Kingdom and 
the United States, the Pohsh representative signed the Charter on 
October 15, 1945.® 

Meaning of "States'^ A special question that requires consideration 
is the meaning of the word “states” as used in this Article. If the word 
is taken in its strict legal sense, as used in international law, it would 
exclude certain political bodies that participated in the Conference 
with full expectation of becoming Members of the Organization. It 
is very diflScult to draw a firm line of distinction between "states”, on 
the one hand, and colonies, protectorates, etc., on the other. The 
League of Nations Covenant in the second paragraph of Article 1 
used the expression "any fully selE-goveming state, dominion or col- 
ony.” The Charter of the United Nations uses the word "state” or 
"states” 

It is quite clear in view of the attendant circumstances that the word 
"state” is not to be understood in its usual legal sense. The participa- 
tion of two constituent republics of the Soviet Union in the Confer- 

^ Department of State, Bulletin, Xni, p. 627. 
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eilde indicates tibat parts of a union, highly centralized in fact, may 
be independent members of the United Nations. The inclusion of 
India, the Philippine Commonwealth, Lebanon and Syria further in- 
dicated that a “state”, in the sense in which the word is used in the 
Charter, need not at the time be in possession of full and generally 
recognized independence.^ 


Article 4 

1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and will- 
ing to carry out these obligations. 

Conditions of Elective Membership, In addition to providing that 
certain states shall be original Members, the Charter provides that 
other states may under defined conditions be subsequently admitted 
to membership. In this respect the Charter follows the Covenant of 
the League. Article 1, paragraph 2, of the Covenant provided that 

any fully self-governing State, Dominion or Colony not named in the Annex 
may become a Member of the. League if its admission is agreed to by two- 
thirds of the Assembly, provided that it shall give effective guaranties of 
its sincere intention to observe its international obligations, and shall accept 
such regulations as may be prescribed by the League in regard to its mili- 
tary, naval and air forces and armaments.® 

The Charter adopts the basic ideas of the Covenant in so far as it 
provides for the admission of new Members by election and prescribes 
conditions to be satisfied by applicants for membership. In the de- 
tailed application of these ideas, the Charter departs quite widely 
from the Covenant. The net effect is that admission to the United 
Nations is made more difficult than admission to the League. 

The idea that the general international organization to be estab- 
lished as a successor to the League should be limited to ^‘peace-loving 
states” first found expression in the Moscow Four-Power Declaration 
,of October 30, 1943.® It was accepted at Dumbarton Oaks and incor- 
porated into the Dumbarton Oaks Proposals.^ At San Francisco, how- 

^ India became a self-governing dominion within the British Commonwealth of 
Nations on August 15, 1947. President Truman proclaimed the independence of 
the Philippine Commonwealth on July 4, 1946. At the time of the San Francisco 
Conference, the French Government took the view that its responsibilities -under 
Article 22 of the League Covenant were not yet terminated in Lebanon and Syria. 

® On League membership, see Hudson, Manley O., "Membership in the League 
of Nations,” American Journal of International Lain, XVIII, p. 436^8. 

® See infra, p. 571. 

^ Chapter HI, infra, p. 573. 
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ever, it was the generally accepted view that the Dumbarton Oaks 
text was inadequate. In particular, it was believed ‘‘that adherence to 
the principles of the Charter and complete acceptance of the obliga- 
tions arising therefrom were essential conditions to participation by 
States in the Organization.” ® There was, however, some disagreement 
as to the extent to which specific conditions relating to matters to be 
taken into consideration should be included in the Charter. The 
conclusions of Committee 1/2 were thus expressed in the report of 
the Rapporteur: 

. . . The Committee did not feel it should recommend the enumeration of 
the elements which were to be taken into consideration. It considered the 
difficulties which would arise in evaluating the political institutions of States 
and feared that the mention in the Charter of a study of such a nature would 
be a breach of the principle of non-intervention, or if preferred, of non- 
interference. This does not imply, however, that in passing upon the ad- 
mission of a new Member, considerations of all kinds cannot be brought into 
account.® 

It would thus appear from the San Francisco discussions that while 
the intention was to establish definite qualifications for new Members 
which would guide the Security Council and the General Assembly 
in the exercise of their functions under paragraph 2, it was equally 
the intention of the delegates to leave a considerable amount of discre- 
tion to the Security Council and the General Assembly in determining 
in concrete cases the factors that should be taken into account and 
the relative weight to be given to them in applying the tests laid 
down in this paragraph. 

As to the conditions to be fulfilled, the paragraph leaves little ques- 
tion. In the words of the International Court of Justice, 

The requisite conditions are "five in number: to be admitted to membership 
in the United Nations, an applicant must (1) be a State; (2) be peace- 
loving; (3) accept the obligations of the Charter; (4) be able to carry out 
these obligations; and (5) be willing to do so.^® 

Practice with Respect to Admission of New Members. The interpre- 
tation and application of this paragraph began at San Francisco. The 
Conference adopted an interpretative commentary submitted by the 
Delegation of Mexico which read as follows: 

It is the understanding of the Delegation of Mexico that paragraph 2 of 
Chapter III cannot be applied to the states whose regimes have been estab- 

® UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter III ( Mem- 
bership), Doc. 1178, 1/2/76(2), p. 3 {Documents, VII, p. 326). 

® Ibid. 

Advisory opinion of May 28th, 1948, Reports of Judgments, Advisory 

Opinions and Orders, 1948, p. 62. 
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lished with the help of military forces belonging to the countries which have 
waged war against the United Nations, as long as those regimes are in 
power.^ 

This statement, directed particularly against the Franco Government 
in Spain, was reaflBrmed in the Potsdam Declaration of August 2, 
1945 in the following words: 

The three governments feel bound, however, to make it clear that they 
for their part would not favor any application for membership put forward 
by the present Spanish Government, which, having been founded with the 
support of the Axis powers, does not, in view of its origins, its nature, its 
record and its close association with the aggressor states, possess the qualifi- 
cations necessary to justify such membership.^ 

These two statements were endorsed in the General Assembly resolu- 
tion of February 9, 1946.^® 

The three Governments represented at the Potsdam Conference 
agreed that the conclusion of peace treaties with recognized demo- 
cratic governments in Italy, Bulgaria, Finland, Hungary and Rumania 
would enable them to support applications from these states for mem- 
bership in the United Nations. Ttey also agreed to “support applica- 
tions for membership from those states which have remained neutral 
during the war and which fulfill the qualifications set out” in Article 4 
of the Charter/^ Thus these three Governments accepted the principle 
that active participation in the war against the Axis Powers was not 
a necessary condition to being a “peace-loving nation.” 

Up to July 1948, the Security Council considered 18 applications 
for admission to membership, of which 7 were acted upon favorably 
and were subsequently approved by the General Assembly. The 
seven states thus admitted to membership were Afghanistan, Iceland, 
Siam and Sweden (admitted by the General Assembly during the sec- 
ond part of its first session in 1946); Pakistan and Yemen (admitted 
by the General Assembly during its second session in 1947); and Burma 
(admitted by the General Assembly during its second special session 
in 1948). Of the 7 states admitted, one was a recently formed dominion 
within the British Commonwealth of Nations, one had recently gained 
its independence by separation from the Commonwealth, S had been 
neutral during the war, and two had been occupied by belligerent 
military forces, one by United Nations and one by Axis (Japanese) 

^^UNCIO, Verbatim Minutes of the Ninth Plenary Session, June 25, 1945, 
Doc. 1210, P/20, p. 4r-5 (Documents, I, p. 615-6). 

Department of State, Bulletin, XIII, p. 159-60. 

UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . . . , Doc. A/64, p. 39. 

Department of State, Bulletin, XIII, p. 159—60. 
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forces. The admission of Siam (under Japanese control during the 
war) was delayed by French opposition in the Security Council until 
the territorial conflict resulting from Siamese aggression against French 
Indo-China was settled by agreement.^® 

Of the 11 applicants whose applications were not favorably acted 
upon by the Security Council, five (Bulgaria, Finland, Hungary, Italy 
and Rumania) were at war with one or more of the United Nations. 
Two (Albania and Austria) were under effective Axis control during 
aU or part of the war. Two (Ireland and Portugal) were neutral dur- 
ing the war. One (Transjordan) had been a mandated territory and 
one (Mongolian People’s Republic) a protectorate. In connection 
with ie consideration of the applications in the Security Council, vari- 
ous reasons were advanced for opposing them, not all explicitly 
related to the Charter provisions.^® 

The Soviet representative initially opposed the applications of Ire- 
land, Portugal and Transjordan on the ground that his government 
had no diplomatic relations with these countries. In subsequent discus- 
sion, he argued that this lack of diplomatic relations had special sig- 
nificance in view of the importance of the role of the Soviet Union in 
winning the war against Fascist aggression. He furthermore contended 
that Ireland did not help the Alhes in the war and had actually ex- 
pressed sympathy with the Axis Powers and Franco Spain; that Por- 
tugal aided the Axis Powers and had special ties with Franco Spain; 
and that there were questions regarding the independent status of 
Transjordan that needed clarification.^® 

The Albanian application was opposed or not actively supported by 
all but two members of the Security Council. The reasons given in- 
cluded the following: ( 1 ) failure of the Albanian Government to re- 
aflSrm pre-1939 bilateral treaties; (2) conduct of the Albanian Govern- 
ment in connection with tlie Corfu Channel incident, particularly its 
failure to accept a resolution supported by seven members of the Se- 
curity Council and (as of the time) to refer the matter to the Court; 
and (3) the conduct of the Albanian Government in the Greek case, 
as evidenced by the findings of the majority of the Security CounciPs 

^®UN, Security Council, Official Records, First Year: Second Series, Suppl. 
No. 4, p. 76. 

^^For a summary of arguments advanced in the Committee on Admission of 
New Members of the Security Council, see UN, Security’ Council, Official Records, 
First Year: Second Series, Suppl. No. 4 and Official Records, Second Year, Special 
Suppl. No. 3. Subsequent references will be to the latter, since positions earlier 
taken were consistently maintained. 

^’'UN, Security Council, Official Records, Second Year, Special Suppl. No. 3, 
p. 15. 



MEMBERSfflP 


129 

Commission of Investigation and the failure of the Albanian Govern- 
ment to cooperate with the Council s Subsidiary Group,'^ On the other 
hand, the Soviet representative supported the Albanian application on 
the basis of the war record of the Albanian people. 

The application of the Mongolian People s Republic was supported 
by the Soviet Union and Poland on the basis of Mongolia’s part in 
combatting Japanese aggression. Other members of the Security 
Council opposed the application or were unw illin g to support it be- 
cause of alleged Mongolian military aggression (Chinas claim), or 
lack of adequate information as to whether Mongolia controlled its 
foreign relations and in other respects satisfied the requirements of 
Article 4.^^ 

With respect to applications received from ex-enemy states, the 
initial position of the Soviet Union was that consideration of them 
should be postponed until the treaties of peace had entered into force. 
It was argued that the terms of the treaty preambles and Chapter IX 
of the Postdam Declaration made it clear that the powers concerned 
would support the application of these states only after the treaties 
of peace had entered into force.^ For the most part the members of 
the Security Coxmcil did not believe this consideration decisive. A 
number of members, including the United States and the United 
Kingdom, opposed, or at least were not prepared to support, the ap- 
plications of Bulgaria, Hungary and Rumania because of alleged fla- 
grant violations of human rights in clear disregard of international 
agreements. In addition, attention was called to the finding of the 
Council Commission of Investigation that Bulgaria had given aid to the 
guerrillas operating in northern Greece. These same members sup- 
ported the application of Italy on the grounds that Italy had become a 
co-belligerent in the war against Germany, that Allied military occupa- 
tion had ceased, that a democratic government had been set up and was 
functioning, and that the peace treaty had been ratified by aU the 
Great Powers except the Soviet Union.^® 

With respect to the Austrian application the position of the Soviet 
Union was similar to that regarding the former enemy states. Particu- 
lar attention was called to the agreed-on preamble to the Austrian 
Treaty.^ The United States took the position that by the Moscow 
Declaration on Austria of October 30, 1943, the five signatory govern- 
ments agreed to treat Austria as a liberated cotmtry and not as an en- 
emy state, and that the Control Agreement of June 28, 1946 permitted 
the Austrian Government to conduct international relations and exer- 

25 2hid.,p.22-3. 
^Ibid.,p. 19. 


2oiM.,p.4-8, 35-6. 
21 Bid., p. 8-13. 
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cise other attributes of statehood.^® The United Kingdom took the posi- 
tion that the application was premature since the end of military occu- 
pation was not yet in sight 

Following ratification of the peace treaties by the Soviet Union on 
August 29, 1947 and their consequent entrance into force, the Security 
Council reconsidered the applications of Hunga^, Italy, Rumania 
and Bulgaria, and considered for the first time an application from 
Finland. The Polish representative introduced a resolution by which 
the Security Council would recommend the admission of all five states. 
When the question of approving one application only was raised, the 
Soviet representative stated that he was willing to agree ^To the admis- 
sion of Italy to the United Nations, but only on condition that all the 
other countries which are in the same position — namely, Bulgaria, 
Rumania, Hungary and Finland — are admitted as welL’^^® The 
Council finally decided to hold a separate and final vote on each 
applicant. No application received the support necessary to a favor- 
able recommendation. Three failed to receive the necessary majority 
and two failed to recei\% the required support from the permanent 
members. 

Repeated deadlocks in the Security Council resulting in the failure 
of that organ to make recommendations to the General Assembly led 
to extended discussion of the question of admissions by the General 
Assembly during its first and second sessions. Interpretations given 
by members of the Security Council to the provisions of Article 4(1) 
were severely criticised. During the second part of its first session, 
the General Assembly adopted a resolution recommending that the 
Security Council reexamine applications for membership not favorably 
acted upon "‘on their respective merits as measured by tihe yardstick of 
the Charter, in accordance with Article 4.” During its second session 
the General Assembly adopted resolutions declaring Ireland, Portugal, 
Transjordan, Austria, Italy and Finland to be qudified for member- 
ship by the standards prescribed in Article 4 and requesting the Se- 
curity Council to consider these applications in the light of these 
determinations.^® The members of the Security Council maintained 
their initial positions. 

Furthermore the General Assembly, during its second session, 
prompted by alleged failure of certain members of the Security Coun- 

49-^0. 

UN, Security Council, Official Records, Second Year, No. 91 (Doc. S/P.V. 
204). 

^’’UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/ Add. 1, p. 61. 

UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions ...» Doc. A/519, p. 19-21. 



MEMBERSHIP 


131 


cil to base their decisions on the provisions of the Charter, adopted 
a resolution requesting the International Court of Justice to give an 
advisory opinion on the following question: 

Is a Member of the United Nations which is called upon, in \drtue of 
Article 4 of the Charter, to pronounce itself by its vote, either in the Security 
(Council or in the General Assembly, on the admission of a State to member- 
ship in the United Nations, juridically entitled to make its consent to the 
admission dependent on conditions not expressly provided by paragraph 1 
of the said Article? In particular, can such a Member, while it recognizes 
the conditions set forth in that provision to be fulfilled by the State con- 
cerned, subject its aflSrmative vote to the additional condition that other 
States be admitted to membership in the United Nations together with that 
State? 

In its opinion, given on May 28, 1948, the naajority (9 judges) of the 
Court reached the conclusion that a Member of the United Nations 
caUed upon to pronounce itself on the admission of a state to member- 
ship ‘‘is not juridically entitled to make its consent to the admission 
dependent on conditions not expressly provided by paragraph 1 of the 
said Article ” and that in particular a Member cannot “subject its 
aflBrmative vote to the additional condition that other States be admit- 
ted to membership in the United Nations together with that state.”®® 
The dissenting judges in general took the position that a state may 
in making determinations under this Article be guided by political 
considerations, and that so long as it is acting in good faith in accord- 
ance with the Purposes and Principles of the Organization, its deter- 
minations cannot be questioned. 

Conclusions. While Article 4(1) defines the conditions of admission 
to membership in the United Nations, the fact that admission is a 
function of the Security Council and the General Assembly inevitably 
restJts in the determination of the meaning of these conditions in spe- 
cific cases by these two organs, and more particularly, by the states 
members thereof. In fact, so far as the Security Council is concerned, 
a single permanent member can prevent a decision from being made. 
Consequently, though it may be argued, as did the majority of the 
Court in the advisory opinion above referred to, that Members of the 
United Nations in their capacity as members of the Security Council 
and General Assembly are restricted to basing their judgments on the 
criteria set forth in this paragraph, there is no such limitation, as the 
dissenting judges pointed out, on the considerations that may be taken 
into account and Ae evaluation of them in determining whether these 

p. 19. 

I.C.J., Reports of Judgments, Advisory Opinions and Orders, 1948, p. 65. 
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conditions have been fulfilled. It hardly seems necessary to empha- 
size that certain of the criteria used permit the exercise of consider- 
able discretion in this regard. 

The requirement that an applicant be a state would appear, at first 
glance, to be capable of interpretation by accepted legal criteria. 
However, as we have seen, the use of the word ^‘state” in the Charter 
to include all Members raises some doubts as to its exact meaning 
and opens the way for judgments based on political considerations. 
One cannot imagine a more subjective standard than ^peace-loving’". 
The decision whether or not a state is "peace-loving” is bound to be a 
political one, based on preconceptions regarding the motivation of 
governments and the influence of various factors and forces on politi- 
cal attitudes. Obviously no interpretation which would limit the des- 
ignation to those states which were at war with one or more of the 
Axis Powers was intended. Yet it is clear that in the judgment of 
some governments the attitude and conduct of states during the last 
war is an important consideration, and any evaluation of these be- 
comes highly political. Other evidences of a non-peace-loving char- 
acter which have been used are failure to maintain diplomatic rela- 
tions, alleged acts of aggression, alleged failure to cooperate in the 
peaceful settlement of disputes, and in the case of former enemy 
states, the absence of peace treaties. 

The acceptance of the obligations contained in the Charter is an 
objective fact which should create no difficulty. The requirement has 
been interpreted to mean that a state which desires to maintain a 
permanent neutral status, such as Switzerland, cannot become a Mem- 
ber because it woxild be unwilling to accept all the obligations of 
membership.®^ The added requirement that a state must be "able and 
wilhng” to carry out these obligations requires a determination that 
is bound to be largely political. Considerations that have thus far 
been taken into account in making this determination are presence of 
foreign troops vdthin territory, extent of control over foreign rela- 
tions, acceptance of international obligations, and ability and willing- 
ness to carry out international obligations in general. 

Whether Members of die United Nations as members of the Gen- 
eral Assembly or Security Council can set additional conditions to 
admission, as was done by the Soviet Union in the case of Italy, is 
bound to be a highly academic question. Assuming that the opinion 

See supra, p. 124. 

^^See UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter III 
(Membership), Doc. 1178, 1/2/76(2), p. 4 (Documents, VII, p. 327) and Report 
of Rapporteur of Committee 1 to Commission I, Doc. 944, 1/1/34^), p, 14 
(Documents, VI, p. 459), See also, comment on Article 2(5), supra, p. 107. 
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of the Court that such additional conditions cannot be set is accepted, 
it still remains possible for Members to achieve the same results in the 
application of the accepted criteria. The only limitation upon Mem- 
bers in determining considerations to be taken into account in apply- 
ing these criteria and the weight to be given to these considerations 
is good faith. 

2, The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon 
the recommendation of the Security Council. 

Comparison with League Provisions. The Covenant of the League 
provided that new members should be admitted by vote of ‘‘two- 
thirds of the Assembly." This was interpreted in practice to mean 
two-thirds of the members present and voting. No action by the 
Council was required. The Charter contains an additional require- 
ment, that admission be recommended by the Security Council. 
Fiuthermore, a decision to recommend is regarded as a substantive 
decision, requiring a majority of seven, including the permanent mem- 
bers. Consequently, a permanent member of the Security Coimcil can 
prevent favorable action on an application, as has happened in a 
number of cases. This was not possible under the Covenant. 

Procedure of Admission. The details of the procedure of admission 
are determined by the rules of procedure of the Security Council and 
the General Assembly. These have been modified in the light of 
practice and on the basis of consultations between the two organs. 

Any state desiring to become a Member of the United Nations is 
required to submit an application to the Secretary-General. The rules 
of procedure of the Security Council and the General Assembly initially 
required that the application be accompanied by a declaration of 
readiness to accept the obligations of the Charter.^® In 1947 these 
rules were amended to require that the application “contain a declara- 
tion, made in a formal instrument, that it (the applicant) accepts the 
obligations contained in the Charter." This was made necessary by 
the decision to dispense with the deposit of an instrument of adher- 
ence following final General Assembly action. 

The Secretary-General is required immediately to place the applica- 
tion ‘T^efore the representatives on the Security Council." Unless the 
Security Council decides otherwise, the application is referred by tibe 
President to the Councirs Committee on Ae Admission of New Mem- 
bers on which each member of the Security Council is represented. 

UN, Doc. S/96, Riile 58 and Doc. A/71, Riile 113. 

^ UN, Doc. S/96/Rev. 3, Rule 58 and Doc. A/520, Rule 123. 
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The Cominittee must report its conclusions not less than thirty-five 
days in advance of a regular session of the General Assembly and not 
less than fourteen days in advance of a special session.®® The Secretary- 
General must also send a copy of the application for information to 
the General Assembly, or to the Members of the United Nations if 
the General Assembly is not in session.®® 

The Security Council decides, by affirmative vote of seven members, 
including the permanent members, whether to recommend the apph- 
cant state for membership. When it considered the first batch of ap- 
plicants in 1946, the Security Council acted under Provisional Rules 
of Procedure adopted in June of that year which simply required the 
Council to make its recommendations to the General Assembly in 
time to assure their consideration by that organ. Recommendations 
were to be made not less than twenty-five days in advance of a regular 
session and not less than five days in advance of a special session. 
The Security Council might under special circumstances make a rec- 
ommendation on shorter notice.®^ In practice the Security Council did 
not during its first year send to the General Assembly any information 
or report on applications which were not the subject of favorable rec- 
ommendations. Dissatisfaction vdth the manner m which the Security 
Council performed its functions led to extensive discussion of the ques- 
tion of admission of new members by the General Assembly during 
the second part of its first session and the adoption of a resolution re- 
questing the Security Council to appoint a committee to confer with 
a committee of the General Assembly with a view to preparing rules 
of procedure which would be acceptable to both organs.®® Following 
joint committee consideration of the matter, the Security Council and 
the General Assembly adopted in 1947 certain changes in their Rules. 
The Rules of the Security Coimcil now provide that if the Council rec- 
ommends an applicant for membership, "it shall forward to the Gen- 
eral Assembly the recommendation with a complete record of the dis- 
cussion,"^ and if it does not recommend the applicant for membership 
or postpones consideration of the application, "it shall submit a spe- 
cial report to the General Assembly with a complete record of the 
discussion."*®® 

If the Security Council recommends an applicant for admission, the 
General Assembly considers whether the applicant satisfies the condi- 
tions of Article 4(1) and decides, by a two-thirds majority of the 

UN, Doc. S/96/Rev. S, Rtile 59. 

^ UN, Doc. A/520, Rule 124. 

UN, Doc. 8/96, Rule 60. 

UN, General Assembly, Resolutions Adopted . . . During the Second Rarf 
of its First Session . . . , Doc. A/64/Add.l, p. 62, ^ 

«9UN, Doc. S/96/Rev. 3, Rule 60. 
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Members present and voting, whether the applicant shall be admitted 
to membership. If the Security Council does not recommend the ap- 
plicant for membership, or postpones the consideration of the applica- 
tion, the General Assembly may, ‘^after full consideration of the spe- 
cial report of the Security Council, send back the application to the 
Security Council, together with a full record of the discussion in the 
General Assembly, for further consideration and recommendation or 
report.” 

The Secretary-General informs the applicant of the decision of the 
General Assembly. Until the change in Assembly Rules in 1947, ad- 
mission became eflEective on the date when the applicant deposited 
with the Secretary-General an instrument of adherence.'^^ Under the 
amended Rules, admission becomes effective on the date when the 
General Assembly takes its decision on the application."^" 

Roles of the Security Council and the General Assembly. The Char- 
ter states that admission will be effected by decision of the General 
Assembly upon recommendation of the Security Council. This provi- 
sion, contained in the Dumbarton Oaks Proposals, was accepted at 
San Francisco v^thout extensive consideration. In his Report, the 
Rapporteur of Committee II/l explained that in supporting the pro- 
vision ‘"several delegates emphasized that the purpose of the Charter 
is primarily to provide security against a repetition of the present war 
and that, therefore, the Security Council should assume the initial 
responsibility of suggesting new participating states.”^ There is 
nothing to indicate that the delegates did not intend to make a favor- 
able recommendation by the Security Council a necessary condition 
to admission by vote of the General Assembly. 

The Security Council has been severely criticised for the manner in 
which it has exercised its functions under Article 4, especially for its 
failure to make any recommendations with regard to certain appli- 
cants. The belief has grown, particularly but not exclusively among 
the smaller powers, that improper use has been made of the so-called 
“right to veto” enjoyed by permanent members of the Security Council 
widi the result that applications, approved by eight to nine members 
of the Council, have failed becaxise of the opposition of one. This con- 
viction, combined with doubts of long standing regarding the wisdom 
of associating the Security Council with' the General Assembly in the, 
admission process, has resulted in numerous attempts to strengthen the 
role of the General Assembly. 

« UN, Doc. A/520, Rule 125. 

Ibid., Rule 126. 

^ UN, Doc. A/71, Rule 116, 

« UN, Doc. A/520, Rule 127. 

«UNCIO, Doc. 666, 11/1/26(1) (a). t>. 1-2 (Documents, Via, p. 451). 
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When the Security Council considered the first batch of applica- 
tions to be submitted, the Australian Government took the position 
that applications should in the first instance be considered by the 
General Assembly. This \iew was not supported by other members 
of the Council. During the second part of the first session of ihe 
General Assembly, the Australian delegation made a formal proposal 
for a revision of the rules of procedure of the General Assembly and 
the Security Council with respect to admission of new Members to 
be based upon the following principles: 

{a) The admission of new Members is a corporate act. 

[b) The General Assembly has primar}" and final responsibility in the 
process of admission. 

(c) The Security Council, not having been given any general power 
covering all matters vrithin the scope of the Charter, its recommendation 
for the admission of an applicant to membership should be based solely on 
the judgment of the Council that the applicant state is able and willing to 
carry out. its obligations under those sections of the Charter which come 
within the competence of the Security Council.^® 

For different reasons the members of the General Assembly were 
unwilling to accept these principles. Many delegations expressed the 
view that they were not consistent with the terms of the Charter. 
This view was expressed particularly with respect to (c)."*^ 

Another proposal for limiting the power of the Security Council, 
made by the Argentine delegation at the second session of the General 
Assembly, was that the General Assembly should proceed to decide 
on applications for membership which had not been favorably recom- 
mended by the Security Council.^ This proposal did not meet with 
favor, the general view being that it was not consistent with the clear 
provisions of the Charter. 

Prevented by constitutional difficulties from achieving complete 
liberation from the ‘^veto’^ of the Security Council, the General As- 
sembly has concentrated its efforts primarily on influencing the Secur- 
ity Council by discussion and recommendations under Article 10. 
ViTiile certain delegations at San Francisco, notably the Soviet, were 
averse to giving too extensive powers of discussion and recommenda- 
tion to the General Assembly,^® there can be little question but what 
the General Assembly has under Article 10 the power to discuss ques- 

^UN, Security Council, Oficial Records, First Year: Second Series, Suppl. 
No. 4, p. 78. 

^ UN, Doc. A/C,l/23/Rev. 1 and Doc. A/C.l/23/Corr. 1. 

^^See UN, Journal . . , , No. 31: Suppl. No. 1- A/C.1/45 and No. Suppl. 
No. 1* A/C.1/47. ' 

^UN, Doc. A/G.1/184; Doc. A/C.1/185; and Doc. A/C.1/222. 

See Article 10 and comment, infra, p, 150. 
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tions relating to the admission of new Members and to make recom- 
mendations. This power the General Assembly has seized upon and 
exercised to the full. During the second part of its first session, the 
General Assembly recommended the reexamination by the Security 
Council of applications of states with respect to which that organ had 
made no recommendations^ and furtheimore requested the Security 
Council to undertake with it a joint review of the rules of procedure 
governing admission of new members.®^ During its second session, the 
General Assembly went even further. It adopted eight resolutions in 
all.®^ It recommended to the permanent members of the Security 
Council that they consult with a view to reaching agreement on the 
admission of applicants not hitherto recommended. It sought the ad- 
vice of the International Court of* Justice on the interpretation of Ar- 
ticle 4. It requested the Security Council to reexamine six specific ap- 
plications after giving its own conclusions as to the qualifications of 
the applicants under Article 4. Furthermore it sought to achieve 
some relaxation of the requirement of concurrence of the permanent 
members of the Security Council for decisions on substantive ques- 
tions, particularly questions relating to the admission of new members. 
In fact, the proposal had earlier been made in the Security Council, 
on August 21, 1947, by the representative of the United States, that 
the General Assembly be requested to consider the qualifications of 
applicants upon which the Security Council had been unable to take 
a decision, and that the Security Coimcil should agree to act favorably 
on those applications which received the approval of two thirds of 
the members of the General Assembly.®® The proposal was not ac- 
cepted. 

Conclusions, The Charter provisions with respect to the admission 
of new Members have proven in practice more restrictive than the 
corresponding provisions of the Covenant. This has been primarily 
due to the requirement of Security Council recommendation, com- 
bined with the rule of Article 27(3) governing voting procedure. The 
General Assembly, where sentiment favors a more liberal admissions 
policy than has been practiced by the Security Council, has exercised 
various pressures on the Council to obtain more generous treatment 
of applications. Thus far these pressures have been of little avail. 
It would seem that, within the constitutional framework of the Char- 
ter, the desired results can only be achieved by improvement in the 
relations between the permanent members of the Security Council. 

UN, General Assembly, Resolutions Adopted . . , During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 61. 

^^Ibid., p. 62. 

UN, General Assembly, Official Records of the Second Session • • . , Reso- 
lutions . . . , Doc. A/519, p. 1^21. 
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Article 5 

A Member of tbe United Nations against which preventive or en- 
forcement action has been taken by the Security Council may be sus- 
pended from the exercise of the rights and privileges of membership 
by the General Assembly upon the recommendation of the Security 
Council. The exercise of these rights and privileges may be restored by 
the Security Council. 

No provision was made for the suspension of the rights and priv- 
ileges of membership in the League Covenant. The Dumbarton Oaks 
Proposals contained a provision which in modified form was adopted 
at San Francisco. 

Conditions and Manner of Suspension. The exercise of the rights 
and privileges of a Member can be suspended only if “preventive or 
enforcement action” has already been taken by the Security Council 
against it. Presumably this refers in the main to measures taken by 
the Security Council under Chapter VII. There is, however, noth- 
ing in the Charter to exclude suspension as a consequence of action 
taken under Article 94(2). The suspension of rights and privileges 
of membership is thus made to appear as not being of itself a part 
of “preventive of enforcement action " but the effect is bound to be 
that, and the purpose also is clearly that While suspension requires 
a two-thirds vote of the General Assembly, the Assembly can only 
take this action on the recommendation of the Security Council. Thus 
the Security Council, upon which is placed primary responsibility for 
taking action to maintain international peace and security under the 
Charter,®^ can alone take the initial action, and the role of the Gen- 
eral Assembly becomes that of approving or disapproving the recom- 
mendation made. Moreover, to emphasize further the importance of 
the Security Council’s role, that body alone is empowered to restore 
the exercise of the rights and privileges in question. At the United 
Nations Conference in San Francisco, certain delegations wished to 
give the General Assembly the same control over restoration as over 
the initial suspension, but the prevailing view was that the Security 
Council should be allowed to act alone since the consequences of 
restoration were not as serious, and quick action might be necessary 
to attain the desired result 

Rights and Privileges Affected. The Charter does not specify in 
detail what are the rights and privileges which will be effected by 
suspension. It is quite clear that the ri^ts of representation and of 
voting will be lost for the period of suspension. The general idea is 

^ Charter of the United Nations, Article 24. 
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that such a Member for the period of suspension and so far as its 
rights and privileges are concerned will be treated as a non-Member. 
For that reason it cannot participate in the meetings of the General 
Assembly. Certainly it cannot be elected a member of the Security 
Council, the Economic and Social Council or the Trusteeship Council. 
If it is already a member of one of these Councils, it is quite clear 
that its representatives cannot attend meetings of these organs. It is a 
more difficult question whether such a Member can continue as 
administrator of a trust territory. In League practice states which 
ceased to be Members were allowed to continue as mandatory powers 
under Article 22 of the Covenant. The answer to the question of the 
effect of suspension under the terms of the Charter would appear to 
depend upon whether the rights of the administering state are re- 
garded as among the rights of membership or rather as rights flowing 
from the specific trusteeship agreement. Since Article 81 does not 
specify that tlie administering authority must be a Member, the second 
alternative would seem the more logical.®^^ However, such a state 
should not be in a more favored position than non-Member states in 
respect to trust territories administered by other Members or by the 
Organization.®^ 

As far as positions in the Secretariat are concerned, the suspension 
of the rights and privileges of a Member should not affect the nationals 
of that state. When a person has been appointed to the international 
secretariat, he becomes an international and not a national official. 
For that reason he must be permitted — and even obliged so far as 
the provisions of the Charter are concerned, to continue serving the 
international community, regardless of the acts committed by the state 
of which he is a national. 

Since the International Court of Justice is an organ of the United 
Nations and its Statute is an integral part of the Charter, it might be 
argued that all rights and privileges relating to participation in the 
work of the Court which follow from membership in the United Na- 
tions would be affected. It should, however, be remembered that other 
States may be admitted as signatories to the Statute although they are 
not Members of the United Nations.®® It would seem that a Member 
of the United Nations against whom action has been taken under 
Article 5 ought not to be placed in a worse position than a non- 
Member admitted to be a party to the Statute of the Court in accord- 
ance with Article 93 of the Charter. It should also be mentioned that 
the Court may under certain conditions be open to States not parties 

^ See comment on Article 81, infra, p. 447. 

See Article 76(d), with respect to rights of Member States. 

See comment to Akide 93(2), infra, p. 483. 



140 CHARTER OF THE UNITED NATIONS 

to the Statute, according to the second paragraph of Article 35 of the 
Statute.®^ There seems no reason to exclude a Member of the United 
Nations from appearing before the Court if it fulfills the conditions 
laid down by the Security Council for other States.'"® This argument is 
strengthened by the fact that a Polish proposal to exclude Spain from 
the enjoyment of this privilege was voted down in the Security 
Coimcil.®® 

It is undoubtedly in the general interest that the procedures for 
pacific settlement should be utilized to the fullest extent possible. 
Nevertheless, it seems reasonable to assume that a Member whose 
privileges and immunities have been suspended would have no greater 
right to bring disputes and situations to the attention of the Security 
Council and the General Assembly than a non-Member under Arti- 
cle 35. 


Article 6 

A Member of the United Nations which has persistently violated the 
Principles contained in the present Charter may be expelled from the 
Organization by the General Assembfy upon the recommendation of 
the Security Council. 

The Covenant of the League provided for the expulsion of a member 
which had “violated any covenant of the League” by vote of the Coun- 
cil “concurred in by the Representatives of all the other Members of 
the League represented thereon.” The only action taken under this 
provision was when the Council, presented by the Assembly with a 
resolution condemning Soviet action and asking the Council to pro- 
nounce upon the question, voted the expulsion of the Soviet Union on 
December 14, 1939 ^ on the groxmd that the Soviet Union had violated 
its obligations under the Covenant by its attack on Finland. The 
legality of this action has been doubted.®^ 

Reasons for Provisions, The Dumbarton Oaks Proposals included 
among the functions and powers of the General Assembly a provision 
to the effect that that organ “should be empowered, upon recommen- 

See infra, p. 618. 

^ These conditions were decided by the Security Council on October 15, 1946. 
UN, Security Council, Official Records, First Year: Second Series, p. 467. See 
also, LC.J., Publications, Series D, No. 1, Second edition, p. 98. * 

UN, Security Council, Official Records, First Year: Second Series, p. 468. 

Covenant, Article 16, paragraph 4. 

See League of Nations, The Appeal of the Finnish Government to the 
League of Nations. A Summary Based Upon the Official Documentation. Special 
Suppl. to the Monthly Summary, December 1939, p. 60-9. 

®^See Gross, Leo, "Was the Soviet Union Expelled from the League of Na- 
tions?” American Journal of International Law, XXXIX, p. 35. 
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dation of the Security Council, to expel from the Organization any 
member of the Organization which persistently violates the principles 
contained in the Charter.” At the San Francisco Conference, there 
was considerable opposition to this proposal on the ground, among 
others, that expulsion would in efiFect weaken the position of the 
United Nations since from the time expulsion became effective the 
expelled Member would no longer be bound by the obligations of the 
Charter. It was proposed instead to broaden the provisions regarding 
suspension of the rights and privileges of membership to cover the case 
of a Member which "persistently violates the principles” of the Charter. 
There was, howe\'er, strong opposition to ihis proposal, particularly 
on the part of the Delegation of the Soviet Union, which appealed 
from a decision of Committee 1/2 in favor of deletion to the Steering 
Committee. As a result, the matter was reconsidered and the provision 
of the present Charter was finally adopted.®® 

It was argued in favor of retaining the provision for expulsion that 
it was desirable to have a stronger penalty and method of expressing 
disapprobation than the suspension of rights and privileges. It was 
argued that a Member engaged in persistently violating the Principles 
of the Charter would have demonstrated that it did not satisfy the 
basic requirements of membership, and would be Hke a cancerous 
growth which it would be better to remove completely than to allow 
to remain in the body of the Organization and persist in its evil influ- 
ence. As a non-Member the expelled Member would be subject to 
such action as the Organization might consider necessary in order to 
maintain peace and security. It would not in all likelihood contribute 
materially to the achievement of this or other purposes of the Organ- 
ization to be able to say that the state in question was legally subject 
to certain obligations of membership when by its action it showed an 
utter disregard for such obligations. 

Conditions Governing Expulsion. A Member, in order to be ex- 
pelled, must have persistently violated "the Principles contained in the 
present Charter.” The reference presumably is to the principles 
enumerated in Article 2. It is not stated whether all these principles 
are of equal importance in this connection. The use of the word 
"persistent” suggests that expulsion will only be resorted to in the 
very gravest cases and as a last resort. 

Expulsion is obviously conceived as a form of action going beyond 
the enforcement measures for which the Security Council is made 
responsible. In effect, it is a measure to be taken when all other 

For account of Committee discussion and action taken, see UNCIO, Report 
of the Rapporteur of Committee 1/2 on Chapter III (Membership), Doc, 1178, 
1/2/76 ( 2 ) , p. 6-9 ( Documents^ VII, p. 329-32 ) . 
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measures have failed. In view of its gravity, and in view of the fact 
that its effect is conceivably to reverse an action in which the General 
Assembly and the Security Council have cooperated, namely, that of 
admitting a new member, a decision by each of these is required. 
Article 18(2), explicitly states that the decision of the General As- 
sembly must be by ‘a two-thirds majority of the members present 
and voting." It is clear tiaat the matter is of such a character as to 
require the aflSrmative vote of seven members with the concurrence 
of all permanent members of the Security Council, pursuant to the 
provisions of Article 27(3). 


WrraDRAWAL FROM MEMBERSHIP®^ 

The Dumbarton Oaks Proposals did not contain any provision with 
respect to withdrawal. The Covenant of the League of Nations stipu- 
lated in Article 1, paragraph 3, that a member might withdraw after 
a two-years^ notice. Article XV of the Articles of Agreement of the 
International Monetary Fund gives the members complete freedom 
of withdrawal and Article VI of the Articles of Agreement of the Inter- 
national Bank for Reconstruction and Development contains a like 
provision. Article XIX of the Constitution of the Food and Agriculture 
Organization of the United Nations accords to any member the right 
to withdraw after a year’s notice, given at any time after four years 
from the date of acceptance of the Constitution. Article X of the 
UNRRA Agreement permitted withdrawal six months after its entry 
into force. Article 95 of the International Civil Aviation Convention 
permits denunciation after three years. It might, then, be assumed 
that the silence of the Dumbarton Oaks Proposals on this score had 
a certain significance. 

Many delegations at the San Francisco Conference thought that 
silence must exclude withdrawal since no multipartite treaty could 
be unilaterally denounced by one of the signatories. Others claimed, 
however, that Members clearly had the right to withdraw since such 
withdrawal was not expressly forbidden. Certain delegates were of 
the opinion that it would weaken the permanent character of the 
United Nations and the tendency towards universality if Members 
were free to withdraw. Other delegates claimed that membership was 
voluntaiy and that, consequently, termination of membership must be 
voluntary as well. The argument of universality was of little value, 
they claimed, since the principle of universality had already been 

®^See Kelsen, Haas, “Withdrawal from the United Nations,” The Western 
FoliHcd Quarterly, March 1948, p, 29. 
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rejected. They claimed also that voluntary withdrawal was a natural 
consequence of the right to expel Members. 

Certain delegations claimed also that it might be diflScult, if not 
impossible, to obtain ratification of the Charter in their countries if 
membership were to be regarded as permanent. Attention was called 
to the provisions of Articles 108 and 109 relating to amendments. 
Certain delegations said that it was impossible for constitutional 
reasons for their states to accept membersMp if membership implied 
that they would be bound by amendments which they had voted 
against and had refused to ratify. They must, they stated, be free in 
such cases to leave the Organization since their constitutions made it 
impossible to accept unlimited and mdoaowTi obligations. Further- 
more, this would be a \iolation of the principle of "sovereign equality" 
which was the foundation stone of the Organization. 

Thus, it became more and more clear tl^t the right of withdrawal 
must be accepted in one form or another. The question was whether 
there should be an explicit provision permitting withdrawal or whether 
this right should be based on an agreed interpretation of the Charter. 
Most delegations took the view that an express stipulation would 
weaken the United Nations by giving encouragement to Members to 
withdraw. The result of this discussion was the. adoption of a declara- 
tion of interpretation which was incorporated in the Report of Com- 
mittee 1/2 and was subsequently approved by Commission I and the 
Conference in plenary session. 

As approved by the Conference, the declaration reads as follows: 

The Committee adopts the view that the Charter should not make express 
provision either to permit or to prohibit withdrawal from the Organization. 
The Committee deems that the highest duty of the nations which will be- 
come Members is to continue their cooperation within the Organization for 
the preservation of international peace and security. If, however, a Member 
because of exceptional circumstances feels constrained to withdraw, and 
leave the burden of maintaining international peace and security on the 
other Members, it is not the purpose of the Organization to compel that 
Member to continue its cooperation in the Organization, 

It is obvious, however, that withdrawal or some other forms of dissolution 
of the Organization would become inevitable if, deceiving the hopes of 
humanity, the Organization was revealed to be unable to mainta i n peace or 
could do so only at the expense of law and justice. 

Nor would it be the purpose of the Organization to compel a Member to 
remain in the Organization if its rights and obligations as such were changed 
by Charter amendment in which it has not concurred and which it finds itself 
unable to accept, or if an amendment duly accepted by the necessary major- 
ity in the Assembly or in a general conference fails to secure the ratification 
necessary to bring such amendment into effect. 
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It is for these considerations that the Committee has decided to abstain 
from recommending insertion in the Charter of a formal clause specifically 
forbidding or permitting withdrawal 

At the time of the submission of the declaration to the Conference 
for approval, the Soviet Delegation made a statement to the efiFect 
that it could not agree to the expression “and leave the burden of 
maintaining international peace and security on the other Members."" 
It expressed the opinion that it is ^vrong to condemn beforehand the 
grounds on which any state might find it necessary to exercise the 
right of withdrawal from the United Nations, since this right is an 
expression of state sovereignty.®® 

The declaration as approved by the Conference emphasizes that it 
is “the highest duty"" of Members to continue their cooperation as 
Members for the achievement of the purposes of the United Nations. 
This duty, however, is not conceh^ed as strictly legal or as absolute, 
since the statement goes on to say that if a Member because of “excep- 
tional circumstances"" feels constrained to withdraw, it is not the pur- 
pose of the United Nations to compel the Member to continue its 
membership. The declaration then proceeds to particularize these 
circumstances by specifying certain conditions, by way of illustration, 
imder which withdrawal would be proper. These include the failure 
of the United Nations to maintain peace or to do so without the sacri- 
fice of law and justice, a change in the rights and obligations of a 
Member by amendment of the Charter without its specific concur- 
rence, and failure of an amendment to secure the necessary number 
of ratifications after it has been adopted by the necessary majority of 
the General Assembly or by a General Conference called specially 
for the purpose. It is clear from the declaration that this particulariza- 
tion does not exhaust the “exceptional circumstances"" which would 
provide justification for withdrawing. While it is doubtful whether 
declarations adopted by the San Francisco Conference but not forming 
part of the Charter are binding on Members to the same extent as the 
Charter itself, the manner in which this declaration was adopted would 
seem to justify its being considered a generally accepted reservation 
with the same binding force as the Charter itself. 

®®For discussion leading up to adoption by the Conference of this state- 
ment, see UNCIO, Summary Report of Twenty-Eighth Meeting of Commit- 
tee lA June 17, 1945, Doc. 1086, 1/2/77 (Documents, VII, p. 262-7). See also, 
Report of the Rapporteur of Committee 1/2 on Chapter III (Membership), Doc. 
1178, 1/2/76(2), p. 4-6 (Documents, VII, p. 327-9); Verbatim Minutes of Fourth 
Meeting of Commission I, Doc. 1186, 1/12, p. 1-4 (Documents, VI, p. 163—6); and 
Verbatim Minutes of the Ninth Plenary Session, June 25, 1945, Doc. 1210, P/20, 
p. 5-6, 8-9 (Documents, I, p. 616-7, 619-20). 

®®UNCIO, Verbatim Minutes, etc,, 8 (Documents, I, p. 619). 
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The effect of this declaration, taken together with the absence of 
any express provision regarding withdrawal in the Charter, is to place 
upon each Member the duty to justify its withdrawal in the eyes of 
the United Nations and its Members. Each Member retains the power 
to withdraw at will. It must, however, give its reasons, and these 
reasons must be such as to justify the action, or the Member State 
will incur the moral condemnation of the Members of the United 
Nations and of “the conscience of the world."’ If the action is thought 
to be unjustified by the remaining Members, no action will or can be 
taken to prevent it. If the act is accompanied or followed by a threat 
to or violation of the peace, the United Nations is obligated and em- 
powered to take the same measures to maintain or restore the peace 
which would be taken if the state in question had remained a Member. 

Phrase used by Senator Vandenberg in discussing this matter at hearings 
before the Committee on Foreign Relations, United States Senate, July 9, 1945. 
Hearings .. . . , on The Charter of the United Nations ...» July 2, 1945, p. 237. 
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ORGANS 
Article 7 

1. There are established as the principal organs of the United Na- 
tions: a General Assembly, a Security Council, an Economic and Social 
Council, a Trusteeship Council, an International Court of Justice, and 
a Secretariat* 

The Dumbarton Oaks Proposals named the General Assembly, the 
Security Council, the International Court of Justice and the Secretariat 
as the "principal organs^’ of the proposed Organization. At San Fran- 
cisco, the increased importance given to the economic and social work 
of the Organization seemed to justify the inclusion of the Economic 
and Social Council. The Trusteeship Council, for which no provi- 
sion was made in the Dumbarton Oaks Proposals, was also included. 

Except for the two additional councils, die organizational pattern 
of the United Nations parallels that of the League of Nations. The 
General Assembly, from the point of view of organization and func- 
tions, closely parallels the Assembly of the League of Nations; the 
International Court of Justice is very similar to the Permanent Court 
of International Justice which, while not technically an organ of the 
League, practically so functioned; and the Secretariat corresponds to 
the League Secretariat. The important difference arises from the fact 
that "executive” functions of the United Nations are divided between 
the Security Council, the Economic and Social Council and the Trus- 
teeship Council, the latter two being subordinated to the authority of 
the General Assembly. 


2. Such subsidiary organs as may be found necessary may be estab- 
lished in accordance with the present Charter. 

This paragraph repeats the substance of Chapter IV, paragraph 2, 
of the Dumbarton Oaks Proposals. It repeats, in general terms, certain 
other provisions of the Charter. Thus, Article 22 states that the Assem- 
bly may establish such subsidiary organs as it deems necessary for the 
performance of its functions.^ Article 29 gives the same power to the 

^ See comment on Article 22, infra, p. 193. 
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Security Council. Article 68 imposes upon the Economic and Social 
Council the duty to set up specified commissions and such others as 
may be needed. While the Charter does not expressly authorize the 
Trusteeship Council to establish subsidiary organs, the Council s Rules 
of Procedure permit the setting up of ‘‘such committees as it deems 
necessary” and provide that such committees may sit while the 
Council is not in session. Furthermore, the Rules permit the creation 
of visiting missions to conduct on-the-spot investigations and inquiries 
on behalf of the Council. The International Court of Justice under 
Articles 26 and 29 of the Statute is empowered to set up Chambers. 
Article 27 of the Statute provides that judgments rendered by the 
Chambers shall be considered as rendered by the Court. 


Article 8 

The United Nations shall place no restrictions on the eligibility of 
men and women to participate in any capacity and under conditions 
of equality in its principal and subsidiary organs. 

The League Covenant contained a similar provision assuring that 
"all positions under or in connection with the League, including the 
Secretariat, shall be open equally to men and women.”® The Dum- 
barton Oaks Proposals contained no comparable provision. At San 
Francisco, there was strong support for including a provision of this 
nature with the broadest application, which explains why it was 
decided to include it in the Chapter dealing with "Organs”. 

The proposal leading to this Article was discussed at some length in 
the technical committee of the San Francisco Conference. It was neces- 
sary to set up a subcommittee to prepare a draft. This was subse- 
quently changed several times. There was no open opposition to the 
principle of complete equality between men and women. Certain 
delegates, however, thought it superfluous to insert any such provision. 
They stated, first of all, that it was absurd to put into the Charter 
anything that was self-evident. Secondly, they pointed out the danger 
of antithetical interpretation in other international treaties if it was 
found necessary to state the principle here. These arguments were 
overruled because of the veiy great importance attributed by some 
delegates to having the principle expressly stated. 

The idea of the equality of men and women is expressed in other 
provisions of the Charter.® The present Article is only a concrete apph- 

^UN, Doc. T/l/Rev. 1, Rule 66. 

® Article 7, paragraph 3. 

® See Preamble; Article 1(3); Article 55(c); and Article 76, 
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cation of this general principle. It is to be noted that Article 8 uses 
a negative form. The reason for this is quite clear. It was decided to 
establish the principle not only that women should be able to share 
the jobs of the Secretariat on an equal basis with men, but also that 
they should be able, as far as the Organization is concerned, to serve 
as delegates, substitute delegates, etc. Tliis, however, could not be 
expressed by a positive provision in the Charter. It must be left to 
the Members themselves to decide whether they want to employ 
women, as they have often done in the past in international organiza- 
tions. The Article provides that the Organization shall in no way 
prevent the Members from appointing women. 



CHAPTER TV 


THE GENERAL ASSEMBLY 

Composition 
Article 9 

1. The General Assembly shall consist of all the Members of the 
United Nations. 

It is customary in all international organizations that there should 
be one organ comprising all members or their representatives. 

2. Each Member shall have not more fhan five representatives in 
the General Assembly. 

The size and composition of the representation of Members in the 
General Assembly was discussed at some length at San Francisco. 
Certain delegations felt rather strongly that nothing should be said 
in the Charter about the number of representatives which should be 
permitted. Others felt that the number ought to be fixed in one way 
or another, following League practice. One of the reasons for the 
desire to specify in the Charter the number of delegates permitted 
was the fear of certain small states that the great powers would have 
too large delegations. The maximum number was eventually fixed 
at five. 

The experience of the League of Nations showed that delegations 
may be vastly enlarged in practice by the use of ^alternate delegates,” 
"advisers,” ^‘technical advisers,*" and "experts.” Such staff members 
often, to all intents and purposes, act as delegates by performing rep- 
resentative functions on committees and subcomnaittees. This prac- 
tice becomes necessary and inevitable if the demands of committee 
work become so heavy that the regular delegates are unable to meet 
them. 

The Rules of Procedure of the General Assembly place limitations 
on this practice. Rule 21 provides that "the delegation of a Member 
shall consist of not more than five representatives and five alternate 
representatives, and as many advisers, technical advisers, experts and 
persons of similar status as may be required by the delegation.” ^ 

1 UN, Doc. A/520. 
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Rule 22 provides that ‘"an alternate representative may act as a rep- 
resentative upon designation by the Chairman of the delegation.”^ 
Rule 90 permits a Member to assign to main committees and other 
committees "advisers, technical advisers, experts or persons of similar 
status/’ ® and Rule 91 states that "upon designation by the Chairman 
of the delegation, advisers, technical advisers, experts or persons of 
similar status may act as members of committees.”^ Such persons, 
however, unless designated as alternate representatives, are not eligible 
for appointment as chairmen, vice-chairmen or rapporteurs of com- 
mittees or for seats in the General Assembly. 


Functions and Powers 
Article 10 

The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 
functions of any organs provided for in the present Charter, and, except 
as provided in Article 12, may make recommendations to the Members 
of the United Nations or to the Security Council or to both on any such 
questions or matters. 

Origin. The Dumbarton Oaks Proposals clearly and avowedly 
adopted the principle that a distinction should be made between the 
functions and powers of the General Assembly and those of the Secur- 
ity Coimcil, in order to avoid the overlapping and alleged confusion 
that attended the granting of wide and undifferentiated powers to the 
Assembly and Council of the League of Nations.® To this end Chap- 
ter V, Section B, of the Proposals sought to define with some definite- 
ness the nature and scope of the General Assembly’s powers. It was 
to be a body to discuss, to consider, and to recommend, but not to 
take action. The latter was to be the prerogative of the Security 
Council. Furthermore, while the General Assembly was to be given 
broad powers of discussion and recommendation in respect to eco- 
nomic and social matters, its powers were to be more narrowly de- 
fined with respect to political matters and it was expressly denied the 
right to make recommendations with respect to matters relating to 
the maintenance of peace and security being dealt with by the Se- 
curity Council. 

^Ihid. 

p. 17. 

p. 18. 

® Under Articles 3(3) and 4(4) respectively of the Covenant of the Leaeue 
of Nations- See infra, p. 556 and 557. 
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There was a fairly widely held view before and during the Confer- 
ence at San Francisco, especially on the part of the delegates from 
the smaller countries, that it was necessary to strengthen the position 
of the General Assembly, particularly as a forum for discussion and 
recommendation. The committee to which the matter was referred 
(Committee II/2) originally adopted a text which, while recognizing 
the Security Councils special responsibility, would have permitted 
the GeneraJ Assembly to discuss any matter within the sphere of 
international relations.® Opposition to this text arose on the grounds 
that it would allow the General Assembly to interfere in matters 
exclusively within the domestic jurisdiction of Members, would cre- 
ate tension and misunderstandings, and would overburden the As- 
sembly, Toward the close of the Conference, a special subcommittee 
of the Executive Committee of the Conference, consisting of Mr. Evatt 
(Australia), Mr. Stettinius (U.S.A.), and Mr. Gromyko (U.SJS.R.) 
drafted the present text, which was then adopted by Committee 11/2, 
Commission II and by the Conference in plenary session.^ 

Scope of General Assembly s Power. Article 10 of tibe Charter em- 
powers the General Assembly to discuss ^any questions or any mat- 
ters within the scope of the . . , Charter or relating to the powers 
and functions of any organs provided for in the . . . Charter.’' The 
very fact that this Article has been put at the beginning of the enumer- 
ation of the powers of the Assembly suggests the importance to be 
attached to it. It is the key to the whole role of the General Assembly 
in the United Nations. The General Assembly has thereby been des- 
ignated as the open conscience of the world. It is a world forum 
where all important questions within the scope of the Charter can be 
discussed. This point was well emphasized by Dr. Evatt, the head 
of the Australian delegation at the San Francisco Conference, when 
he said that the present text of Article 10 establishes “the clear right 
of the Assembly to discuss any question or any matter within the scope 
of this Charter. That scope will include every aspect of the Charter, 
everything contained in it and everything covered by it. It will include 
the Preamble of the Charter, the great purposes and principles em- 
bodied in it, the activities of all its organs; and the right of disfcussion 
will be free and untrammelled and range over that tremendous 
area.'' ® 

Although the General Assembly may make recommendations both 

® UNCIO, Summary Report of Fifteenth Meeting of Committee II/2, May SO, 
194S, Doc. 686, II/2/34 (Document, K, p. 108 et seq,). 

^ See UNCIO, Summary Report of the Tfjoenty-ffth Meeting of Committee 11/2, 
June 20, 1945, Doc. 1121, II/2/59, p. 2-4 (Documents, XI, p. 233-5). 

® UNCIO, Verbatim Minutes of the Fourth Meeting of Commission U, June 21, 
1945, Doc. 1151, 11/17, p. 19 (Documents, VIII, p. 208). 



152 CHARTER OF THE UNITED NATIONS 

to tihe Members of the United Nations and the Security Council, it 
should be k^pt in mind that recommendations have no obligatory char- 
acter, as has been shovm in the Palestine case,® although they may be 
of the greatest political importance. The Members of the United Na- 
tions are legally free to accept or reject them. 

Delimitation of Powers of General Assembly and Security Council. 
The General Assembly may not only discuss any question within the 
scope of the Charter or relating to the powers and functions of any 
organs of the United Nations, but it may make recommendations on 
such questions and matters, xmless the Security Council is at the time 
exercising in respect of a dispute or situation the functions assigned to 
it in the Charter. Thus with respect to matters covered in Chapters IX‘- 
XIII of the Charter, questions of economic and social cooperation, the 
promotion of respect for basic human rights, and the political, eco- 
nomic and social advancement of non-self-governing peoples, the Gen- 
eral Assembly has the power not only to discuss but also to recom- 
mend specific courses of action. In respect to matters pertaining 
more directly to the maintenance of international peace and seciuity, 
matters generally thought of as being essentially political in nature, 
the powers of the General Assembly under the Charter are large, 
though somewhat more restricted than were the powers of the League 
Assembly. The General Assembly may discuss and make recommen- 
dations with respect to the development of international law (Ar- 
ticle 13(1) (a)). It may also discuss and make recommendations 
with respect to "the general principles of cooperation in the mainte- 
nance of international peace and security (Article 11(1)), but with 
respect to actual disputes and situations it must refrain from tak-, 
ing action of the kind envisaged under Chapters VI and VII until 
after the Security Council has had the opportunity to act and so 
long as the matter is before the Security Council for action (Article 
12 ( 1 )). 

This was the delimitation of functions and powers between the 
Security Council and the General Assembly which was clearly in- 
tended by the framers of the Charter and for which explicit provi- 
sion is ‘made. In practice, the delimitation has worked out somewhat 
differently for reasons which have to do with subsequent political 
developments. The inability of the Security Council to act and the 
use of the “veto’^ to prevent the Security Coimcil from adopting deci- 
sions desired by the great majority of the Members of the United Na- 
tions have resulted in the development of the role of the General As- 
sembly in practice to the point wWe the distinction between the roles 
of the General Assembly and the Security Council has lost much of 
. ® See infray p. 153. 
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its sharpness. An important step in this development was the adoption 
by the General Assembly during its second session of a resolution 
establishing an Interim Committee to assist it in the performance of its 
functions in the political field.^° 

Application, Article 10 is so inclusive in its terms that it covers much 
that is explicitly stated in other articles of the Charter. Consequently, 
it usually happens that in a particular case the General Assembly de- 
rives its authority from one or more articles in addition to Article 10. 
Thus Article 11(2) gives explicit authority to the General Assembly 
under certain conditions to discuss and make recommendations with 
respect to disputes brought before it under Article 35(1). Article 14 
specifically empowers the General Assembly to discuss and make rec- 
ommendations for the peaceful adjustment of any situation which it 
deems likely to impair the general welfare or friendly relations among 
nations. Our study of the application of Article 10 will be limited 
to a few cases where it has been explicitly referred to or where other 
provisions of the Charter do not provide the necessary legal basis 
for action. Furthermore, attention is given particularly to those 
cases which have significance with respect to the developing role 
of the General Assembly. 

1. The Palestine Question, This is probably Ihe most important 
question to come to the attention of the General Assembly to date. 
Palestine was a class A mandated territory administered by the United 
Kingdom. The mandate was xmique because of the dual commitment 
assumed by the mandatory power, to the Arabs who were in the 
majority and to the Jews for whom the mandatory undertook to es- 
tablish a national home. After repeated failures to achieve agreement 
between the parties in interest on a plan which would permit the ter- 
mination of the mandate, the Government of the United Kingdom an- 
nounced its intention to withdraw from Palestine. In a letter trans- 
mitted to the Secretary-General on April 2, 1947, it requested the 
Secretary-General to place the question of Palestine on the agenda of 
the General Assembly at its next regular session, and it asked the 
General Assembly to make recommendations under Article 10 on the 
future government of Palestine.^^ 

The General Assembly, meeting in special session on April 28, 
1947, established the United Nations Special Committee on Palestine 
(UNSCOP), with "The widest powers to ascertain and record facts, 
and to investigate all questions and issues relative to the problem of 

UN, General Assembly, Official Records of ihe Second Session ...» Resolu- 
tions . . . , Doc. A/519, p. 1^6. 

Yearbook, 1946-47, p. 276. For review of action taken by the General 
Assembly, see ibid,, p. 276-803; International Organization, 1(1947), p. 488-01 
and 11(1948), p. 58-8; and UN, BulleHn, 



154 CHARTER OF THE UNITED NATIONS 

Palestine.” The Committee was also authorized to formulate pro- 
posals for the solution of the Palestine problem and present them to 
the second session of the Assembly. The General Assembly also passed 
a resolution at this first special session calling ‘upon all Govern- 
ments and peoples, and particularly on the inhabitants of Palestine, 
to refrain, pending action by the General Assembly on the report of 
the Special Committee on Palestine, from the threat or use of force 
or any other action which might create an atmosphere prejudicial to 
an early settlement of the question of Palestine.” 

The Committee’s report,^^ containing a majority recommendation 
of partition with economic union, was considered at the second ses- 
sion of the General Assembly. On November 29, 1947, the General 
Assembly adopted a resolution incorporating, in modified form, the 
majority recommendations of the Committee.^® The General Assembly 
found the situation to be one ‘likely to impair the general welfare or 
friendly relations among nations”/® It recommended that the United 
Kingdom and all other Members of the United Nations adopt and 
implement the Plan of Partition with Economic Union set forth in 
the resolution. It requested that other organs of the United Nations, 
in particular the Security Council, take steps indicated in the resolu- 
tion to the same end. It called upon the inhabitants of Palestine to 
cooperate in putting the Plan into effect and appealed to all Govern- 
ments and peoples to refrain from taking any action which might ham- 
per or delay the carrying out of the recommendations. The Assembly 
also established a Palestine Commission to supervise the implementa- 
tion of the Plan, particularly the transfer of authority from the United 
Kingdom to the governmental bodies established by the Arab and 
Jewish states. 

Considerable discussion took place in the Assembly on the com- 
petence of the General Assembly to make recommendations of such 
a far-reaching character and on such an important matter as the fu- 
ture government of a potential member of the family of nations. 
Those delegates opposing partition and favoring a federal unitary 
state— the Arab states and their supporters — denied the competence 
of the Assembly to recommend the partition of Palestine. They did 
not deny that the Assembly possessed the competence to recom- 
mend the termination of the mandate and the establishment of a 

^ UN, General Assembly, Officicd Records of the First Special Session . . . , 
Plenary Meetings . . . , p. 173^. 

UN,* Doc. A/S64. 

^ UN, General Assembly, Official Records of the Second Session . . . , Resolu- 
fiorte . * « , Doc. A/519, p. 131-^0. 

See Article 14, infra, p, 178. 
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federal state, but they claimed that the recommendations for par- 
tition violated Article 1(2), providing for the equal rights and self- 
determination of peoples, that the Assembly was creating a Commis- 
sion with more extensive powers, both legislative and administrative, 
than the Assembly itself possessed, and that the resolution of the 
General Assembly on the Palestine question was more far-reaching 
than a mere recommendation. In the words of the Cuban delegate: 

It is one thing to move a recommendation under Articles 10 and 11 
and a very different thing to adopt a plan which affects the territorial 
integrity of a people and their legal and political status, and which entrusts 
the implementation of this plan to a commission of the General Assembly. 
Neither do we think that it can be maintained that this plan is a mere 
recommendation because a recommendation carries implicit in it the pos- 
sibility of being rejected. The plan approved has, without any doubt, a 
compulsory character, a coercive character, which is proved by the fact 
that one of its provisions is that we shall consider as a menace to peace or an 
act of aggression, according to Article 39 of the Charter, any attempt to 
change by force the arrangement provided for in this resolution. Therefore, 
it is a question of imposing something by force; it is not a question of a 
mere recommendation.^^ 

Those delegates supporting partition, including the United States 
and the Soviet Union, maintained that the General Assembly’s right 
to examine the Palestine question was based on Articles 10 and 14. 
Under Article 10, the Assembly could discuss any question within the 
scope of the Charter and make recommendations to the Members of 
the United Nations or to the Security Council. The only questions ex- 
cluded were those under examination by the Security Council or out- 
side the scope of the Charter. The people of Palestine were not at 
present governing themselves and it appeared evident that the United 
Nations had obligations toward them by virtue of Article 1(1), the 
Declaration Regarding Non-Self-Goveming Territories in Chapter XI, 
and the provisions of Chapter XII. Article 14 could also be applied 
because the situation was Ukely to impair “the general welfare or 
friendly relations among nations”. It was also maintained by the 
delegates favoring partition that the Assembly’s decision was based 
on the equal rights and self-determination of peoples. In defending 
the powers of the Commission, they stated that Aere was no other 
method of implementing the Plan and that the Commission was solely 
a temporary, intermediary body through which the administration 
of the country could be transferred. It was not free to deviate from 

UN, Doc. A/P.V. 126. The proponents of partition did not answer this argu- 
ment directly. However, in spite of its scope and importance, the resolution was 
treated in the end as a recommendation. 
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the terms of the Assembly resolution or to modify its assignment in 
any way. Any political decisions would have to be made by the Se- 
curity Council, under whose guidance the Assembly had placed the 
Commission.^® 

Although efforts had been made by the General Aissembly to de- 
vise a plan for Palestine acceptable to Jews and Arabs alike, it failed 
to arrive at such a solution and was forced to recommend the Parti- 
tion Plan in the face of Arab opposition. The Palestine Commission 
soon found, and so reported to the Secinrity Council, that the Assem- 
bly resolution could not be carried out by peaceful means. Arab ele- 
ments, both inside and outside Palestine, were actively resisting par- 
tition by force of arms and a full-scale war was developing in Palestine. 

On February 24, 1948, the United States representative took the 
position before the Security Council that the United Nations had no 
authority to impose by force of arms any of its political decisions. 
General Assembly recommendations were not binding, he claimed, 
and were not automatically enforceable by the Security Council, 
although they possessed "great moral force.” Therefore, any action 
which the Security Coxmcil took must be solely for the maintenance 
of international peace and security under Article 39 rather than for 
enforcing partition.^^ For various reasons, the Security Council found 
it difficult to take action under Article 39.^^ The Security Council 
finally decided that it could not implement the Assembly resolution, 
and on April 1, adopted resolutions calling for an immediate truce 
in Palestine and requesting the Secretary-General to convene another 
special session of the Assembly "to consider further the question of the 
future government of Palestine.” ^ The second special session of the 
Assembly met on April 16, 1948. It turned down a United States pro- 
posal for the establishment of a temporary trusteeship under the Trus- 
teeship Council, and instead affirmed its support of the efforts being 
made by the Security Council to secure a truce and empowered a 
United Nations Mediator, chosen by a committee of the General As- 
sembly composed of representatives of the Great Powers, to use his 
good offices to "promote a peaceful adjustment of the future situa- 
tion of Palestine”, and obtain other short-range objectives related to 
the limiting of the effects of hostiHties.^ 

2. The Spanish Question. The problem of Spain has been thoroughly 
considered and discussed at two sessions of ^e General Assembly on 

Doc. A/A.C. 14/SR 27. 

UN, Bulletin, IV, p. 209-10. 

See comment on Article 39, infra, p. 262. 

^ UN, Security Council, OfficidL Records, Third Year, No. 42, p. 30-4. 

^ UN, General Assembly, Official Record of the Second Special Session . , . , 
Resolutions « . . , Doc. A/555, p. 5—6. 
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the basis of Articles 4, 10 and 14. On February 9, 1946, the Assembly 
adopted a resolution recalling the decisions of the San Francisco Con- 
ference and the Potsdam Conference that the admission of Spain to 
the United Nations would not be supported, endorsing these decisions, 
and recommending that Members of the United Nations act in ac- 
cordance with them.^ On April 9, the question was brought before 
the Security Council at the request of the Polish Govemment.“^ When 
it became clear that the Security Council could not take a decision on 
the merits of the question because of the absence of necessary agree- 
ment among its members, a resolution was adopted on November 4 
removing ft from the list of matters with which the Council was seized 
in order that the General Assembly might act. On December 12, 
the Assembly passed a resolution’® recommending (a) that "the 
Franco Government be debarred from membership in international 
agencies established by or brought into relationship with the United 
Nations, and from participation in conferences or other activities 
which may be arranged by the United Nations or by these agencies, 
until a new and acceptable government is formed in Spain”; (b) that 
if such a government is not established "within a reasonable time,” 
the Secmity Council consider the measures to be taken in order to 
remedy the situation; (c) "that aU Members of the United Nations 
immediately recall from Madrid their Ambassadors and Ministers 
Plenipotentiary accredited there”; and (d) that Members report to 
the Secretary-General and to the next session of the Assembly action 
taken in accordance with this recommendation. At its second session 
on November 17, 1947, after reconsidering the situation in tie light 
of Member response to its earlier recommendations, the Assembly 
passed a resolutioii merely expressing its confidence that "the Secur- 
ity Council will exercise its responsibilities under the Charter as soon 
as it considers that the situation in regard to Spain so requires.”^® 
Various proposals to reaffirm the Assembly resolution of December 
1946, to recommend that the Security Council take enforcement meas- 
ures pursuant to Article 41 of the Charter, and to express regret that 
the Assembly resolution of the previous year had not been complied 
with, failed to receive a two-thirds majority vote. 

The Assembly took strong action with respect to Spain at its first 
session in spite of serious opposition by some delegations. This action 

^UN, General Assembly, Resolutions Adopted . . . During the First Fart of 
its First Session . . . , Doc. A/64, p. 39. 

^ For summary of action taken, see Yearbook, 1946-47, p. 345-51 and Inter- 
national Organization, 1(1947), p. 81-4. 

UN, General Assembly, Resolutions Adopted , . . During the Second Part of 
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^ UN, General Assembly, Official Records of the Second Session . - . , Resolu- 
tions . . . , Doc. A/519, p. 21. 
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AVas opposed on the ground that it would constitute interference in 
the internal affairs of Spain in violation of Article 2(7), that, in effect, 
it was an attempt to force a change of government in Spain.^^ How- 
ever, a majority of the members of the Assembly concluded that the 
situation in Spain was of international concern and a potential threat 
to international peace. The action taken by the General Assembly 
was also opposed for another reason. It' was contended that the pro- 
posal that Members recall their Ambassadors and Ministers Plenipo- 
tentiary from Madrid was a violation of the Charter in that Articles 39 
and 41 reserved such power to the Security Council. The Security 
Council had already considered the Spanish case, it was argued, had 
failed to find that Spain was a menace to international peace, and had 
not recommended coercive measures. The teconunendation that Mem- 
bers withdraw their diplomatic representatives from Madrid consti- 
tuted a form of enforcement action similar to that which might be 
taken by the Security Council under Article 41. The only difference, 
it was stated, was that the recommendation of the General Assembly 
was not binding on the Members, whereas such a recommendation of 
the Security Council would be binding if a decision had been reached 
under Article 39 that a threat to the peace, breach of the peace, or act 
of aggression existed. 

A ttiird objection to Assembly action on Spain was dhected against 
the recommendation that the Security Council consider adequate meas- 
ures to be taken if the Government of Spain were not made more 
democratic within a reasonable time. The United States and the 
United Kingdom delegates asserted that it was not for the General 
Assembly, but for the Security Council itself to decide whether to 
take action in this matter in the light of its own consideration of the 
question. Moreover, the resolution implied that the existence of a 
government in Spain which did not completely fulfill the conditions 
laid down in the resolution was in itself a ground for action by the 
Security Council. This was contrary to the Charter, it was argued, 
which limits action by the Council to cases in which it has determined 
that there is a danger to the maintenance of intematipnal peace and 
security.^® 

3. The Greek Question, This question was considered at length by 
the Security Council during 1946-1947. It was imable to find a solu- 
tion acceptable to the permanent ' members.^® After the Security 

2’’ See conunent on Article 2(7), supra, p. 115. 

^ UN, General Assembly, OffkM Record of the Second Tart of the First Ses- 
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Council had voted to remove the question from the list of matters 
with which it was seized, the United States brought the question be- 
fore the General Assembly, claiming that there was a threat to the 
political independence and territorial integrity of Greece. No spe- 
cific article of the Charter was referred to in the United States draft 
resolution as providing the basis for Assembly action, but Article 10, 
taken together with Article 2(4), appeared to provide the necessary 
authority. The resolution finally adopted by the General Assem- 
bly on October 21, 1947 took account of the record of the Security 
Council proceedings in the matter and of the majority finding of the 
Councils Commission of Investigation that Albania, Bulgaria, and 
Yugoslavia had given assistance and support to the Greek guerillas, 
called upon those countries to do nothing which could furnish such 
aid and assistance, and called upon aU four Balkan states involved to 
settle their disputes peaceably. Additional recommendations called 
for the early establishment of normal diplomatic and good neighborly 
relations among the fom states, for the establishment of effective fron- 
tier conventions among them, and for their cooperation in handliag 
refugee and minority problems. The resolution established an eleven- 
nation Special Committee of the Assembly to make investigations and 
report to the United Nations on whether Albania, Bulgaria, and Yugo- 
slavia did anything which could furnish aid or assistance to the gueril- 
las, and on the compliance of the countries concerned with the As- 
sembly recommendations as a whole. The Committee was also to 
be available to assist the four governments in the implementation of 
the Assembly s recommendations. The Commission was granted the 
power to recommend the calling of a special session of the General 
Assembly if, in its opinion, further action by the Assembly was neces- 
sary prior to the next regular session.^ 

Some Members, including the Soviet Union and Yugoslavia, op- 
posed the establishment of the Special Committee on the ground that 
it violated the principle of the sovereign equality of nations and the 
domestic jurisdiction of Member nations, and refused to participate 
in its work. This attitude was also adopted by Albania and Bulgaria. 

4. The South African Question, Thp Government of India submit- 
ted in 1946 a complaint regarding the treatment of Indian nationals in 
the Union of South Africa, asking the General Assembly to study the 
question on the basis of Articles 10 and 14 of the Charter.^^ The mat- 
ter was considered by the General Assembly during the second part 
of its first session. South Africa and the countries supporting her in 

f 
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the case denied the right of the Assembly to consider the case since 
any action on the part of the Assembly would constitute intervention 
in the internal affairs of a state in violation of Article 2(7).®^ How- 
ever, the great majority of the delegations appeared to believe that 
the Assembly did possess competence under Articles 10 and 14 because 
economic reprisals had been taken and friendly relations between the 
two countries had been jeopardized. On December 9, 1946, the As- 
sembly adopted a resolution declaring that friendly relations between 
India and the Union of South Africa had been impaired as the result 
of discrimination against the Indians in South Africa, and that such 
treatment should be in conformity with the international obligations 
of the two countries under the agreements concluded between them 
and under the relevant provisions of the Charter. The resolution also 
requested the two governments to report to the Assembly at its next 
session on the measures which had been taken.^® 

Dxiring the second session of the General Assembly, India reported 
that South Africa had taken no steps to put the resolution into effect; 
that the situation had worsened during the past year; and that it had 
been impossible to reach a common basis for discussion since South 
Africa would not accept the Assembly s resolution as such a basis. 
South Africa still denied the General Assembly's jurisdiction in the 
case and did not consider itself bound by the resolution. The First 
Committee of the Assembly adopted a draft resolution reaflhrming the 
Assembly's resolution of December 1946 and requesting the two 
governments to enter into discussion at a round table conference “on 
the basis of that resolution ' without further delay The General 
Assembly failed to adopt the draft resolution of its First Committee 
and took no action on the question. ReaflSrmation of the 1946 resolu- 
tion was opposed because, as the United States delegate stated, “it 
did not seem to have improved the situation and it would be a mistake 
and a sign of weakness to re-state a decision which had not produced 
the expected results." The resolution requesting the parties to enter 
into discussions at a round table conference was also defeated because 
such discussions were to be on the basis of the 1946 resolution. 

In its first session the General Assembly made bold use of its powers 
under Articles 10 and 14 in spite of the domestic jurisdiction clause. In 
its second session the Assembly was unwifling to re affir m its previous 
action. Whether this represented a reversal of the earlier position of 
the General Assembly with respect to the powers of the General As- 

®^See comment on Article 2(7), supra, p. 118. 
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sembly under Articles 10 and 14, it is difficult to say. Political consid- 
erations were undoubtedly an important factor in explaining the re- 
sult. The delegate of India argued that failure to confirm the 1946 
resolution, in the face of a violation of it, meant a departure from 
the stand of the previous year and that such practices would under- 
mine the authority of the General Assembly and the United Na- 
tions.^® 

5. The Question of Security Council Voting Procedure. In both the 
second part of its first session and its second session the General As- 
sembly considered thoroughly, on the basis of Article 10, the voting 
procedure of the Security Council, especially the exercise of the veto 
privilege by the permanent members. The Assembly assumed the 
power of recommending to the Council the correction of certain de- 
fects in its voting procedure imder Article 27 in order to enable the 
Council to fulfill the tasks which the Charter had entrusted to it. In 
its first resolution on the question the Assembly followed the advice 
of .Mr. Wellington Koo (China), who stated that the Assembly should 
adopt a resolution which was acceptable generally, especially to all the 
members of the Secxnrity Council, “because you wiU recall that, while 
under Article 10 of the Charter, the General Assembly has the right to 
make any recommendation as regards the powers and functioning of 
the Security Council as well as of other organs, yet under Article 30 
of the Charter, the Security Council has the exclusive right to adopt 
its own rules of procedure. Therefore, whatever resolution we pass 
can take eflFect only when it is implemented by the Security Council.” 

The resolution passed by the General Assembly in December 1946, 
requested the permanent members of the Security Council to consult 
with one another and with their fellow members with a view to 
bringing about some moderation in their use of the veto, and recom- 
mended to the Security Council the adoption of practices and proce- 
dmes which would assist in reducing the defects in the application 
of Article 27, taking into consideration the views expressed by the 
General Assembly.®® 

During the seven months following the passage of this resolution, 
some progress was made in the Security Council toward securing 
sufficient agreement among the permanent members so that decisions 
could be taken. Seven major matters were considered by the Council 
and, until JtJy 1947, the veto was exercised only once. The chief 
reason for this improvement was the development of the practice 
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of voluntary abstention®^ from voting by the permanent members 
in respect to proposals they could not actively support but to which 
they were not strongly opposed. However, between July 29 and De- 
cember 31, 1947, the veto was used thirteen times ~ twelve times by 
the Soviet Union and once by France. 

The problem was again brought before the General Assembly in its 
second session and the Assembly adopted a resolution (1) requesting 
the Interim Committee of the Assembly to consider the problem, con- 
sulting any committee which the Council might designate to cooper- 
ate with the Interim Committee, and report with its conclusions to 
the third session of the General Assembly; and (2) requesting the 
permanent members of the Council to consult with one another in 
order to secure agreement among themselves on the problem.^ The 
Soviet Union charged that these resolutions were a direct attack on 
the rule of Great Power unanimity and a violation of the Charter. 
Moreover, the Soviet Union refused to participate in the work of the 
Interim Committee. 

6. Membership in the United Nations, Article 10, in addition to 
Article 4, was used by the General Assembly at its first and second 
sessions in support of its right to discuss and make recommendations 
to the Security Council on the applications of states for membership 
in the United Nations which had been rejected by the Security 
Council.^ 

7. Non-Self -Governing Territories. Article 10 was cited by various 
delegations in the General Assembly in support of the right of the 
General Assembly to discuss questions arising under Chapter XI of 
the Charter {Declaration Regarding Non-Self -Governing Territories) 
and to make recommendations in connection therewith. These in- 
cluded resolutions recommending the establishment of an mi hoc 
committee to consider information received from Members adminis- 
tering non-self-governing territories imder Article 73(e) of the Char- 
ter, and recommending to governments administering such territories 
the calling of conferences of representatives of non-self-goveming peo- 
ples.*^ 

Conclusions. The discussions at San Francisco bear witness to the 
importance that was attached to Article 10 by those delegations anx- 
ious to strengthen the role of the General Assembly, particularly in 
relations to the Security Council. There can be little question that 

^ On effects of abstention, see comment on Article 27, infra, p. 223. 
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in practice Article 10 has largely served that purpose. Article 10 has 
been used to provide additional support for General Assembly action 
under other articles of the Charter, and as an independent source of 
Assembly authority. In a sense, the role of Article 10 with respect 
to Assembly functions and powers has been similar to that of the 
"necessary and proper" clause of the United States Constitution with 
respect to the legislative powers of Congress. However, it has been 
necessary to recognize that the powers of the General Assembly 
under Article 10 are subject to certain practical limitations, arising 
not only from the Article itself, but, more importantly, from the nature 
of the Organization and the special powers and responsibilities of the 
Great Powers. After all, the General Assembly can only recommend, 
as finally had to be admitted in the Palestine case, and its authority 
rests therefore on the persuasiveness of its recommendation, i.e. on a 
moral basis. Even with respect to enforcement measures, unlike the 
Security Council, it can only recommend. Furthermore, while it has 
asserted its right to discuss the way in which the Security Council 
performs its functions under the Charter, and has made recommenda- 
tions with respect thereto, these recommendations again have only 
moral force back of them. The right of a permanent member to veto 
a substantive proposal in the Council remains intact and under the 
Charter can only be modified with its consent. Recognition of these 
realities has tempered somewhat the earlier enthusiasm for strong 
action by the General Assembly under Article 10 and other articles 
of the Charter and led to a greater emphasis upon the need for agree- 
ment between the parties concerned as a solid foundation for Assem- 
bly action if Assembly resolutions are not to be disregarded with 
dangerous frequency. 


Article 11 

1. The General Assembly may consider the general principles of 
cooperation in the maintenance of international peace and security, 
including the principles governing disarmament and the regulation 
of armaments, and may make recommendations with regard to such 
principles to the Members or to the Security Council or to both. 

General. This paragraph, foDowing as it does Article 10, becomes a 
specific application of the more comprehensive provisions of that Ar- 
ticle. By its terms the General Assembly is given the power to con- 
sider and make recommendations concerning the general principles 
of cooperation in the maintenance of international peace and security. 
The specific mention of disarmament and the regulation of anna- 
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xnents is intended to make it clear that these topics are included, not 
to limit in any way the scope of the Assembly’s power. 

It should be noted that paragraph 2 of Article 11 qualifies the right 
of the Assembly to make recommendations; paragraph 1 does not 
contain any such limitation. The General Assembly may under this 
paragraph make recommendations whether or not the Security Coun- 
cil is dealing with the same subject matter. The paragraph fits into 
the general plan of the Charter that so far as the field of political co- 
operation is concerned, the special function of the General Assembly 
is to consider and recommend principles of action, while the special 
function of the Security Council is to deal with disputes and situations 
as they arise. 

A point to be noted in connection with this paragraph is the use 
of the word "‘consider” in place of the word “discuss” which we find 
used in Article 10 and in Article 11(2). The distinction goes back to 
the Dumbarton Oaks Proposals. It has been suggested that there is a 
“shade of difference” between the two words, that “consider” is more 
comprehensive than the word “discuss”, and may have the implica- 
tion of leading to some form of action, as, for example, the making of 
a recommendation.^ This distinction would seem, however, to lose 
much of its point in view of the fact that in Article 11(1), where the 
word “consider” is used, the General Assembly is expressly given the 
power to recommend, as in Article 10 and Article 11(2), where the 
word “discuss” is employed. 

General Principles of Cooperation in the Maintenance of Interna- 
tional Peace and Security. The authority conferred upon the General 
Assembly to consider and make recommendations with respect to 
such general principles is closely connected with the power which 
the Assembly has under Article 13(1) (a) to initiate studies and make 
recommendations for the purpose of promoting international coopera- 
tion in the political field. In fact the General Assembly resolution of 
November 13, 1947, establishing an Interim Committee, combines 
these two paragraphs for purposes of study and recommendation by 
the Committee.^ 

A distinction is made in Article 11(1) and (2), between “general 
principles of cooperation” and “any questions relating to the mainte- 
nance of international peace and security” brought before it by a 
Member, a non-Member or by the Security Council, In a memorandum 
prepared by the Secretariat for the Interim Committee on experience 

^ Testimony of Leo Pasvolsky before Senate Committee on Foreign Relations, 
Hearings ^ on The Charter of the United Nations . . , , July 2, 1945, p. 242. 

^ UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions . . . , Doc. A/519, p. 15. 
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in the preparation of political and security matters for the General 
Assembly,^® the distinction was made between “questions which con- 
cern the generality of Members” and "special questions which are of 
more direct concern to two States or to a restricted group of States,” 

Several proposals were submitted to the Interim Committee for the 
improvement of procedures of pacific settlement. These were considered 
by Sub-Committee 2 which in its report made a series of recommen- 
dations based upon them. These recommendations included the resto- 
ration to the General Act of 26 September 1928 of its original eflicacy, 
amendment of the Rules of Procedure of the General Assembly to 
authorize the President to exercise conciliatory functions^ a recommen- 
dation to the Security Council of the adoption of an improved concili- 
ation procedure, and the creation of a panel from which commissions 
of conciliation and inquiry might be drawn. These recommendations 
were accepted by the Interim Committee and submitted to the General 
Assembly at its third session. 

Disarmament and the Regulation of Armaments, The provisions of 
the Charter with respect to disarmament are considerably weaker than 
the provisions contained in Articles 8 and 9 of the Covenant of the 
League of Nations. For instance, the Covenant recognized the dan- 
gers of the private armament industry, but a proposal to include a 
similar provision in the Charter was defeated. It is quite clear that 
the framers of the Charter intended that disarmament should take a 
more modest place in the system of the United Nations than it did in 
the League system. The League aimed to develop a system whereby 
"Security, Arbitration, and Disarmament” would work hand in hand 
and on an equal basis. The Charter emphasizes “Security, Pacific Set- 
tlement and Welfare”, with disarmament in a subordinate position. 

While the Council of the League was specifically empowered to 
formulate plans for the reduction of national armaments “for the con- 
sideration and action of the several Governments”, the Assemblys 
competence was sufiBciently broad to permit it to do the same thing. 
The Charter, however, expressly grants to the General Assembly the 
power to consider "the principles governing disarmament and the 
regulation of armaments” and to make recommendations with respect 
to such principles, while the Security Council alone is made respon- 
sible, under the terms of Article 26, “for formulating . . . plans to 
be submitted to the Members of the United Nations for the establish- 
ment of a system for the regulation of armaments.” The competence 
of the General Assembly is thus permissive, and confined to the for- 
mulation of general principles; whereas that of the Security Council 

« UN, Doc. A/AC.18/59. 
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is more mandatory and is directed towards the formulation of spe- 
cific plans/' 

In the first part of its first session in London the General Assembly 
took the initiative in respect to the international control of atomic 
energy by establishing a Commission to deal with the problems raised 
by the discovery and use of atomic energy and other weapons of mass 
destruction. The Atomic Energy Commission was to be composed 
of one representative from each of the states represented on the Se- 
curity Council, and Canada, when that state was not a member of 
the Council, and was to be accountable to the Security Council to 
whom it was to submit its reports and recommendations. The Com- 
mission was to make proposals 

(a) for extending between all nations the exchange of basic scientific 
information for peaceful ends; 

(b) for control of atomic energy to the extent necessary to ensure its use 
only for peaceful purposes; 

(c) for the elimination from national armaments of atomic weapons and 
of all other major weapons adaptable to mass destmction; 

(d) for effective safeguards by way of inspection and other means to 
protect complying States against the hazards of violations and evasions.^ 

During the second part of its first session the General Assembly 
considered the larger question of general principles governing the 
regulation and reduction of national armaments in general. The dis- 
cussion covered a variety of topics, including international control 
of atomic energy, information regarding national armaments, a system 
of inspection and the implementation of Article 43 of the Charter.^® 
It became apparent that much the same conflict of interests and atti- 
tudes existed as characterized League discussions of the disarmament 
question. The resolution finally adopted on December 14, 1946, was 
a compromise which because of its importance is here reproduced in 
full. The resolution was as foUows: 

1. In pursuance of Article 11 of the Charter and with a view to strengthen- 
ing international peace and security in conformity with the Purposes and 
Principles of the United Nations, 

The General Assembly, 

Recognizes the necessity of an early general regulation and reduction 
of armaments and armed forces. 

2. Accordingly, 

The General Assembly, 

See Evatt, Herbert V., The United Nations, Cambridge, 1948, p. 84. 
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Recommends that the Security Council give prompt consideration to 
formulating the practical measures, according to their priority, which are 
essential to provide for the general regulation and reduction of armaments 
and armed forces and to assure that such regulation and reduction of arma- 
ments and armed forces will be generally observed by all participants and 
not unilaterally by only some of the participants. The plans formulated by 
the Security Council shall be submitted by the Secretary-General to the 
Members of the United Nations for consideration at a special session of 
the General Assembly. The treaties or conventions approved by the General 
Assembly shall be submitted to the signatory^ States for ratification in accord- 
ance with Article 26 of the Charter. 

3. As an essential step towards the urgent objective of prohibiting and 
eliminating from national armaments atomic and all other major weapons 
adaptable now and in the future to mass destruction, and the early estab- 
lishment of international control of atomic energy and other modem scientific 
discoveries and technical developments to ensure their use only for peace- 
ful purposes. 

The General Assembly, 

Urges the expeditious fulfilment by the Atomic Energy Commission of its 
terms of reference as set forth in section 5 of the General Assembly resolu- 
tion of 24 January 1946. 

4. In order to ensure that the general prohibition, regulation and reduc- 
tion of armaments are directed towards the major weapons of modem 
warfare and not merely towards the minor weapons. 

The General Assembly, 

Recommends that the Security Council expedite consideration of the 
reports which the Atomic Energy Commission will make to the Security 
Council and that it facilitate the work of that Commission, and also that 
the Security Council expedite consideration of a draft convention or con- 
ventions for the creation of an international system of control and inspection, 
these conventions to include the prohibition of atomic and all other major 
weapons adaptable now and in the future to mass destruction and the con- 
trol of atomic energy to the extent necessary to ensure its use only for peace- 
ful purposes. 

5. The General Assembly, 

Further recognizes that essential to the general regulation and reduction 
of armaments and armed forces, is the provision of practical and effective 
safeguards by way of inspection and other means to protect complying 
States against the hazards of violations and evasions. 

Accordingly, 

The General Assembly, 

Recommends to the Security Council that it give prompt consideration 
to the working out of proposals to provide such practical and effective safe- 
guards in connexion with the control of atomic energy and the general 
regulation and reduction of armaments. 

6. To ensinre the adoption of measures for the early general regulation 
and rieduction of armaments aiKl armed forces, for the* prohibition of the 
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use of atomic energy for irulitaiy purposes and the elimination from national 
armaments of atomic and all other major weapons adaptable now or in 
the future to mass destruction, and for the control of atomic energy to the 
extent necessary to ensure its use only for peaceful purposes, 

There shall be established, within the framework of the Security Council, 
which bears the primary responsibility for the maintenance of international 
peace and security, an international system, as mentioned in paragraph 4, 
operating through special organs, which organs shall derive their powers 
and status from the convention or conventions under which they are estab- 
lished. 

7. The General Assembly, 

Regarding the problem of security as closely connected with that of 
disarmament. 

Recommends the Security Council to accelerate as much as possible the 
placing at its disposal of the armed forces mentioned in Article 43 of the 
Charter; 

Recommends the Members to imdertake the progressive and balanced 
withdrawal, taking into account the needs of occupation, of their armed 
forces stationed in ex-enemy territories, and the withdrawal without delay 
of their armed forces stationed in the territories of Members without their 
consent freely and pubhcly expressed in treaties or agreements consistent 
with the Charter and not contradicting international agreements; 

Further recommends a corresponding reduction of national armed forces, 
and a general progressive and balanced reduction of national armed forces. 

8. Nothing herein contained shall alter or limit the resolution of the 
General Assembly passed on 24 January 1946, creating the Atomic Energy 
Commission. 

9. The General Assembly, 

Cedis upon all Members of the United Nations to render every possible 
assistance to the Security Council and the Atomic Energy Commission in 
order to promote the establishment and maintenance of international peace 
and collective security with the least diversion for armaments of the 
world’s human and economic resources.®^ 

The adoption of this resolution placed upon the Security Council 
the responsibility for further action by way of implementation. While 
important procedural steps have been taken, no progress has been 
made toward resolving the substantive diflBculties in the way of a plan 
of international regulation of armaments.®^ The unsatisfactory state of 
relations between certain of the permanent members of the Security 
Council has of course been primarily responsible for this result. 

2. The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by 
any Member of the United Nations, or by the Security Council, or by 

UN, General Assembly, Resolutions Adopted . . . During the Second Fart of 
its First Session . . . , Doc. A/64/Add. 1, p. 65-7. 

See comment on Articles 26 and 43, infra, p. 209 and 281. 
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a state which is not a Member of the United Nations in accordance 
with Article 35^ paragraph 2, and, except as provided in Article 12, may 
make recommendations with regard to any such questions to the state 
or states concerned or to the Security Council or to both. Any such 
question on which action is necessary shall be referred to the Seciurity 
Council by the General Assembly either before or after discussion. 

General. This paragraph is also a special application of the gen- 
eral principle expressed in Article 10. It follows closely provisions 
contained in Chapter V, Section B, paragraph 1, of the Dumbarton 
Oaks Proposals. The one additional provision, permitting a state that 
is not a Member to bring a question of the nature indicated before 
the General Assembly, simply harmonizes this paragraph, dealing with 
the powers of the General Assembly, with the provisions of Ar- 
ticle 35(2), dealing with the pacific settlement of disputes. 

This paragraph, with the limitation on the General Assembly's 
power contained in the reference to Article 12, is consistent with Ae 
general principle upon which the peace and security system of the 
Charter is based, namely, that the General Assembly is primarily the 
organ for discussion, while the Security Council is the organ for action. 
It is recognized, however, that there are two circumstances under 
which the General Assembly can make recommendations with respect 
to questions relating to the maintenance of international peace and 
security which specially concern two or a limited number of states. 
The first is when the Security Council is not exercising, in respect 
to such questions, its functions under the Charter. The second is 
when the Security Coimcil requests the General Assembly to consider 
the question and to make recommendations. The first circumstance 
is limited, however, by the requirement of the last sentence of this 
paragraph that any question on which action is necessary shall be re- 
ferred to the Security Council. It is presumably only when the Secur- 
ity Council has voluntarily ceased to deal with the question, that the 
General Assembly can make recommendations as well as discuss the 
subject matter. 

"Action” Which the General Assembly May Take. The last sentence 
of this paragraph provides that any question upon which action is 
necessary shall be referred to the Security Council before or after 
discussion. The question naturally arises as to what meaning "action” 
has in this context. It would appear to have been the intention of 
the framers of the Charter that die Security Council was the organ 
primarily responsible for performing the kind of acts described in 
Chapters V, VI, VII and VIII of the Charter. According to this con- 
ception of the role of the Securiiy Coimcil, "action” under this para- 
graph might be defined as action xmder these chapters and would in- 
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dude action with a view to the pacific settlement of a dispute or ad- 
justment of a situation as well as enforcement action. 

In practice, however, the General Assembly would appear to have 
interpreted its powers somewhat more broadly. The Spanish and 
Greek questions were both removed from the list of questions before 
the Security Council before they were considered by the General 
Assembly. The fact that the Security Council had thus proclaimed its 
inability to act provided the General Assembly with justification un- 
der the Charter to take the steps that it did. These included the 
recommendation of terms of settlement, the establishment of a com- 
mission to assist in implementing the terms of settlement and the 
recommendation of enforcement measures. The question relating to 
the treatment of Indians in South Africa, however, was brought be- 
fore the General Assembly directly. The alleged impairment of 
friendly relations between states and the threat of further impair- 
ment were certainly related to the maintenance of international peace 
and security. The question was discussed and a resolution was adopted 
by the General Assembly,®^ requesting the two governments to report 
on measures taken to improve the situation, without any reference of 
the question to the Security Council. Technically, perhaps, no "ac- 
tion*" was taken. 

In the Korean and Palestine cases, the questions brought before 
the General Assembly were certainly not devoid of serious implica- 
tions so far as the maintenance of international peace and security 
were concerned. By its resolution of November 29, 1947, on the Pales- 
tine question, the General Assembly recommended a comprehensive 
plan for the final settlement of the question, "Partition with Economic 
Union", and estabhshed a Commission to implement the Plan, In 
addition, the resolution requested the Security Coimcil to accept cer- 
tain responsibilities in connection with the implementation of the 
Plan and the maintenance of peace, responsibilities that the Security 
Council subsequently refused to accept.®® By its resolution of May 15, 
1948, adopted after the Security Council had requested that the Gen- 
eral Assembly reconsider the question in special session, the Assem- 
bly empowered a United Nations Mediator to perform mediatory 
functions in connection with the long-range settlement of the ques- 
tion and the immediate limitation of hostilities. 

In the Korean case, the General Assembly was in effect called upon 
to resolve a conflict which had developed between the United States 

UN, General Assembly, Resolutions Adopted . . . During the Second Tart of 
its First Session . . . , Doc. A/64/Add, 1, p. 69. 

See infra, p. 180. w See Supra, p. 154. 

^ See supra, p. 153. 
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and the Soviet Union over the implementation of the Moscow agree- 
ment of December 1945. By its resolution of November 14, 1947, the 
General Assembly decided that elected representatives of the Korean 
people should participate in the consideration of Korea’s future, rec- 
ommended a plan for the election of such representatives, and cre- 
ated a Temporary Commission to expedite the holding of elections.®® 
The Soviet Union refused to accept the resolution and to participate 
in the carrying out of the plan. 

The provisions of this paragraph make it possible for the Security 
Council to transfer a matter to the Assembly in the same way as the 
League Council could do under Article 15, paragraph 9, of the Cove- 
nant. The Security Council is not, however, required to do this at 
the request of one of the parties as was the rule under the Covenant. 
The Security Council has removed two questions from its agenda so 
that they might be considered by the General Assembly, the Spanish 
question on November 4, 1946, and the Greek question on Septem- 
ber 15, 1947, and in the Palestine case, requested the calling of a 
special session of the General Assembly to reconsider the matter. 

3. The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace 
and security. 

This paragraph was added at San Francisco with a view to strength- 
ening the position of the General Assembly. While recognizing by 
implication the primary responsibility of the Security Council for 
tatog action to maintam international peace and security, it em- 
powers the Assembly to call the attention of the Council to situations 
which are likely to endanger peace and security, as it did in the 
Palestine case. This enables the Assembly to take a decision as to 
whether in its opinion such a situation exists, and to place openly 
upon the Council responsibility for dealing with it. It is intended to 
reduce the likelihood that a particular situation in which one of the 
permanent members of the Council has a special interest will not 
be brought before the Council for action. 

4. The powers of the General Assembly set forth in this Article shall 
not limit &e general scope of Article 10. 

This paragraph is intended to make clear that the provisions of 
Article 11 are intended to particularize, but not restrict, the more gen- 
eral provisions of Article 10. 

UN, General Assembly, OfficUd Records of the Second Session . . . , Reso- 
lutions . . . , Doc. A/519, p. 16-8. 
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Article 12 

h While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter^ the Gen- 
eral Assembly shall not make any recommendation with regard to that 
dispute or situation unless the Security Council so requests. 

Background. It is quite clear that the object of this paragraph is to 
ensure that the General Assembly shall not interfere with the exercise 
by the Security Council of its functions to maintain international 
peace and security in accordance with the powers vested in it by Chap- 
ters V, VI, VII, and VIII, or by Article 94(2). The Council was given 
these functions because it was thought that it was the organ best 
constituted to work quickly and eflBciently. It was felt at Dumbarton 
Oaks and San Francisco that this speed and eflBciency would be 
endangered if the General Assembly were permitted to make recom- 
mendations with respect to questions xmder treatment by the Council. 
For that reason, it was deemed wise to introduce a special provision 
to prevent interference and overlapping of action. This reason obvi- 
ously disappears if the Council should request the opinion of the As- 
sembly. This is expressly recognized in the latter part of the para- 
graph. 

It is stated in this paragraph that the Assembly shall not make any 
recommendation under the circumstances indicated. This does not 
mean that the Assembly cannot discuss such disputes or situations. 
The wording of Articles 10 and 12 makes it clear that discussion is 
permitted. 

Application. To date, the Security Council has not explicitly re- 
quested the General Assembly to make a reconmiendation on any 
matter before it for action. The one attempt that was made in con- 
nection with the consideration of the Greek question by the Security 
Coxmcil was defeated. However, in considering the Palestine ques- 
tion, substantially the same result was achieved when the Security 
Council by its resolution of April 1, 1948, requested the Secretary.- 
General “in accordance with Article 20 of the United Nations Charter, 
to convoke a special session of the General Assembly to consider fur- 
ther the question of the future government of Palestine.”®’^ In two 
cases, the Spanish and Greek, the Security Council voted to remove 
the questions from the list of matters before it for action in order 
that the General Assembly might act. 

The introductory word§ of this paragraph, “while the Security 
Cotmcil is exercising in respect of any dispute or situation the func- 

UN, Security Council, Official Records, Third Year, No. 52, p. 34-5. 
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tions assigned to it in the present Charter,” have been interpreted by 
the Council in actual practice as meaning "while a dispute or situa- 
tion is still on the agenda of the Council.” A contrary view as to the 
proper interpretation of the clause has been expressed as follows: 
"This interpretation is not in accordance with the ordinary meaning 
of the words and is not supported by the debates which took place 
on the subject at San Francisco. In fact, the Council should be actu- 
ally exercising its functions of conciliation or settlement of disputes 
by enforcement measures, before the Assembly is blocked from mak- 
ing recommendations. Obviously, it is not so doing if, after exercise 
of the right of veto, the Cotmcil has been reduced to inaction, even 
though technically the matter may still be listed on the Council's 
agenda.” The established practice is that the Council must vote to 
remove a question from its agenda before the General Assembly may 
make a recommendation concerning it. The decision taken is a 
procedural one which consequently does not require the concurrence 
of all the permanent members of the Council. Thus the possibility 
of appealing in effect from the Council to the General Assembly is 
facilitated. 

2. The Secretary-General, with the consent of the Security Coimcil, 
shall notify the General Assembly at each session of any matters rela- 
tive to the maintenance of international peace and security which are 
being dealt with by the Security Council and shall similarly notify the 
General Assembly, or the Members of the United Nations if the Gen- 
eral Assembly is not in session, immediately the Security Council ceases 
to deal with such matters. 

There was no comparable provision in the Dumbarton Oaks Pro- 
posals. One of the major concerns of the smaller powers was that 
the Security Council might by one means or another keep a dispute 
or situation from coming before the General Assembly for consider- 
ation and recommendation, even though the Council was not engaged 
in dealing with the matter in any active way. This paragraph was 
agreed upon at San Francisco, after lengthy discussion, for the pur- 
pose of giving some assurance that the principle of the first paragraph 
was not misused in practice. It was also felt that the Members of 
the United Nations should be kept informed regarding matters before 
the Security Council for consideration and action. 

The first part of this paragraph places upon the Secretary-General 
the obligation to notify the General Assembly at each session of any 
matters relative to the maintenance of international peace and secur- 

^ Evatt, op. cit,, p. 123. 
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ity whicli are being dealt with by the Security Council. This obliga- 
tion does not extend to reporting action taken since the purpose of 
the report is to assist the Assembly in determining its agenda.®® The 
one condition imposed is that the Secretary-General must act with 
the consent of the Council. 

The second part of the paragraph requires the Secretary-General 
to notify the General Assembly immediately, if it is in session, and 
the Members of the United Nations, if the Assembly is not in session, 
when the Council has ceased to deal with such matters. The word 
"similarly’’ refers to Council consent. Consequently, the Council de- 
cides, by a vote of any seven members, that it has ceased to deal with 
a matter and the General Assembly cannot make a recommendation 
on the question until the Council has taken the decision.®® 


Article IS 

1. The General Assembly shall initiate studies and make recom- 
mendations for the purpose of: 

a. promoting international cooperation in the political field and en- 
couraging the progressive development of international law and its 
codification; 

b. promoting international cooperation in the economic, social, cul- 
tural, educational, and health fields, and assisting in the realization of 
human rights and fundamental freedoms for all without distinction as 
to race, sex, language, or reUgion. 

Background, The obligation placed upon the General Assembly by 
this paragraph, i.e., to "initiate studies and make recommendations”, 
provides the basis for extremely constructive work by that body. It 
directs the General Assembly to initiate studies within the wide range 
of subjects covered by sections (a) and (b), to discuss the results of 
these studies, and to make recommendations, either to the Members 
or to the appropriate organs of the United Nations or to both, with 
respect to action which should be taken. The paragraph has provided 
the opportunity for the continuation of a form of international activity 
which proved to be very useful under the League system. 

Although at San Francisco a proposal that the General Assembly be 
specifically empowered to "submit general conventions for the con- 
sideration” of states both Members and non-Members was defeated, 
the General Assembly has assumed that power and has initiated the 
drafting of several important international conventions dealing with 
subjects covered in this Article. The Assembly of the United Nations 

See UN, Doc. A/124. «> S§e UN, Doc. A/389. 
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follows the practice of the League Assembly which, without specific 
authority, undertook the drafting of important international agree- 
ments, such as the Geneva Protocol of 1924. 

^Promoting international cooperation in the political peldr "Ar- 
ticle 13, paragraph 1, may be regarded as a transition from the func- 
tions of the General Assembly dealing with the maintenance of peace 
and security, to its functions, more nearly legislative in character, 
dealing with constructive efforts to secure cooperation between States 
in the field of ^peaceful change* with which Article 14 deals. The 
word political’ is given no explanation, but is set off as against legal 
development in the same clause, and as against economic, social and 
other fields, which were transferred to the following clause.” It is 
difficult, in these days of interdependence, to distinguish political 
from other types of questions. Almost anything today may be a politi- 
cal issue, but this clause reinforces efforts to secure cooperation in all 
fields which might remove causes of war and thereby maintain inter- 
national peace and security. 

The clause directing the General Assembly to initiate studies and 
make recommendations to promote cooperation in the political field 
is closely connected with the first part of Article 11, w^hich provides 
that the General Assembly "may consider the general principles of 
cooperation in the maintenance of international peace and security”. 
As stated previously, the General Assembly entrusted to its Interim 
Committee the task of studying methods whereby the principles of 
Article 11(1) and Article 13(1) (a) might be developed.®^ The limita- 
tions specified in Article 12 do not apply to this Article. 

The power of the General Assembly under Article 13(1) "to initi- 
ate studies and make recommendations” has been cited by Assembly 
members to justify the investigatory powers of the Interim Commit- 
tee and the establishment of the Palestine, Greek and Korean Com- 
missions. 

'^Encouraging the progressive development of international law and 
its codificationr The inclusion of this phrase was due in large part 
to the insistence at San Francisco that more emphasis be placed on 
law as the basis of the Organization. This attitude is also reflected 
in the inclusion of references to international law and justice in the 
Articles dealing with Purposes and Principles. 

The terms "progressive development” and "codification” describe in 
general processes which are in common use in modem legal systems. 
The first is a process by which law is developed through practice, 
legislation and judicial decision widiout too much attention to com- 

^ MOTtorandum by the Secretariat, UN, Doc. A/AC.18/33, p. 9, 

^ See supra, p. 164. 
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plete authoritative statements, while codification is a process by which 
law is given a complete and systematic statement which supercedes 
in a sense previous court decisions and legislative enactments. With 
respect to international law the terms of necessity have a somewhat 
different meaning. The Statute of the International Law Commission, 
adopted by the General Assembly in its resolution of November 21, 
1947 contains the following detotion of these terms: 

In the following articles, the term “progressive development of interna- 
tional law” is used for convenience as meaning the preparation of draft 
conventions on subjects which have not yet been regulated by international 
law or in regard to which the law has not yet been sufficiently developed 
in the practice of States. Similarly the expression “codification of inter- 
national law” is used for convenience as meaning the more precise formula- 
tion and systematization of rules of international law in fields where there 
already has been extensive state practice, precedent and doctrine.®^ 

It is to be noted that the term "progressive development” precedes 
the term “codification” in the Article. In the General Assembly reso- 
lution of December 11, 1946, this order is maintained, while “codifica- 
tion” is specifically qualified by the word “eventual”.®^ Thus, empha- 
sis so far as present action is concerned is very definitely placed on 
the process of progressive development. 

By the above resolution, the General Assembly established a Com- 
mittee to study the methods by which the Assembly “should encourage 
the progressive development of international law and its eventual 
codification” and methods of securing the cooperation of United Na- 
tions organs and other international and national bodies to this end.®® 
In its report the Committee recommended that the General Assem- 
bly set up a permanent International Law Commission for the pur- 
pose. Provision was made for its establishment in a resolution adopted 
by the General Assembly during its second session.®® 

According to its Statute, the Commission is to be composed of flf- 

®®UN, General Assembly, Official Records of the .Second Session . . . , Reso^ 
lutions . . . , Doc. A/519, p. 105-10, 

Ibid., Article 15. 

^UN, General Assembly, Resolutions Adopted . , . During the Second Part 
of its First Session . . . , Doc. A/64/Add. 1, p. 187, 

^^Ibid. 

UN, Doc. A/504. 

UN, General Assembly, Offiddl Records of the Second Session . . . , ResO“ 
lutions . . . , Doc. A/519, p. 105. For discussion of this general problem, see 
Alvarez, Alejandro, ‘The Reconstruction and Codification of International Law,” 
The International Law Quarterly^ I, p. 469-81; Hurst, Sir Cecil, “A Plea for ffie 
Codification of International Law on New Lines," Grotius Society, Transactions, 
XXXII (1946), p. 185 et seq.; and Liang, Yuen-li, “The Genersi Assembly and 
the Progressive Development and Codification of International Law," American 
Journal of International Law, XLII, p. 66-97. 
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teen persons of recognized competence in international law, repre- 
senting the chief forms of ci\dli 2 ation and the basic legal systems of 
the world. Its members are nominated by the governments of Mem- 
bers and are to be elected by the General Assembly The Statute 
defines the procedures to be followed both in the progressive develop- 
ment and in the codification of international law. 

Since international law includes all treaties and other agreements 
between states,"® a multipartite treaty which is entered into follow- 
ing recommendation by the General Assembly is an important step 
in the "progressive development of international law”. Intemation^ 
law may also be developed through the practice of states in response 
to General Assembly recommendations, and by the practice of the 
United Nations itself- During its second session, the General As- 
sembly passed resolutions, based in part on Article 13(1), which: 
(a) recommended that organs of the United Nations and the specialized 
agencies should, from time to time, review the important points of law 
which have arisen in the course of their activity, including points of law 
relating to the interpretation of the Charter or the constitutions of the 
specialized agencies, and should refer them to the International Court 
of Justice for an advisory opinion; (b) drew the attention of Members 
of the United Nations which have not yet accepted the compulsory 
jurisdiction of the Court to the desirability of doing so with as few res- 
ervations as possible; (c) called attention to the desirability of insert- 
ing in treaties and conventions arbitral clauses providing for the sub- 
mission of disputes to the Court; (d) recommended that states, 
whether Members of the United Nations or not, should submit their le- 
gal disputes to the Court; and (e) recommended to all Members that 
they take measures to encourage the teaching of international law, 
and the purposes, principles, structure, background, .and activities of 
the United Nations in their schools/^ 

Economic and Social Cooperation, Section ( b ) of this paragraph rep- 
resents a considerable amplification of the comparable provisions of 
the Dumbarton Oaks Proposals and provides a broad basis for Gen- 
eral Assembly action to remove the causes of war. It is necessary to 
bear particularly in mind in connection with this paragraph the limita- 
tions imposed by Article 2(7). Work which has been done by the 
Assembly under this section will be considered in greater detail in 
connection with Chapters IX and X. 

^ The resolution of the General Assembly provided that the first elections would 
be at the third session. 

See Statute of the International Court of Tustice, Article S8, m/ra, p. 620, 

UN, General Assembly, Official Records of the Second Session ...» Reso- 
lutions . . . , Doc. A/519, p. 1C)3. 

Ibid,, p. 110. 
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2. The further responsibilities, functions, and powers of the General 
Assembly with respect to matters mentioned in paragraph 1(b) above 
are set forth in Chapters IX and X. 

See comment on Articles of Chapters IX and X. 


Article 14 

Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, re- 
gardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 

Background, This Article had no counterpart in the Dumbarton 
Oaks Proposals except for the provision of Article V, Section B, para- 
graph 6, which said that the General Assembly should initiate studies 
and make recommendations for the purpose of "adjusting situations 
likely to impair the general welfare” The scope and purpose of the 
Dumbarton Oaks provision was obviously more limited than the 
scope and purpose of the Article under consideration. Article 19 of 
the Covenant provides a closer parallel. 

This Article was one of the amendments proposed by the Sponsoring 
Governments at San Francisco. It was intended to provide a means 
by which situations which threaten the general welfare or friendly rela- 
tions between states may be considered and recommendations made 
with respect to them. It represents a modest approach to the prob- 
lem of “peaceful change” in a dynamic world. The approach is modest 
since no recommendation made by the General Assembly has any 
binding force. Like advice given by the League Assembly under Ar- 
ticle 19 of the Covenant, any recommendations made by the Gen- 
eral Assembly under this Article may be disregarded, and the Mem- 
ber or Members so disregarding 4em suffer no specifically pre- 
scribed penalties. The only forces behind a recommendation are the 
power of public opinion and the moral force of the Assembly. For 
this reason, a large measure of agreement among Members becomes 
essential. 

Revision of Treaties. In the early stages of the discussion leading up 
to the formulation of this Article, the revision of treaties was the aspect 
of the problem chiefly in mind. In fact, in the original draft of the 
Article and in other amendments proposed at San Francisco there 
was specific reference to revision of treaties. There was strong ob- 
jection, however, to the inclusion of any reference to treaty revision 
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on the ground that it would weaken the structure of international 
contractual obligations which pro^ddes the basis for orderly relations 
among the nations of the world, and in particular would be an invita- 
tion to the enemy states of World War II to seek revision of the peace 
treaties. Since the objective was not solely the revision of treaties, but 
rather the consideration of any situation or condition which might im- 
pair the general welfare or friendly relations among nations, without 
regard to whether it has relation to a treaty or not, the more general 
phraseology was introduced.’'® 

The only attempt, to date, to revise a treaty under the provisions 
of Article 14, was made at the second session of the General Assembly. 
Argentina proposed that the Assembly consider a revision of the peace 
treaty with Italy and make recommendations thereon. Several states 
objected to placing this item on the Assembly agenda because of the 
principle of the sanctity of treaties and because it would be a viola- 
tion of Article 107 of the Charter. The Australian delegate (Evatt) 
speaking in favor of placing the question on the Assembly agenda, 
asserted: "There is nothing in the Charter which stops action by the 
Allies against enemy states, but neither is there anything in the Char- 
ter which prevents situations created by any treaty being brought 
before the General Assembly for discussion ” In support of his posi- 
tion, he cited Article 14 and emphasized the phrase "regardless of 
origin” Mr. Evatt's view was accepted and the item was placed on 
the agenda of the Assembly. Argentina later withdrew its proposal 
and no action was taken on the matter.^® 

Action Taken. The General Assembly is empowered under this Ar- 
ticle to recommend measures for the peaceful adjustment of any situ- 
ation, regardless of origin, resulting from dissatisfaction with a treaty 
or from a conflict of interests that does not necessarily involve any 
treaty, which it deems likely to impair the general welfare or friendly 
relations among nations. The specific reference to the provisions of 
the Charter setting forth the Purposes and Principles of the United 
Nations makes it clear that imder this Article the Assembly can deal 
with any alleged violation of principles such as that of "equal rights 
and self-determination of peoples.” 

There are two important limitations upon the authority conferred 
in this Article. One is contained in the text in the express reference 

78UNCIO, Summary Report of Seventeenth Meeting of Committee 11/2, 
June 1, 1945, Doc, 748, II/2/39 {Documents, IX, p. 126-30); Summary Report of 
Eighteenth Meeting of Committee 11/2, June 2, 1945, Doc. 771, II/2/41 {Docu- 
ments, IX, p. 138-42); and Summary Report of Nineteenth Meeting of Com- 
mittee 11/2, June 4, 1945, Doc. 790, n/2/42 {Documents, IX, p. 149-52). 

^^UN,Doc. A/P.V.90. 

UN, Doc. A/500. 
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to Article 12. The other important limitation, not mentioned in Ar- 
ticle 14, is the all-embracing exception of Article 2(7). 

In spite of the potential importance of this Article, which has led 
to the observation that by it the General Assembly becomes '‘the 
town meeting of the world,” its provisions are implicit in the more 
comprehensive terms of Article 10. For that reason, the majority of 
cases dealing with international peace and security which have come 
before the Assembly have been brought on the basis of Article 10 
or Articles 10 and 14 together.'® This Article must, therefore, be read 
in conjunction with Article 10 and many of the cases referred to in 
the commentary on Article 10 might be cited in connection with this 
Article as well. 

Article 14 was expressly invoked to justify the consideration by the 
General Assembly of the Korean question. The complete inability 
of the United States and the Soviet Union to agree, after two years 
of fruitless negotiations, on the implementation of the Cairo, Pots- 
dam and Moscow Agreements concerning the eventual freedom and 
independence of Korea, led the United States to lay this problem be- 
fore the General Assembly at its second session. The Soviet Union 
opposed the discussion of the question on the ground that such con- 
sideration would be a violation of Article 107, which was designed 
to leave to the victors of the war the determination of the terms of 
peace and the taking of the necessary control measures to implement 
the peace. Mr. Evatt of Australia asserted that Article 11(2), and 
Article 14 permitted the Assembly to consider the question, and that 
Article 107 did not preclude the examination of this case by the Gen- 
eral Assembly, "Since the Allied Powers had not been able to con- 
clude peace treaties speedily, it devolved on the United Nations to 
deal with the question. Nevertheless,” he asserted, "such questions 
should only be brought before the General Assenibly as a last resort, 
because its function was not to intervene in the preparation of peace 
treaties, but to see that peace was maintained once the treaties had 
been signed.” 

The Assembly voted to place the matter on its agenda and eventu- 
ally passed a resolution recognizing "the urgent and rightful claims 
of the people of Korea to independence,” and establishing a United 
Nations Temporary Commission on Korea. This Commission was 
to travel, observe, and hold consultations throughout Korea; to facili- 
tate and expedite fulfilment of the program recommended by the As- 
sembly for the attainment of Korean independence and the with- 

See discussion of Palestine, Spanish and South African cases, supra, p. 153, 
156 and 159. r r . 

UN, Doc. A/C.l/SR 87, See also. Doc. A/P.V. 90. 
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drawal of occupying forces, taking into account its observations and 
consultations in Korea; and to report with its conclusions to the 
General AssteiblyJ® 


Article 15 

!• The General Assembly shall receive and consider annual and 
special reports from the Security Council; these reports shall include 
an account of the measures that the Security Council has decided 
upon or taken to maintain international peace and security. 

Background. Taken in conjunction with Article 24(3), this para- 
graph places upon the Security Council the obligation to make an- 
nual and special reports to the General Assembly. It is thereby estab- 
lished that the Security Council owes the public opinion of the world, 
through the General Assembly, an account of how it has performed its 
important tasks in the maintenance of international peace and security. 

The powers of the General Assembly in connection with these re- 
ports were discussed extensively at San Francisco, opinions being 
sharply divided between the adherents of the supremacy of the Gen- 
eral Assembly, on the one hand, and the supporters of the authority 
of the Security Council, on the other. From the discussions, it is 
clear that the General Assembly has the power to examine and dis- 
cuss ^ very carefully any questions arising from matters contained in 
the Security Council reports and, subject to the limitations contained 
in Article 12, to make recommendations thereon. However, it is also 
clear from discussions at San Francisco that the Assembly does not 
have the right to make recommendations on the reports themselves, 
as distinct from the matters reported, since this would amount to ap- 
proving or disapproving the reports and would violate the principle 
governing the respective positions of the General Assembly and the 
Security Council.®® 

Annual Reports. The Security Council submits its annual reports 
to the Gener^ Assembly at each regular session of that body. The As- 
sembly has never expressed approval or disapproval of a report taken 

General Ass^ibly, Official Records of the Second Session ...» Reso- 
lutions . . . , Doc. A/519, p, 16^. 

^®See comment on Article 11(1), supra, p. 164, on the meaning of the words 
“consider” and “discuss”. 

®®See UNCIO, Summary Report of Special Joint Meeting of Subcommittees 
II/2/B and lll/l/C, June 11, 1945, Doc. 921, n/2/B/13, III/l/C/2, (Documents, 
X, p. 433-40); Summary Report of Twenty-Second Meetihg of Committee 11^2, 
June 18, 1945, Doc. 971, 11/250 (Documents, IX, p. 183 et seq.); Report of the 
Rapporteur of Committee 111 /I, Doc. 1050, 111/1/58, p, 17 (Documents, IX, 
p. 691); Report of the Rapporteur of Committee 11/2, Doc. 1122, 11/2/52(1), p. 4 
(Documents, IX, p. 243); and Revised Report of the Rapporteur of Commission 11 
to the Tienary Session, Doc. 1180, 11/18/(1), p. 3 (Documents, Vni, p. 267). 
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as a whole. It customarily passes a resolution stating: ‘‘The General 
Assembly having received and discussed the report of the Sectirity 
Council resolves to pass to the next item on the agenda.^ 

Special Reports, The special reports of the Security Council deal 
with specific matters, such as action which has been taken by the 
Council on applications for membership in the United Nations.^^ It 
is not made clear in this Article who decides when these special re- 
ports shall be submitted. Article 24(3), says this is to be done “when 
necessary,” but also leaves open the question of who is to decide. 
The General Assembly can ask that a special report be made, but the 
Security Council appears to retain considerable freedom of action. 


2. The General Assembly shall receive and consider reports from 
the other organs of the United Nations. 

The Secretary-General, Article 98 requires that the Secretary-Gen- 
eral shall make an annual report to the General Assembly on the 
work of the United Nations. Reports cover year periods ending 
June 30. Rule 42 of the Rules of Procedure of the General Assembly 
. requires that the Secretary-General “shall communicate the annual 
report to the Members of the United Nations at least forty-five days 
before the opening of the session”®® The ^vritten reports are sup- 
plemented by oral reports given at an early meeting of the annual ses- 
sion of the General Assembly.®^ 

Economic and Social Council and Trusteeship Council. Although the 
Charter does not specifically require these Councils to submit annual 
reports to the General Assembly, it is within the power of the Gen- 
eral Assembly to require that they do so. No such action has been 
necessary since the Councils have submitted reports on their own 
responsibility and undoubtedly will continue this practice. Rule 12 
of the Rules of Procedure of the General Assembly provides that the 
provisional agenda of a regular session shall include reports from the 
Councils. These reports provide the basis for much of the Assembly’s 
work at its annual sessions. The General Assembly may criticize the 
work of the Councils, make suggestions, and give directions for 
improvement and amplification. 

UN, General Assembly, Official Records of the Second Part of the First Session 
. . . , Plenary Meetings . . . , p. 1183. 

82 See UN, Doc. A/406. 

83 UN, Doc. A/520, p. 9. For first three annual reports, see UN, Doc. A/65; 
General Assembly, O^ial Records of the Second Session . . . , Suppl. No. 1, 
Doc. A/815; and Official Records, Third Session, Suppl. No. 1, Doc. A/565. 

8^ See, for example, tbid,. Official Records of the Second Part of the First Ses- 
sion . . . , Plenary Meetings . . . , p. 693-703. 
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The International Court of Justice. There is no special provision in 
the Charter concerning reports from the Court, but the Rules of 
Procedure of the Assembly provide that the provisional agenda for a 
regular session shall include a report from the Court. Detailed infor- 
mation concerning the administration of the Court is published an- 
nually by the Registrar in the Yearbook, 


Article 16 

The General Assembly shall perform such functions with respect to 
the international trusteeship system as are assigned to it under Chap- 
ters Xn and XTTTa including the approval of the trusteeship agreements 
for areas not designated as strategic. 

See comment on Articles of Chapters XII and XIII, especially Ar- 
ticle 85.^= 


Article 17 

1. The General Assembly shall consider and approve the budget of 
the Organization. 

This Article gives the General Assembly the important power of 
considering and approving the budget of the United Nations. The 
Assembly of the League also assumed this power after long discus- 
sion between the adherents of giving the right to the League Council 
and the adherents of giving it to the Assembly, the power not having 
been given to the Assembly in the Covenant.®® The power to approve 
the budget carries with it, of course, the important power of review- 
ing the work of the Organization and of controlling its activities. 

The procedure for the adoption of the United Nations budget may 
be summarized briefly as follows: (1) The Departments of the Secre- 
tariat submit estimates to the Secretary-General on the basis of ap- 
proved staffing plans and programs. (2) The Secretary-General for- 
mulates a budget which he submits, before the regular annual ses- 
sion of the Assembly, to the Assembly Advisory Committee on Ad- 
ministrative and Budgetary Questions, which reviews the estimates 
and makes recommendations on them. (3) The estimates then go to 
the Fifth Committee of the General Assembly, which holds hear- 
ings at which appropriate officials of the Secretariat and of the 
International Court of Justice testify, along with members of the Ad- 

Infra, p. 459. 

See Morley, Felix, The Society of NoHons, Washington, 1932, p. 512-32. 
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visory Committee. (4) The budget is then reported to the Assembly 
for final adoption. Provisional Financial Regulations governing the 
adoption of the budget, appropriation of funds, and expenditure of 
funds have been adopted by the Assembly.''^ The administration of 
the budget is the responsibility of the Department of Administrative 
and Financial Services of the Secretariat, but a board of three auditors 
has been appointed by the Assembly to control the expenditure of 
money. 

The first two budgets of the United Nations were adopted in their 
final form during the second part of the first session of the General 
Assembly. They amounted to U.S. $19,390,000 for 1946 and U.S. $27,- 
740,000 for 1947.®® The budget for 1948 was adopted at the second 
session of the Assembly and amounted to U.S, $34,825,195.®® 

2 , The expenses of the Organization shall be home by the Members 
as apportioned by the General Assembly. 

This paragraph empowers the General Assembly to apportion the 
expenses of the United Nations among the Members and places the 
Members tmder the obligation to bear these expenses.®® It was con- 
sidered unwise at San Francisco to attempt to lay down the rules for 
the apportionment of the expenses of the Organization. It was recog- 
nized as a question of considerable difficulty and complexity and was 
left to the General Assembly for decision, following a precedent estab- 
lished by the League of Nations. 

In February 1946, following the recommendation of the Preparatory 
Commission, the Assembly appointed a Committee on Contributions 
which was to prepare each year a scale of apportionment of expenses 
based on capacity to pay. The Committee subnoitted its first estimates 
to the Fifth Committee of the General Assembly in November 1946, 
when considerable controversy arose regarding the scale of contribu- 
tions. The United States, slated to pay nearly 50% of the budget, ar- 
gued that no one nation should pay more than one-third in order that 
it should not have an overwhelming financial interest in the Organiza- 
tion. The United States finally agreed to pay 39.89% of the budget 
for 1946 and 1947 because normal post-war economic relationships 

^ UN, General Assembly, Official Records of the Second Session . . . , Reso^ 
lutions . . . , Doc. A/519, p. 68-75. 

UN, General Assembly, Resolutions Adopted . . . During the Second Fart 
of its First Session . . . , Doc. A/64/Add. 1, p. 128-31. 

UN, General Assembly, Official Records of the Second Session . . . , Resolu^ 
Hons . . . , Doc. A/519, p. 8^90. 

Expenses referred to in this paragraph do not include the cost of enforcement 
action. See Article 49 and comment, infra, p. 295. 
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had not yet been restored, but had a statement included in the rec- 
ords of the General Assembly that under normal circumstances no 
one nation should pay more than SSJsS of the budget in an organiza- 
tion of ‘‘sovereign equals”.®^ At the second session of the General 
Assembly the United States agreed to accept for one more year 
(1948) the allocation of 39.89% in view of the present state of world 
economy. The scale of assessments adopted for 1948 was as follows: 


SCALE OF ASSESSMENTS FOR 1948^ 


COUNTRY 

PERCENT 

COUNTRY 

PERCENT 

Afghanistan 

0.05 

Lebanon 

0.06 

Argentina 

1.85 

Liberia 

0.04 

Australia 

1.97 

Luxembourg 

0.05 

Belgium 

1.35 • 

Mexico 

0.63 

Bolivia 

0.08 

Netherlands 

1.40 

Brazil 

1.85 

New Zealand 

0.50 

Byelorussian S.S.R. 

0.22 

Nicaragua 

0.40 

Canada 

8.20 

Norway 

0.50 

Chile 

0.45 

Panama 

0.05 

China 

6.00 

Paraguay 

0.04 

Colombia 

0.37 

Peru 

0.20 

Costa Rica 

0.04 

Phihppines 

0.29 

Cuba 

0.29 

Poland 

0.95 

Czechoslovakia 

0.90 

Saudi Arabia 

0.08 

Denmark 

0.79 

Siam 

0.27 

Dominican Republic 

0.05 

Sweden 

2.04 

Ecuador 

0.05 

Syria 

0.12 

Egypt 

0.79 

Turkey 

0.91 

El Salvador 

0.05 

Ukrainian S.S.R. 

0.84 

Ethiopia 

0.08 

Union of South Africa 

1.12 

France 

6.00 

U.S.S.R. 

6.34 

Greece 

0.17 

United Kingdom 

11.48 

Guatemala 

0.05 

United States 

39.89 

Haiti 

0.04 

Uruguay 

0.18 

Honduras 

0.04 

Venezuela 

0.27 

Iceland 

0.04 

Yemen 

0.04 

India and Pakistan 

3.95 

Yugoslavia 

0.33 

Iran 

0.45 


100.00 

Iraq 

0.17 




3. The General Assembly shall consider and approve any financial 
and budgetary arrangements with specialized agencies referred to in 

UN, General Assembly, Officid Records of the Second Part of the First Ses- 
sion . . . , Plenary Meetings . . . , p. 1310. 

Ihid., Official Records of the Second Session , . . , Resolutions . . . , Doc. 
A/519, p. 60-1. 
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Article 57 and shall examine the administrative budgets of such special- 
ized agencies with a view to making recommendations to the agencies 
concerned. 

The League of Nations budget included the budgets of such tech- 
nical organizations as the Economic and Financial Organization, the 
Health Organization, the Communications and Transit Organization, 
and the Intellectual Cooperation Organization, as well as the budgets 
of the two autonomous organizations, the Permanent Court of Interna- 
tional Justice and the International Labor Organization. The League 
system, however, was based on the principle that all international 
bureaus already established and all commissions for the regulation of 
matters of international interest ‘Tiereafter constituted’" should “be 
placed under the direction of the League.” This goal was only in 
part attained. It was consistent, however, with the principle of imified 
control and direction that the budgets of the technical organizations, 
commissions and committees developed within the League system, 
or brought within it, should be included in the League budget and 
subjected to Assembly control. 

The principle of the United Nations as applied to the structure of 
the Organization is a different one. It is that the numerous technical 
organizations established to meet highly specialized needs should be 
autonomous.^ While the United Nations is given certain functions 
of initiation, coordination and assistance, relations between the United 
Nations and the specialized agencies are determined by agreement. 
The provisions of Article 17(3) recognize on the one hand die essen- 
tially autonomous status of the specialized agencies, while making 
it possible for the Assembly, as the representative organ of the United 
Nations, to discuss and give full publicity to the administrative prac- 
tices of these agencies and to make constructive recommendations 
for their improvement. 

When the agreements between the United Nations and the special- 
ized agencies envisaged by Articles 57 and 63 of the Charter were 
being drawn up, the specialized agency representatives took the posi- 
tion that the General Assembly, in strict conformity with the letter 
of Article 17 of the Charter, should have the right only to examine 
budgets, and to make recommendations concerning their form, but 
not to exercise any control over expenditure estimates. The Economic 
and Social Council’s Negotiating Committee argued in favor of the 
principle of budgetary consolidation. The language finally evolved 
merely obliges the agencies to ‘"consult” with the United Nations con- 

Covenant of the League of Nations^ Article '24, infra, p, 566. 

See Article 57 and comment, infra, p. 824. 
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cerning “appropriate arrangements for the inclusion"’ of their budgets 
“within a general budget of the United Nations.” The nature of such 
arrangements is, however, left for determination in a “supplementary 
agreement.” 

The agreements betv^^een the United Nations and the International 
Labor Organization, the Food and Agriculture Organization, the 
United Nations Educational, Scientific and Cultural Organization, 
the International Civil Aviation Organization, and the World Health 
Organization contain provisions by which each specialized agency 
“recognizes the desirability of establishing close budgetary and finan- 
cial relationships with the United Nations.”®® The agency agrees to 
consult with the United Nations in the preparation of its budget and 
to transmit its proposed budget to the United Nations annually for 
examination by the General Assembly and possible recommendation. 
Representatives of the agency are allowed to participate, without 
vote, in the deliberations of the General Assembly when the budget 
of the agency or general administrative or financial questions affecting 
the Organization are under consideration, and the agency agrees to 
conform “as far as may be practicable” to standard practices and 
forms recommended by the United Nations. The Universal Postal 
Union, the International Telegraphic Union, the International Mone- 
tary Fund and the International Bank for Reconstruction and Develop- 
ment have been even more reluctant to sacrifice any of their autonomy 
in financial and budgetary affairs than the agencies mentioned above. 
The agreement with UPU states only that “the annual budget of the 
agency shall be transmitted to the United Nations and the General 
Assembly may make recommendations thereon to the Congress of the 
Union.” The agreement with ITU also contains this provision and 
states that representatives of ITU may participate in Assembly de- 
liberation on their budget.®® The agreements with the Bank and the 
Fund provide that each agency will furnish to the United Nations 
copies of the annual report and the quarterly financial statements 
prepared by the agency and “the United Nations agrees” that, in the 
interpretation of paragraph 3 of Article 17 of the United Nations 
Charter, it will take into consideration that the (agency) does not 
rely for its annual budget upon contributions from its members, and 
that “the appropriate authorities of the (agency) enjoy full auton- 
omy in deciding the form and content of such budget.” 

®^See Sharp, Walter R., “The Specialized Agencies and the United Nations: 
Progress Report I/' International Organization, 1(1947), p. 464r-5. 

For references to texts of agreements and further comments, see inp'a, p. 346. 

UN, Doc. A/347. 

®«yN,Doc. A/370. 

UN, Doc. A/349. 
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Since the signing of these agreements, the Economic and Social 
Council and its Co-ordination Committee have met with little suc- 
cess in persuading the specialized agencies to agree to a consolidated 
budget or to General Assembly approval of their budgets. With some 
exceptions the agencies have agreed to certain common budgetary, 
administrative, and financial practices and controls, and have sub- 
mitted their budgets to the Assembly for discussion and recommenda- 
tion.^^ 


Voting 
Article 18 

1. Each member of the General Assembly shall have one vote. 

There was one obvious alternative to this rule, namely, the estab- 
lishment of a system of weighted voting. Such a system has been 
found more feasible for organizations of a technical nature.^*^^ Weighted 
voting in the General Assembly has strong theoretical arguments in 
its support, but the practical diflBculties in the way of getting agree- 
ment on any formula which would give proper weight to the many 
criteria that needed to be taken into account were so great that no 
serious consideration was given to it either at Dumbarton Oaks or at 
San Francisco. 

2. Decisions of the General Assembly on important questions shall 
be made by a two-thirds majority of the members present and vot- 
ing. These questions shall include: recommendations with respect to 
the maintenance of international peace and security, the election of 
the non-permanent members of the Security Council, the election of the 
members of the Economic and Social Council, the election of members 
of the Trusteeship Council in accordance with paragraph 1(c) of Ar- 
ticle 86, the admission of new Members to the United Nations, the sus- 
pension of the rights and privileges of membership, the expulsion of 
M^nbers, questions relating to the operation of the trusteeship system, 
and budgetary questions. 

The general rule in international organizations and conferences of 
a political nature, in so far as substantive decisions were concerned. 

See comment on Article 58, infra, p. 350, for further discussion of coordina- 
tion of policies and activities of the United Nations and die specialized agencies. 

^®^See, for example. Article XI, Section 5, of the Articles of A^eement for 
the Intemational Monetary Fund and Article V, Section 3, of the Artides of Agree- 
ment for the Intemational Bank for Reconstruction and Development. See also, 
Sohn, Louis B., ‘"Weighting of Votes in an Intemational Assembly,’' American 
Political Science Review, XXXVIII, p. 1192. 
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was that of unanimity until the establishment of the United Nations. 
This was the rule of the League of Nations, as stated in Article 5 of 
the Govenant.^°^ It has been completely discarded in the Charter, 
except for the requirement of unanimity of the permanent members 
of the Security Council for certain decisions. 

This paragraph enumerates certain categories of questions upon 
which decision is to be taken by a two-thirds majority of the mem- 
bers present and voting. Rule 78 of the Rules of Procedure^®® pro- 
vides that ‘Tor the purpose of these rules, the phrase ‘Members pres- 
ent and voting* means Members casting an affirmative or negative 
vote. Members which abstain from voting are considered as not 
voting.** 

The rule of two-thirds majority applies also to the adoption of 
amendments to the Charter by the General Assembly (Article 108) 
and to the decision fixing the date and place of a General Conference 
to review the Charter. In these two Articles, however, the words 
"present and voting’* do not appear, which probably means that deci- 
sions in connection with these Articles require the approval of two- 
thirds of aU the Members.^^ 

"Recommendations with respect to the maintenance of international 
peace and security” include all recommendations made imder the 
provisions of Articles 10, 11 and 14 relating to the general principles 
of cooperation in the maintenance of international peace and secur- 
ity and to specific questions brought before the General Assembly. 
MTiile the majority of recommendations -under these Articles are con- 
sidered to be "recommendations ynih respect to international peace 
and security” and require a two-thirds majority, there may be ques- 
tions considered imder these Articles which do not come vdthin 
the categories listed in Article 18(2), and which could be dealt with 
by the General Assembly by a majority vote. In the South Afri- 
can case, the General Assembly took a vote on whether the question 
before it came within one of the categories listed in this paragraph, 
and it was agreed that such a decision required only a simple major- 
ity los Since that time, the President of the Assembly has put ques- 
tions whose importance was in doubt before the Assembly to decide 

Many important exceptions were made in practice in addition to the specific 
exceptions contained in the Covenant. See Riches, Cromwell A., Majority Rule in 
International OrPanizaHon, Baltimore, 1940; Eles, Georges Thibere, Le Frincipe 
de TUnanimitS dans la SodMi des Nations et les exceptions d ce Principe^ Paris, 
1935; and Koo, Wellington, Jr., Voting Procedures in International Political Organs 
zaMons, New York, 1947. 

UN, Doc. A/520, p, 14. 

See comment on Articles 108 and 109, infra^ p. 537 and 539. 

106 UN, General Assembly, Officicd Records of the Second Part of the Fifst Scs- 
sion ...» Plenary Meetings . . . , p. 1048 et seq. 
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whether a resolution on the matter would require a two-thirds majority 
or a simple majority. 


3. Decisions on other questions, including the determination of ad- 
ditional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and voting. 

All other questions, except those listed in paragraph 2 above, shall 
be decided by a simple majority. The Assembly can itself, by simple 
majority, decide to include other questions among those important 
questions which shall be decided by a two-thirds vote. However, it 
must be clear that the Assembly cannot make such a decision if the 
Charter specifically provides that the decision shall be taken by a 
simple majority, or in any other specified way.^°® 

A question which the Charter does not expressly answer is whether 
the General Assembly, once it has determined by a majority vote 
additional categories of questions to be decided by a two-thirds vote, 
can reverse its action by a majority vote. Although categories estab- 
lished by Article 18(2), cannot be abolished except by the method 
specified for amending the Charter, it is clear that "additional cate- 
gories’" established under paragraph 3 can be abolished or modified 
by the Assembly by a majority vote of the members present and voting 
since a session of the General Assembly cannot bind future sessions. 

Article 19 

A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote 
in the General Assembly if the amount of its arrears equals or exceeds 
the amount of the contributions due from it for the preceding two full 
years. The General Assembly may, nevertheless, permit such a Mem- 
ber to vote if it is satisfied that the failure to pay is due to conditions 
beyond the control of the Member. 

It was thought desirable, on the basis of the experience of the League 
of Nations, to provide some penalty for a Member who is seriously in 
arrears in its financial contributions to the United Nations. It was, 
therefore, decided that a Member shall have no vote in the Assembly 
if the amount of its arrears exceeds its contribution for the past two 
years. The Assembly is given discretionary power, however, to lift 
this penalty if it is satisfied that the failure is due to conditions be- 
yond the control of the Member. Such conditions are not specified. 

As in Article 109(3), infra, p. 541. 
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They might conceivably include natural disasters such as earthquakes 
or great floods, revolutions or economic depressions. 

It is to be noted that there is in the Charter no corresponding pro- 
vision for denial of the voting privilege to a member of the Se- 
curity Council, the Economic and Social Council, or the Trusteeship 
Council. 


Procedure 
Article 20 

The General Assembly shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall 
be convoked by the Secretary-General at the request of the Seciudty 
Council or a majority of the Members of the Unit^ Nations. 

Regular Sessions. The Rules of Procedure of the General Assembly 
provide that it ""shall meet every year in regular session commencing 
on the third Tuesday in September." "‘Sessions shall be held at the 
headquarters of the United Nations unless convened elsewhere in 
pursuance of a decision of the General Assembly at a previous session 
or at the request of a majority of the Members of the United Na- 
tions." 

It was the practice of the League of Nations to meet in regular 
annual sessions, although it was not specifically required by the Cove- 
nant.^°® In like manner, the representative organ of the United Na- 
tions is given the important opportunity to review the work of the 
Organization at least once a year and to give expression to world public 
sentiment. 

^Those opposing the establishment of the Interim Committee of the 
General Assembly asserted that the establishment of such a Com- 
mittee to function continuously would violate Article 20. It was 
pointed out by several delegates, including Mr. Dulles (United States), 
that although Article 20 would not permit the General Assembly to 
meet in continuous session, its work could be and was being carried on 
by subsidiary organs between sessions.^^^ 

Special Sessions. The Rules of Procedure of the General Assembly 
stipulate that ""the General Assembly may fix a date for a special ses- 
sion”,^^^ and that "‘special sessions of the General Assembly shall be 

Doc. A/520, Rule 1. 

los Rule 2. The tliird annual session of the Assembly was held in Paris. 

League of Nations, Rules of Procedure of the Assembly, Geneva, 1937, 
League of Nations Doc. 1987.1. 

See comment on Article 22, infra, p. 194. 

111 UN, Doc. A/P.V. 110. 

112 Rule 6. 
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held within fifteen days of the receipt by the Secretary-General of a 
request for such a session from the Security Council, or of a request 
from a majority of the Members of the United Nations, or of the con- 
currence of a majority of Members as provided in Rule follow- 
ing a request by any Member. 

Thus the Secretary-General may convoke a special session of the 
General Assembly at the request of the Assembly itself, of the Secur- 
ity Council, or of a majority of the Members of the United Nations.^^^ 
llie League of Nations Covenant permitted special sessions to be 
called, and five were held, some for dealing with serious international 
conflicts and others to admit new members to the League. 

The first extraordinary session of the General Assembly of the 
United Nations was held from April 28 to May 15, 1947, to consti- 
tute and instruct a special committee to prepare the Palestine ques- 
tion for consideration at the second session of the General Assem- 
bly. This was called at the request of the United Kingdom after a 
majority of the Members had concurred. A second special session 
was held April 16-May 14, 1948, at the request of the Security Coun- 
cil, to reconsider the question of Palestine when it was found that the 
Assembly resolution of November 29, 1947 could not be implemented 
by peaceful means. 

Publicity of Meetings, If world public opinion is to have a chance 
to express itself at General Assembly meetings, it is clear that the 
meetings must, for the most part, be open to the public. Such was 
the case with the League of Nations and with plenary and commis- 
sion meetings of the United Nations Conference on International 
Organization. The question was discussed at San Francisco, but it 
was decided not to inset any definite stipulation on the matter in the 
Charter. However, upon tibie recommendation of Committee II/2, 
the following statement was inserted in the report of Commission II, 
and was adopted by the Conference: 

The Conference is of the opinion that regulations to be adopted at the 
first session of the General Assembly shall provide that, save in exceptional 
cases, the sessions of the General Assembly shall be open to the public and 
press of the world.^^® 

The Rules of Procedure of the General Assembly contain the fol- 
lowing rules with regard to publicity of meetings: 

Rule 7. 

m Yhe Interim Committee of the Assembly may also advise the Secretary- 
General to call a special session. 

iiB XJNCIO, Revised Report of the Rapporteur of Commission 11 to the Flenaru 
Session, Doc. 1180, 11/18(1), p. 2 (Documents, VIII, p. 266). 
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Rule 55. The meetings of the General Assembly and its Main Committees 
shall be held in public unless the body concerned decides that exceptional 
circumstances require that the meeting be held in private. Meetings of 
other committees and sub-committees shall also be held in public unless 
the body concerned decides otherwise. 

Rule 56. All decisions of the General Assembly taken at a private meet- 
ing shall be announced at an early meeting of the General Assembly. At 
the close of each meeting of the Main Committees, other committees and 
sub-committees, the Chairman may issue a communique through the Secre- 
tary-General. 


Article 21 

The General Assembly shall adopt its own rules of procedure. It 
shall elect its President for each session. 

The Preparatory Commission prepared Provisional Rules of Proce- 
dure which were submitted to the General Assembly for considera- 
tion.^^® The General Assembly operated under these rules, with some 
modifications, until January 1, 1948, when the Rules of Procedure 
adopted on November 17, 1947, as amended on November 21, en- 
tered into force.^^^ 


Article 22 

The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

Committees and Subsidiary Organs, The Rules of Procedure of the 
General Assembly provide for various specific committees to assist the 
General Assembly in the performance of its functions. In addition, the 
General Assembly is authorized to set up such committees and sub- 
sidiary organs as it deems necessary for the performance of its func- 
tions.^^ No significant distinction is made in the Rules of the General 
Assembly, nor has such a distinction been made in practice, between 
committees and commissions on the basis of whether or not they are 
subsidiary organs in the sense of Article 22. While certain committees 
established by the General Assembly, as for example the Interim 
Committee, have been referred to as subsidiary organs and justified 
under the terms of Article 22, there has been no suggestion that in the 
absence of this Article the General Assembly would not have the 
authority to establish such bodies. The basic rule for all such bodies 

Report of the Treparatory Commission . . . , Doc. PC/20, p. 8-21. 

UN, Doc. A/520. 

ns Ibid., Rules 88 and 150. 
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is that their authority cannot exceed that of the General Assembly from 
which it is derived. 

Committees expressly provided for in the Rules of Procedure of the 
General Assembly include the following: the Credentials Committee 
appointed at the beginning of each session to examine the credentials' 
of representatives; the General Committee consisting of the Presi- 
dent of the Assembly, the seven Vice-Presidents and the Chairmen 
of the six Main Committees, which considers and reports on agenda 
items and assists the President in the coordination and direction of 
the work of the General Assembly; six Main Committees to which 
agenda items are referred for discussion and report; the Advisory 
Committee on Administrative and Budgetary Questions; and the 
Committee on Contributions.^^ The last two committees are composed 
of persons selected for periods of years on the basis of qualification and 
experience to advise the General Assembly. 

In addition the General Assembly has established a number of 
committees and commissions to perform specific functions and to 
function for limited periods of time, usually determined by the amount 
of time required to complete the assigned task. Such committees and 
commissions have included the League of Nations Committee, the 
Permanent Headquarters Committee, the Special Committee on Pal- 
estine, the Special Committee on Greece, the United Nations Tempo- 
rary Commission on Korea, and the Palestine Commission. 

The Interim Committee, The question of the limits within which 
the power of the General Assembly under Article 22 can be exercised 
came up for extended discussion during the second session of the 
General Assembly ,in coimection with the proposal of the United 
States to establish an Interim Committee or "Little Assembly”, with 
extensive powers in the political field. This proposal was viewed as an 
attempt to strengthen the role of the General Assembly in the field of 
international peace and security and in dealing with political ques- 
tions generally by overcoming in part the handicap under which the 
General Assembly had previously functioned due to the relatively 
short .periods it had been in session. One important reason back of 
the proposal was the inability of the Security Council to function ef- 
fectively because of the "great power veto”.^“^ 

The United States proposal called for the establishment of the In- 
terim Committee to aid the General Assembly in discharging its re- 

Rule 24. 

120 Rules 33-37. 

^ Rule 90. See supra, p. 46, for names. 

“2 Rules 144-146. 

Rulps 147-149. 

See comment on Article 27, infra, p. 224. 
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sponsibililies in the maintenance of international peace and security 
(Articles 11 and 35), the promotion of international cooperation in 
the political field (Article 13), and the peaceful adjustment of any 
situations likely to impair the general welfare or friendly relations 
among nations (Article 14). The Assembly could not effectively dis- 
charge these mounting responsibilities, it was argued, along with its 
responsibilities in respect to administrative and financial matters, and 
social, economic, trusteeship, and other matters. Preparatory work 
and study were needed while the Assembly was not in session. The 
Interim Committee was designed to consider these matters between 
sessions and report its conclusions to the General Assembly.^® 

The resolution of the General Assembly establishing the Commit- 
tee ^ emphasized the character of the Interim Committee as a sub- 
sidiary organ of the Assembly, established in accordance with Ar- 
ticle 22 of the Charter. Each Member of the United Nations was 
given the right to appoint one representative to serve on the Com- 
mittee. It was to be in existence until the opening of the third regu- 
lar session of the Assembly and was instructed to report at the third 
session on the advisability of establishing a permanent committee of 
the Assembly to perform the duties of the Interim Committee, with 
any changes considered desirable in the light of experience. The 
Rules of Procedure of the General Asseimbly were applied to the Com- 
mittee, so far as they were applicable, but the Committee was given 
authority to adopt additional rules not inconsistent with those of the 
General Assembly.^^ 

The competence of the Interim Committee feU under three headings: 

1. Matters expressly referred to the Interim Committee by the Gen- 
eral Assembly. Matters might be assigned to the Committee for prepa- 
ratory work, as the question of the voting procedure of the Security 
Council, assigned to the Committee by the Assembly at its second 
session; or matters might be assigned for follow-up work, as when the 
Assembly resolution empowered the Temporary Commission on 
Korea to consult with the Interim Committee with respect to the 
application of the resolution in the light of developments. 

2. Important disputes or situations submitted to the General As- 
sembly under Articles 11(2), 14, or 35 of the Charter. Questions 
considered by the Committee rmder this heading were required to 
satisfy four requirements: 

(a) The question must relate to the maintenance of international 

125 UN, Doc. A/C.1/SR 74 and Doc. A/P.V. 82, p. 60. 

126 UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions . . . , Doc. A/519, p. 15. 

127 Rules of Procedure of Interim Committee,* UN, Doc, A/A.C. 18/8. 
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peace and security (Articles 11(2) and 35 of the Charter) or the im- 
pairment of the general welfare or friendly relations among nations 
(Article 14). 

(b) The question must be one which has been proposed for inclu- 
sion in the agenda of the General Assembly, 

(c) The question must have been brought before the General As- 
sembly by a Member or by the Security Council. 

(d) The question must be one which the Interim Committee deems 
by a two-thirds vote to be important and to require preliminary 
study, except for matters referred by the Security Council under 
Article 11(2), for which a simple majority is sufficient. 

3. Methods of implementing Article 11(1) and Article 13(1) (a). 
These duties of the Committee were permissive rather than mandatory 
and the terms of reference restricted the Committee to a study of the 
methods to be adopted to give effect to these Articles, rather than a 
study of the principles themselves. 

To enable the Interim Committee to discharge its functions as an 
advisory body to the General Assembly, two special powers were 
conferred upon it: 

1. The power of investigation. The question whether the Interim 
Committee should be empowered to conduct investigations and ap- 
point commissions of inquiry was the subject of lengthy debate in the 
General Assembly. Two main objections were raised to the grant 
of such power to the Committee: 

(a) The power of the General Assembly itself to conduct investiga- 
tions was questioned. It was successfully argued by proponents of 
the Interim Committee that the power of the General Assembly to 
make recommendations necessarily carried with it the power to en- 
gage in such investigations as were necessary for the formulation of 
well-considered recommendations. As stated by the United Kingdom 
delegate, “surely it would be nonsense if the Assembly were empow- 
ered to consider disputes (Article 85), to discuss situations (Ar- 
ticle 11(2), and to make recommendations, without being able to 
verify its premises.” Article 13(1), was also cited to prove that 
the Assembly had power to conduct investigations, as was done in 
the Palestine and Greek cases, (b) The right of the General As- 
sembly to delegate the power of investigation to a subsidiary body 
was questioned. Objection to the delegation of the power of investi- 
gation hinged on the contention that a commission of inquiry is a 
subsidiary organ and subsidiary organs should, according to Article 22 

^ See commentary on Articles 11(1) and 13(1) (a), supra, p. 164 and 175. 

^ For discussion, see UN, Doc. A/C,1/SR 94j Doc. A/C.l/SR 95; and Doc. 
A/C.1/SR 96. 
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of the Charterj be appointed by the General Assembly itself, not an- 
other subsidiary organ. The justification advanced for the granting 
of power of investigation to the Interim Committee was that the Com- 
mittee had been given certain tasks which could quite properly be 
delegated to it, and that the establishment of commissions of inquiry 
by the Committee would be a necessary means for the discharge of 
these tasks. The force of the objection that the powers of investiga- 
tion could not be legally granted to the Committee was lessened by 
three important limitations attached to the power of investigation of 
the Committee: (i) Investigations must remain within the scope of 
the duties of the Interim Committee; (it) Investigation elsewhere 
‘‘than at the headquarters of the United Nations shall not be con- 
ducted without the consent of the State or States in whose territory 
it is to take place ” Thus, although Members of the United Nations 
are bound by Article 25 of the Charter to agree to any investigation 
instituted by the Security Council under Article S4, agreement by 
Members of the United Nations to an investigation authorized by the 
General Assembly is a voluntary act (Hi) The decision to conduct an 
investigation requires a two-thirds majority of those present and 
voting. 

2. The power to consider and advise regarding the summoning of a 
special session of the General Assembly. The Interim Committee's 
power to consider and advise regarding the summoning of a special 
session was limited to matters which were actually under discussion 
within the Committee itself. 

The establishment of the Interim Committee was opposed by the 
Soviet Union and various other states on the grounds that the true 
purpose of the Committee proposal was to create a new organ “to 
weaken, circumvent, and act as a substitute for the Security Council, 
on which the Charter placed primary responsibihty for maintaining 
peace and security."^ Various steps were taken to preserve some 
respect for the primary responsibility of the Security Council under 
Article 24. The Interim Committee was required to take account of 
those limitations which are imposed by Articles 11(2) and 12(1) of 
the Charter. In fact, Article 12(1) became a greater limitation upon 
the Interim Committee than upon the General Assembly. The Gen- 
eral Assembly, while it may not make any recommendations concern- 
ing any question of which the Council is seized, may discuss that 
question.^®^ However, the Interim Committee could not even discuss 
any question of. which the Council was seized.^ 

^ UN, Doc. A/C.l/SR 74. See also. Doc. A/P.V. 110. 

See comment on Article 12, supra, p. 172. 

Doc. A/A.C. 18/SC.4/3. 
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The General Aissembly resolution establishing the Committee in- 
structed it to take into account the responsibilities not only of the 
Security Council, but also the duties assigned by the Charter, by the 
General Assembly or by the Security Council to other Councils, com- 
mittees, or commissions. In general, the principle was applied that 
the Committee was not to trespass within spheres of work already 
allocated to existing organs of the United Nations. 

Those Members opposing the establishment of the Interim Commit- 
tee asserted that Article 22 envisaged only a subsidiary organ with 
special limited powers. By giving the Interim Committee such broad 
and general terms of reference the Assembly was actually delegating 
aU its prerogatives to an organ which was equal in rank with the As- 
sembly itself and with other organs of the United Nations. It was 
not a subsidiary organ and its establishment would be a violation of 
Article 7(1) of the Charter which named the principal organs of the 
United Nations.^®® 

In reply, the United States delegate (Dulles) stated that the pro- 
posal for the Committee "did not contemplate any delegation by the 
Assembly of a substantive discretionary authority given by the Char- 
ter. The Interim Committee would be only an organ of the Assem- 
bly, similar to others already created to study, report and recommend 
to it and not tO' Member States or other organs of the United Nations, 
The only novel authority proposed was that of prior study of pos- 
sible future agenda items of a plenary session. The authority of a 
body to equip itself to discharge its responsibilities was a clearly 
accepted judicial principle. To implement its broad power to recom- 
mend, the Assembly could organize its work and set up procedures 
to enable it to recommend intelligently 

The discussions that occurred and the decisions taken in connection 
with the establishment and activity of the Interim Committee appeared 
to establish the principle that the character of a body as a subsidiary 
organ "is determined by the limitation of its authority, not by precise 
definition of the subject matter referred to it.” 

Doc. A/ai/SR74. 

IS® UN, Doc. A/A.C. 18/SC.4/3. 
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THE SECURITY COUNCIL 

Composition 
Article 23 

1. The Security Council shall consist of eleven Members of the 
United Nations. The Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America shall be permanent mem- 
bers of the Security Council. The General Assembly shall elect six 
other Members of tike United Nations to be non-permanent members 
of the Security Council, due regard being specially paid, in the first 
instance to the contribution of Members of the United Nations to the 
maintenance of international peace and security and to the other pur- 
poses of the Organization, and also to equitable geographical distribu- 
tion. 

Permanent Members, The Charter of the United Nations has kept 
the distinction between great powers and other states which was 
made in the Covenant of the League in its provisions relating to the 
composition of the Council. It was felt at San Francisco that there 
ought to be a definite relationship between the obligations imposed 
on certain states and their capacity to influence the decisions of the 
Organization. Power and responsibility should be joined together. 
This was the basis on which it was decided to accord a special posi- 
tion to certain states. These states were the ones to be regarded as 
the most important guarantors of security, the countries who, upon the 
basis of their industrial resources and man power, were most likely 
to be called upon to furnish the necessary force to keep the peace of 
the world. They included the leaders of the military alliance that de- 
feated the Axis powers. 

There is a static element in this arrangement. It may be that these 
are the "great powers'"' today, but that does not of necessity mean that 
they will always continue to be. That was one of the reasons for 
opposition to the present text. The .opinion was expressed that the 
most powerful states would always be elected, and that it was, 
therefore, not only superfluous, but even harmful to mention them by 
name and thereby tie the hands of the Organization. Some thought 
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it would be wiser to state in the Charter that this permanent mem- 
bership might be changed, taking into account the changing condi- 
tions of the world. This was to some extent done in the Covenant 
of the League of Nations which permitted the Council with the ap- 
proval of the majority of the Assembly to create new permanent mem- 
bers.^ This has not been done in the Charter. Consequently the num- 
ber of permanent members and the names of states so designated can 
only be changed by the procedure for amending the Charter specified 
in Articles 108 and 109. This means of course that no permanent 
member can ever lose its seat on the Security Council against its will, 
since no amendment of the Charter is valid xmtil ratified by all 
Members with permanent seats on the Council. 

Non-Permanent Members. In addition to the permanent members, 
there are six non-permanent members. This provision was in the Dum- 
barton Oaks Proposals and was kept in the Charter after considerable 
discussion and after several proposals to increase the number had 
been defeated. While it was diflScult enough to decide on the number 
of states to be represented on the Council, it is still more diflScult to 
find an equitable distribution of these seats. 

The same problem arose in the League of Nations. The member- 
ship of the Council was enlarged from time to time to make it pos- 
sible for additional groups of states to be represented. Furthermore, 
a special category of semi-permanent members was introduced, con- 
sisting of states which on the basis of their importance were declared 
eligible for re-election. It was recognized in League practice that 
certain groups or regions should always be represented on the Council. 
Thus the Scandinavian States (Denmark, Finland, Norway and 
Sweden) had one representative. So did the Little Entente (Czecho- 
slovakia, Rumania and Yugoslavia), the British Commonwealth of 
Nations, the Far East and the Middle East. Latin America had three 
representatives. Still there -were some members who were never rep- 
resented on the League Council. This problem of equitable repre- 
sentation will be still more diflScult in the United Nations with only 
six elective members on the Security Council. 

Criteria Governing Choice of Non-Permanent Members. In the dis- 
cussion of this problem in the technical committee (Committee III/l) 
at San Francisco, the following possible criteria upon the basis of 
which the non-permanent members might be selected were considered: 

full equality for aD member nations, geographical distribution, rotation, con- 
tribution of the members of the Organization towards the maintenance 
of international peace and security and towards the other purposes of the 

^ See Covenant of the League of Nations, Article 4, paragraph 2, infra, p. 550,* 
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Organization, guaranties concerning the active defense of international order 
and means to participate substantially in it, combinations of elements in- 
cluding population, industrial and economic capacity, future contributions 
in armed forces and assistance pledged by each Member state, contribu- 
tions rendered in the second World War and so on; also special assignment 
of non-permanent seats to certain groups of nations.^ 

The Dumbarton Oaks Proposals had set forth no special criteria to be 
taken into account in the election of non-permanent members. By so 
doing it had placed all Members of the Organization on an equal basis. 
At San Francisco, the claim was advanced by certain delegations, 
notably the Canadian, that there were states such as Australia, Brazil, 
Canada and the Netherlands which, because of their economic and 
military importance and, more especially, because of the contribution 
which they would be expected to make to the maintenance of peace 
and security, were entitled to special consideration. It was pointed 
out that from the point of view of power and influence there was less 
difference between these states and the so-called “great powers” than 
between these “middle powers” and many of the smaller nations. 

As a concession to this point of view the Conference agreed to in- 
clude as a first criterium to be taken into accoimt by the General 
Assembly in the election of non-permanent members “the contribu- 
tion of Members of the United Nations to the maintenance of interna- 
tional peace and security and to the other purposes of the Organiza- 
tion.” Only a relatively small number of states stood to benefit, how- 
ever, from the application of this criterium. There still remained 
the problem of fair distribution of seats among the smaller nations. 
As we have seen, this problem was met in the League by increasing 
the number of non-permanent seats and by following the practice 
of group representation which in most instances amounted to geo- 
graphical distribution. The framers of the Charter decided to meet 
5ie problem by introducing as a second criterium “equitable geo- 
graphical distribution.” 

These criteria do not operate automatically. Their inclusion does 
not mean that all the “middle powers” will have seats on the Security 
Council or that all geographic^ areas will necessarily be represented. 
First of all, it is left to the Assembly to decide which states satisfy 
these criteria. Secondly, it follows from the next paragraph that states 
chosen are not eligible for re-election. Thereby it is made quite clear 
that no state has a claim to more than occasional representation. 
Finally, there is no appeal in case the General Assembly disregards 
these criteria. One might, therefore, say that the criteria governing 

2UNCIO, Report of the Rjapporteur of Committee UI/1, Doc. 1050, in/1/58, 
p. 2-3 (Documents, XI, p. 676-7). 
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the distribution of non-permanent seats are little more than solemn 
exhortations to the General Assembly to act in a certain way. If the 
Assembly should disregard these exhortations, the political effects 
might be serious, but there would be no legal consequences. The 
elections would still be valid. 

These conclusions are supported by the practice of the General As- 
sembly to date. Australia, Brazil, Egypt, Mexico, the Netherlands and 
Poland were initially elected early in 1946. All of these states could 
qualify on the basis of their contribution to the maintenance of inter- 
national peace and security and the other purposes of the United Na- 
tions. All had made important contributions to the cause of the 
United Nations in World War II. At the same time, the principle of 
“equitable geographical distribution’^ was respected in that Australia 
represented the Southeastern Pacific-Indian Ocean area while at the 
same time being a member of the British Commonwealth of Nations, 
Brazil and Mexico represented Latin America, Egypt represented 
the Middle East, Poland, Eastern Europe, and the Netherlands, West- 
ern Europe. The election of Syria, Colombia and Belgium to succeed 
Egypt, Mexico and the Netherlands for two-year terms beginning 
January 1, 1947, seemed to tip the scales a little in favor of geographi- 
cal distribution as against ability to contribute but no issue was 
raised. At the second session of the General Assembly, however, a 
bitter controversy developed over the election of Members to suc- 
ceed Australia, Brazil and Poland. Canada and Argentina were 
elected without difficulty, both elections being capable of justifica- 
tion by either criterium, assuming the British Commonwealth is re- 
garded as a distinct geographical area. For the third place, however, 
there was a long and bitterly contested struggle between India and 
the Ukraine. Both criteria were advanced in support of the two can- 
didacies. In support of the Ukraine, it was argued that that country 
had made an important contribution to the winning of the war, and 
that if the Ukraine was not elected. Eastern Europe would be unrep- 
resented. This was a result which the Soviet Union found totally un- 
acceptable in view of the fact that the representative of this area had 
been its only consistent supporter in Security Council debates and 
voting. On the other hand it was argued in support of India that 
with Australia no longer a member of the Council, unless India were 
elected, the Indian Ocean area with a population of more than a half 
biUion would be entirely unrepresented. Besides India fully qualified 
on the basis of ability to contribute, India finally withdrew its candi- 
dacy after eleven ballots to bring the deadlock to an end, but ihe 
issue raised was not settled with satisfaction to all concerned.® It 

» See UN, Weekly Bulletin, III, p. 689. 
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emphasizes the diflSculty of harmonizing conflicting and often sub- 
stantial claims to membership on the basis of the criteria set forth 
in this paragraph. 

2. The non-permanent members of the Security Council shall be 
elected for a term of two years. In the first election of the non-perma- 
nent members, however, three shall be chosen for a term of one year. 
A retiring member shall not be eligible for immediate re-election. 

The term of non-permanent members of the League Council 
was three years. The members of the Economic and Social Council 
and the elected members of the Trusteeship Council are elected for 
three years. But it was deemed wiser in the case of the Security 
Council to have a shorter period in order to give more Members the 
opportunity of membership. It is furthermore provided that at the 
first elections three of the non-permanent members shall be elected 
for one-year terms and three for two-year terms so as to ensure a 
greater continuity in the non-permanent membership of the Council.*^ 
A retiring member is declared not eligible for immediate re-election. 
The Economic and Social Council with its larger membership does 
not have this rule. There is no specified period that a state must wait 
before again becoming eligible for election to the Security Council. 

The League of Nations developed a system under which certain 
members of the Council might become semi-permanent members 
through being declared eligible for re-election. Under the Charter the 
interests of the ^middle powers” are taken care of in another way.® 

This paragraph makes no provision for a special election in case a 
member of the Council ceases to be a member before its term has ex- 
pired. This might happen if the member in question ceased to exist 
as a state or ceased to be a Member of the United Nations, either be- 
cause of expulsion or through voluntary withdrawal. Rule 129 of the 
General Assembly Rules of Procedure provides, however, that if a 
member of the Security Council should cease to be a member before 
its term of oflSce expires, a by-election will be held at the next session 
of the General Assembly to elect a member for the unexpired period.® 

3. Each member of the Security Council shall have one representa- 
tive. 

This provision is to be contrasted with that of Article 9(2), apply- 
ing to the General Assembly, which permits each Member to have 

^For non-permanent membership of the Council during the period 1946-48, 
see supra, p. 202. 

® See paragraph 1 and comment, supra, p. 200. 

«UN, Doc. A/520, p. 24. 
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five representatives in that body. This rule has special significance in 
connection with the provisions of Article 28(1) and (2). 

Functions and Powers 
Article 24 

1. In order to ensure prompt and effective action by the United Na- 
tions, its Members confer on the Security Council primary responsi- 
bility for the maintenance of international peace and security, and 
agree that in carrying out its duties under this responsibility the Se- 

»sCiirit^U[]o acts on their behalf. 

2. In discharging these duties the Security Council shall act in ac- 
cordance with the Purposes and Principles of the United Nations. 
The specific powers granted to the Security Council for the discharge 
of these duties are laid down in Chapters VII, VUI, and XII. 

These two paragraphs are considered together because they estab- 
lish a basic principle with respect to the functions and powers of the 
Security Council and neither can be satisfactorily discussed except 
with reference to the other. They establish the principle that the 
Members confer upon the Security Coimcil primary responsibility 
for the maintenance of international peace and security, that in car- 
rying out its duties under this responsibility it acts upon their behalf, 
and that in discharging these duties the Security Council shall act in 
accordance with the Purposes and Principles of the United Nations. 

The ""Primary Responsibility^ of the Security Council. The respon- 
sibility placed upon the Security Council for the maintenance of in- 
ternational peace and security is primary, but not exclusive. Under 
Articles 10, 11, 12, 13 and 14 the General Assembly has important 
responsibilities of its own. It may consider and make recommenda- 
tions with respect to the general principles of cooperation in this field.*^ 
It may discuss and make recommendations wi& respect to specific 
disputes and situations, except that it may not make recommendations 
wi& respect to questions before the Security Council for action.® The 
General Asseipbly may call the attention of the Security Council to 
situations which are likely to endanger international peace and secur- 
ity.® The General Assembly may discuss any matter within the scope 
of the Charter and make recommendations with respect thereto either 
to Members or to the Security Council, subject to the condition set forth 

^See Article 11(1) and comment, supra, p. 163. See also. Article 13(1) (a) and 
comment, supra, p. 174. 

®See Article 11(2) and comment, supra, p. 168. See also, Article 14 and com- 
ment, supra, p. ITA 

®See Article 11(3) and comment^ supra, p, 171. 
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in Article 12(1).^^^ These powers of the General Assembly are per- 
missive, but considering that the Purposes and Principles of the United 
Nations are binding upon its organs, and considering the representa- 
tive character of the General Assembly, it must be assumed that its 
responsibility is real. 

The reason for placing the primary responsibility upon the Security 
Council was that that organ, by virtue of its size and composition, 
was regarded as best fitted to secure "prompt and effective action”. 
Many have viewed the definite association of responsibility with 
power as one of the major advances of the Charter of the United Na- 
tions over the Covenant of the League of Nations. Yet it was as- 
sumed from the beginning that the necessary condition of the satis- 
factory discharge of the responsibility of the Security Council was 
the ability and willingness of its permanent members to agree. Fail- 
xire of such agreement to materialize has been the chief reason for 
the assumption by the General Assembly of a greater measure of 
responsibility in the maintenance of peace and security than the fram- 
ers of the Charter probably intended. United Nations action on the 
Spanish, Greek and Palestine questions illustrates the point. 

Towers of the Security Council. The second sentence of paragraph 
2 states that "the specific powers granted to the Security Council for 
the discharge of these duties are laid down in Chapters VI, VII, VIII 
and XII.” Is this to be interpreted to mean that the Security Council 
has these powers only, or is the more liberal interpretation to be ac- 
cepted according to which the Security Council may exercise such pow- 
ers, consistent with the Purposes and Principles of the Charter, as are 
necessary to the discharge of its responsibility? 

The question came up indirectly at San Francisco in connection 
with a Belgian proposal to limit the obligation assumed by Members 
under Article 25 to carry out decisions of the Security Council to deci- 
sions taken xmder Chapters VI, VII and VIIL The proposal was not 
accepted by Committee III/l and the argument advanced was that 
it would dangerously limit the powers of the Security Council.^ 

When the Iranian question was before the Security Coimcil, the 
issue was raised as to whether the Council had the right under the 
Charter to keep a question on its agenda when the state which had 
originally brought the question before the Coimcil desired to with- 
draw its complaint.^ The Secretary-General submitted a memoran- 
dum takmg the view that the question could only be kept on the 

See Article 10 and comment, supra, p. 150 and 151. 

^^See UNCIO, Summary Report of Fourteenth Meeting of Committee lll/l. 
May 25, 1945, Doc. 597, ni/1/30 (Documents, XI, p. 393). 

^ See UN, Security Council, Journal . . . , No. 26, p. 497-8 and Doc. S/39. 
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Councils agenda if (1) the Council voted an investigation under Ar- 
ticle 34; (2) a Member brought it up as a situation under Article 35; 
or (3) the Council proceeded under Article 36(1) after making a 
finding under Article 34.^® The memorandum was referred to the 
Council's Committee of Experts the majority of whom upheld the 
right of the Council to keep the question on its agenda/^ In the course 
of the Council discussion. Article 24 was used to support the Coun- 
cil's competence. The Mexican representative, for example, argued 
that the first sentence of paragraph 2 ‘‘invests the Council with im- 
plied powers which are wider in scope than the specific powers laid 
down in Chapters VI, VII, VIII, and XIL"^^ 

The question came up again in connection with the Security Coun- 
cil's consideration of the request received from the Council of For- 
eign Ministers that it assume certain responsibilities relating to Trieste 
under the Treaty of Peace with Italy.^® The Australian representative 
argued that this involved the exercise by the Council of powers which 
could not be justified under Chapters VI, VII, VIII and XII of the 
Charter, and that therefore the request should be refused,^^ This view 
received little support. The opinion of the great majority of the mem- 
bers of the Council appears to have been reflected in a memorandum 
submitted by the Secretary-General which reached the conclusion 
“that the Members of the United Nations have conferred upon the 
Security Council powers commensiuate with its responsibility for 
the maintenance of peace and security. The only limitations are the 
fundamental principles and purposes found in Chapter I of the 
Charter."^® 

More recently, in connection with consideration of the Palestine 
question by the Security Council, the issue was raised of the power 
of the Council to accept the responsibilities placed upon it by the 
General Assembly resolution of November 29, 1947.^® In a working 
paper prepared by the Secretariat for the Palestine Commission it 
was argued that “if the Security Council deemed that it was within 
its competence to accept responsibilities for the carrying out of cer- 
tain provisions of a treaty negotiated and concluded outside the United 
Nations (the Italian Peace Treaty), it is stiU more appropriate that it 
should accept responsibilities for the implementation of a plan adopted 

UN, Security Council, Journal . . . , No. 27, p. 522-4. 

UN, Doc. S/42. 

UN, Security Council, Journal . . . , No. 30, p, 594. 

UN, Security Council, Official Records, Second Year, Supplement No. 1, 
Annex 2. 

Ibid., Official Records, Second Year, No. 1, p. 5-8. 

Ibid,, no, 3, p. 44-5. 

See UN, General Assembly, Official Records of the Second Session 
Resolutions . . . , Doc. A/519, p. 131-50. 
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by the General Assembly.” In the discussion in the Security Coun- 
cil, however, there was a disinclination to go this far, and by refusing 
to accede to the requests contained in the General Assembly s reso- 
lution, the Security Council appeared to accept the argument that 
was advanced, notably by the representative of the United States, that 
the Council was not empowered to enforce a political settlement which 
was not acceptable to one or more of the parties concerned."^ 

Limitations on the Powers of the Security Council, If the view is 
accepted, for which there is undoubtedly support in the practice of 
the Security Council, that it has powers that it can exercise in the 
discharge of its responsibility under this Article beyond those laid 
down in Chapters VI, VII, VIII and XII, it does not follow that these 
powers are unlimited. The first sentence of paragraph 2 expressly 
states that the Security Council shall act in accordance with the Pur- 
poses and Principles of the United Nations. 

At the United Nations Conference an attempt was made to estab- 
lish a further limitation on the power of the Security Council by in- 
corporating in the Charter a definition of aggression. This attempt was 
defeated. One argument that was made against such a definition of 
aggression was that it would weaken the power of the Security Coun- 
cil to an undesirable extent, that it would deprive the Council of the 
discretionary power that must be vested in it if it is to deal with 
unforeseeable situations in an effective manner. 

There is, however, in the rule governing voting procedure laid 
down in Article 27 another guarantee against abuse of power. In 
order for the Security Council to take substantive decisions carrying 
out its responsibility under this Article, there must be concurrence 
among at least seven members of the Coimcil, including aU the per- 
manent members { except that parties to a dispute cannot vote when the 
Council is taking decisions under Chapter VI or paragraph 3 of Article 
52). This means that any permanent member, subject to the exception 
just noted, can prevent a decision from being taken. Furthermore, no 
decision can be taken by the permanent members 'without the con- 
currence of two other members. It has become apparent in practice 
that the real danger is not that the Security Council will abuse its 
power, but rather that it will be unable because of the voting require- 
ment to use its power when circumstances demand it. 

The fact that the words ‘Turposes” and “Principles” are used in 
capitalized form suggests that the reference is to die specific provi- 
sions of Articles 1 and 2 respectively.^ 

«> UN, Doc. A/AC.21/13, p. 7. , 

See UN, Doc. S/P.V. 253. 

See supra, p. 93 and 98. 
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3. The Security Council shall submit annual and, when necessary, 
special reports to the General Assembly for its consideration. 

See comment on Article 15(1). 

Article 25 

The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present 
Charter. 

This Article is substantially the same as paragraph 4 of Chapter VI, 
Section B, of the Dumbarton Oaks Proposals. Amendments that 
were offered at San Francisco with a view either to clarifying the 
text or to restricting its operations were not adopted.^® Textual changes 
were made by the Coordination Committee. Doubts were expressed 
at the Conference as to the meaning of the provision and the proper 
interpretation is apparently still a matter of doubt. 

The principle enunciated would appear to be a logical consequence 
of the provisions of Article 24. If Members agree that the Security 
Council “acts on their behalF’ in discharging its “primary responsi- 
bility’^ for maintaining international peace and security, it would ap- 
pear logical that Members accept and agree to carry out decisions 
taken in the discharge of that responsibility. However, questions of 
interpretation arise which have more than theoretical interest. 

What is the exact scope of the word “decisions”? From the discus- 
sion in Committee III/l at San Francisco and from a reasonable inter- 
pretation of the Article, taken together with Article 24, it would seem 
clear that the “decisions” here referred to must be “in accordance with 
the present Charter,” Furthermore, from the action of Committee 
III/l in not adopting the Belgian amendment referred to above, it 
would appear unwarranted to limit “decisions” under this Article to 
decisions taken by the Security Council in the exercise of its powers 
under Chapters VI, VII, VIII and XII. This was also the conclu- 
sion of the memorandum submitted by the Secretary-General to the 
Security Council at the time the Trieste question was being consid- 
ered.^^ Finally, it would seem evident that decisions of the Security 
Council under this Article do not include recommendations made 
by the Security Council under Chapter VI, as, for example, recom- 
mendations of appropriate procedures or methpds of adjustment un- 
der Article 36(1) or recommendations of terms of settlement under 
Article 37(2), It was made clear in the discussions in Committee 

See comment on Article 24, supra, 

2^ UN, Security CouncH, Official Records, Second Year, No. 3, p. 45-6. 
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III/2 at San Francisco that such recommendations have no binding 
force.^® It can hardly be supposed that Article 25, though the work 
of another Committee, was intended to reverse this assurance and the 
clear words of the Charter. It would seem reasonable, then, to limit 
‘""decisions’’ under Article 25 to those decisions by the Security Coun- 
cil which by the terms of the articles under which they are taken cre- 
ate obligations for Members.^ This would include decisions taken 
under Article 24 in the exercise of such implied powers as that article 
confers. 

It is, also, quite clear that this Article does not apply to measures 
taken by individual Members under Article 107. A certain doubt 
might arise concerning Article 106. However, it seems correct to say 
that “joint action on behalf of the Organization” by the five Great 
Powers in question does not have obligatory effect rmder this Article 
for the other Members. Such measures are taken on behalf of the 
Organization by the five Great Powers but not by the Council. 

The wording of the Article may leave some doubt as to whether 
the phrase “in accordance with the present Charter” defines the man- 
ner in which Members are to accept and carry out decisions or the 
manner in which the Security Council is to take decisions. The discus- 
sion at San Francisco and a reasonable interpretation of the words 
would seem to support the view that the limitation applies to both. 


Article 26 

hi order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion for armaments of 
the world’s human and economic resources, the Security Council shall 
be responsible for formulating, with the assistance of the Military Staff 
Committee referred to in Article 47, plans to be submitted to the Mem- 
bers of the United Nations for the establishment of a system for the 
regulation of armaments. 

Comparison with Provisions of League Covenant?’^ This Article, 
taken together with the first paragraph of Article 11,'® provides the 
basis for the United Nations system of international regulation of 

UNCIO, Report of the Rapporteur of Committee 111/2, Doc. 1027, 111/2/ 
31(1), p. 4 (Documents, XII, p. 162). See also, comment on Articles 36 and 37, 
infra, p. 254 and 259. 

^ As to authority of Security Council to take binding decisions under Article 34, 
see comment, infra, p. 247. 

On League experience with the international limitation of armaments, see 
Madariaga, Salvador de. Disarmament, New York, 1929 and Rappard, WiUiam E. 
The Quest for Peace, Cambridge, 1940, p. 335-471. 

^See comment, supra, p. 165. 
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armaments. These two Articles should be compared with Articles 8 
and 9 of the League Covenant.^ 

It is obvious that the League system was much more ambitious and 
detailed than that of the United Nations. Under the Covenant, Mem- 
bers recognized that the maintenance of peace required "the reduc- 
tion of armaments”; there is no such explicit recognition of this prin- 
ciple in the Charter. Under the Covenant, Members recognized that 
the private manufacture of munitions and implements of war was 
open to grave objection, and should be controlled; there is no spe- 
cific mention of this problem in the Charter. Under the Covenant, 
Members agreed to the interchange of "full and frank information 
as to the scale of their armaments, their military, naval and air pro- 
grams, and the conditions of such of their industries as are adaptable 
to warKke purposes”; there is no comparable obligation placed on 
Members of the United Nations. As the League system developed, 
"disarmament” came to be accepted as one of the three coordinate 
bases of a peace structure. The emphasis in the Charter is upon the 
establishment of a system for the "regulation of armaments”, not the 
reduction of armaments. 

The procedure envisaged in this Article roughly parallels that of the 
League Covenant. The Security Council is made responsible for 
formulating plans as was the Council of the League. It is to have the 
assistance of the Mflitary StaflF Committee; the League Council was 
assisted by a Permanent Military, Naval and Air Commission. These 
plans are to be submitted to the Members of the United Nations for 
their consideration; League procedure was similar. Members are to 
take action on these plans in accordance with their constitutional pro- 
cedures. No Member is bound except following its specific accept- 
ance of the plan or plans submitted. 

One important difference between the League approach and the 
United Nations, brought out in the phraseology used, is that the fram- 
ers of the Covenant appear to have been thinl^g exclusively in terms 
of the reduction of national armaments, while the emphasis of the 
Charter is upon the regulation of armaments, including the establish- 
ment of minimum as well as maximum levels. In United Nations dis- 
cussions thus far, many Members have taken the position that the 
negotiation of agreements under Article 43 is a necessary condition 
to the limitation and reduction of national armaments. This is of 
course similar to the thesis advanced by France and other members 
in the course of League discussions that security must precede dis- 
armament. 


Infra, p. 558 and 559. 
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Progress in International Regulation of Armaments: 1. Regulation 
of Atomic Energy. The use of the atomic bomb and general awareness 
of its consequences gave the question of the international regulation 
of armaments special urgency. The General Assembly adopted a reso- 
lution on January 24, 1946, establishing an Atomic Energy Commission 
to make recommendations for the international regulation of atomic 
energy.®'^ The resolution provided that the Commission should submit 
its reports and recommendations to the Security Council, and that 
with respect to security matters the Commission should receive direc- 
tions from and be accountable to the Security Council. 

The Commissions deliberations were based on proposals presented 
by the United States and the Soviet Union. The United States pro- 
posals called for the establishment of an International Atomic Deveh 
opment Authority to which would be entrusted managerial control 
or ownership of all atomic energy activities found to be potentially 
dangerous, and power to control, inspect or license all other atomic 
activities; the creation of a system of detailed inspection; severe pen- 
alties for violation of the agreement; and the elimination of the Great 
Power veto in so far as the Security Council was dealing with viola- 
tions of the agreement.^^ The plan was to be put into effect by stages. 
The plan was unacceptable to the Soviet Union because of the extent 
to which it infringed upon the principle of national sovereignty. The 
Soviet proposals,®^ in turn, which called for an international agreement 
declaring the production, possession and use of atomic weapons unlaw- 
ful and left the development of atomic energy under national control 
with limited provision for inspection and punishment of violations, 
were unacceptable to the United States and other members of the 
Commission because they did not provide adequate safeguards against 
the hazards of violation and evasion. The Commission approved by 
majority vote the American proposals, with some modifications as to 
detail, and incorporated them into its reports to the Security Council.®® 
The Security Council was imable to resolve the differences which 
developed in the Atomic Energy Commission between the positions of 
the United States and the Soviet Union.®^ Consequently it decided 
to refer the matter back to the Commission with instructions to explore 

See supra, p. 166. 

See UN, Atomic Energy Commission, Official Records, No. 1. Also, Interna- 
tional Control of Atomic Energy: Growth of a Policy, Department of State, Pub. 
2702. 

UN, Atomic Energy Commission, Official Records, No. 2. 

®*For Commission reports to the Security Council, see UN, Atomic Energy 
Commission, Official Records, Special SuppL, December 1946, Doc, S/239 and 
ibid., Second Year, Special Suppl., Doc. S/557. 

“For discussion, see UN, Security Council, Official Records^ Second Year, 
Nos. 13, 14, 15, 17, 19, 22 and 24. 
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further the possibility of reaching the necessary agreement. Finally, 
on May 17, 1948, the Commission voted to suspend its ^vork. The re- 
port to the Security Council, adopted by a vote of 9-2, pointed out 
that agreement on the international control of atomic energy was de- 
pendent on cooperation in broader fields of policy. The report rec- 
ommended that the suspension should continue until the General 
Assembly finds that the situation no longer exists, and until such time 
as the sponsors of the General Assembly resolution of January 24, 
1946 find through prior consultations that there exists a basis for 
agreement on the international control of atomic energy.^® This report, 
together with the two earlier reports, was placed on the agenda 
of the third session of the General Assembly for consideration. 

2. 'Regulation and Reduction of Armaments Generally. The ques- 
tion of the regulation and reduction of armaments generally was first 
discussed by the General Assembly during the second part of its first 
session. This discussion led to the adoption on December 14, 1946 
of a resolution on the principles governing the general regulation and 
reduction of armaments.®® In this resolution the General Assembly 
recommended that the Security Coimcil “give prompt consideration 
to formulating the practical measures, according to their priority, 
which are essential to provide for the general regulation and reduc- 
tion of armed forces and to assure that such regulation and reduc- 
tion of armaments and armed forces will be generally observed by all 
participants and not unilaterally by only some of the participants.” 
The resolution contained recommendations regarding procedure for 
the formulation of plans by the Security Council, 

When the Security Coxmcil imdertook the implementation of the 
General Assembly resolution, differences which had appeared in the 
debate in the General Assembly with respect to the priority of the 
regulation of atomic energy over the regulation of armaments in gen- 
eral, and of the reduction of armaments over the strengthening of in- 
ternational security by the implementation of Article ^ of the Char- 
ter and other means, again appeared. These differences of viewpoint 
had been superficially harmonized in the Assembly resolution. They 
became serious, in fact insuperable, obstacles to progress in the Se- 
curity Council, and in the commissions responsible to it. After lengthy 
discussion, the Security Council finally agreed on three steps to be 
taken: (1) to consider as soon as possible the report of the Atomic 
Energy Commission, with results ^eady indicated; (2) to request 
the Military Staff Committee to submit as soon as possible the rec- 
ommendations requested from it on February 15, 1946; and (3) to 
establish a Commission on Conventional Armaments to consider the 

35 Bulletin, IV, p. 456-62. 3® See supra, p. * 166. 

3^ On report and Council action on it, see comment on Article 43, infra, p. 282, 



213 


THE SECURITY COUxVCIL 

international regulation and reduc±ion of armaments and armed forces, 
other than those armaments ^ within the competence of the Atomic 
Energy Commission.^® 

The Commission on Conventional Armaments made its first report 
to the Security Council on June 26, 1947.^ This report, containing a 
plan of work, was approved/^ The Commission has been unable, 
however, to make any further real progress. Finally, on August 12, 
1948, it adopted by a vote of 9 to 2 a resolution of "general principles’^^ 
stating that "a system of regulation and reduction of armaments and 
armed forces can only be put into effect in an atmosphere of interna- 
tional confidence and security”, that such a system should embrace all 
states, that, to conform with Article 26, armaments and armed forces 
must be limited to those consistent with and indispensable to the 
maintenance of international peace and security and must not exceed 
those necessary for the implementation of Members’ obligations and 
the protection of their rights under the Charter, that such a system 
must include adequate safeguards and an agreed system of interna- 
tional supervision, and that provision should be made for effective 
enforcement in the event of violation. The resolution listed as condi- 
tions essential to international confidence and security the establish- 
ment of an adequate system of agreements imder Article 43, the 
estabhshment of effective control of atomic energy, and the conclusion 
of peace treaties with Germany and Japan. 

Voting 
Article 27 

1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an aflBrmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affir mative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute 
shall abstain from voting. 

General significance. The provision that each member of the Se- 
curity Council shall have one vote is a usual one and has not been 
the occasion of any serious disagreement at San Francisco or since. 

Atomic weapons and other major weapons “adaptable to mass destruction.” 

®®For discussion and resolutions adopted, see UN, Security Council, OfficwL 
Records, Second Year, Nos. 2. 4, 6, 9, 11, 12 and 13. 

« UN, Doc. S/387. 

UN, Security Coimcil, Official Records, Second Year, No. 55, p, 1227. 

UN, Doc. S/C.3/SR. 13. For text of resolution, see UN, Doc. S/C.3/25. 
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Though superficially it provides equality, the equality is only among 
members, and all but five Members of the United Nations are only 
occasionally, if ever, members of the Security Council. Furthermore, 
under paragraph 3, unequal effects are given to votes of members of 
the Security Council. The negative vote of a permanent member may 
prevent a decision from being taken while the negative vote of a 
non-permanent member has that effect only if combined with the 
negative votes of four other members of the Council. 

The special interest of this Article arises not from paragraph 1 but 
from paragraphs 2 and 3 which determine the votes necessary to de- 
cisions of the Security Council. Under these paragraphs, and more 
particularly under paragraph 3, a permanent member of the Security 
Council may prevent a decision on a non-procedural matter from 
being taken which has the support of seven members of the Council. 
The only exceptions to this rule, other than that stated m paragraph 3 
itself, are those contained in Article 109 of the Charter and Article 10 
of the Statute of the Court.^ Thus in respect to voting on substantive 
questions permanent members of the Council have a veto on deci- 
sions not enjoyed by non-permanent members. The fact that this veto 
has been frequently exercised and the circumstances under which it 
has been exercised make the question of Security Council voting 
procedure one of the most important organization^ questions which 
the United Nations faces today. 

History of the Article- The voting procedure of the Security Coun- 
cil was one of the few questions upon which the Dumbarton Oaks 
conferees were unable to reach agreement There apparently was lit- 
tle sentiment in favor of requiring unanimity of all members for sub- 
stantive decisions as the League Covenant had done. Nor apparently 
was there any willingness to accept the principle of majority or spe- 
cial majority vote, without some qualification protecting the interests 
of the powers that were to have permanent membership in the Coun- 
cil. There appears to have been willingness among the Dtimbarton 
Oaks conferees to accept in principle the requirement of concurrence 
of the permanent members for all decisions on questions of substance, 
but apparently there was sentiment, not shared by all, in favor of 
relaxing the requirement so far as parties to a dispute were concerned.^® 

^Presumably, by agreement of the states concerned, the Security Council can 
be empowered in the performance of functions specified in the agreement to take 
decisions by a vote other than that prescribed in Article 27. See decision of the 
Pennanent Court of International Justice respecting the power of the League 
Council under the Treaty of Lausanne. P.C.I.J., PubticaHoTis, Series B, No. 12. 

^ See Lee, Dwight E., ‘The Genesis of the Veto,** Intemationdl OrganimUon, 
1(1947), p. 33-42. See also, statement by Sir Alexander Cadogan, UN, Security 
Council, Official Records, Second Year, No. 32, p, 682-4. 
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At the Crimea Conference, February 4-12, 1945, President Roose- 
velt proposed a compromise formula which was accepted by Marshal 
Stalin and Prime Minister Churchill. This came to be known as the 
Yalta Formula, and was incorporated in the Dumbarton Oaks Pro- 
posals^®** as submitted by the Sponsoring Governments to the other 
United Nations for consideration at San Francisco. Subject to one 
change in paragraph 3 made at the Conference, this proposal became 
Article 27 of the Charter, 

At San Francisco serious criticism was directed against the second 
and third paragraphs, and particularly the latter. Numerous pro- 
posals were made by governments participating in the Conference 
for their amendment^ All were intended to remove or lessen the 
so-called “veto power” of a permanent member of the Security Coun- 
cil. When the matter came up for consideration in the appropriate 
technical committee of the Coherence (Committee III/l), represent- 
atives of the Sponsoring Governments were asked to interpret para- 
graphs 2 and 3, and particularly 3, by indicating how they would be 
applied in specific situations. It was soon clear that the Sponsoring 
Governments themselves were not in agreement as to the interpreta- 
tion to be given. 

A subcommittee of Committee III/l, consisting of the Delegates of 
Australia, China, Costa Rica (Rapporteur of the Committee), Cuba, 
Egypt, France, Greece, the Netherlands, the Union of Soviet Social- 
ist Republics, the United Kingdom and the United States of America 
was created to seek a clarification of the meaning of the paragraphs. 
Under the procedure agreed upon by the subcommittee,^ representa- 
tives of delegations other than those of the Sponsoring Governments 
proposed questions which were then collated by the Committee Secre- 
tariat and submitted on May 22 to the Delegates of the Sponsoring 
Governments who were members of the subcommittee for their an- 
swers. A list of twenty-three questions was prepared and submitted 
in this manner.*^ After exchanges of views extending over a period 
of two weeks, the Delegations of the Sponsoring Governments an- 
nounced on June 7 their agreement on a joint statement of interpre- 
tation. This Statement was also subscribed to by the French Delega- 
tion. The text was as follows: 

Chapter VI, Section C. See infra, p. 576. 

^See UNCIO, Doc. 360, ni/1/16, p. 8-12 {Documents, XI, p. 774-8), for list 
of such proposals prepared by the Secretariat of Committee III/l. 

^ UNCIO, Summary Report of First Meeting of Suh^committee 111/1 /B, May 
19, 1945, Doc. 481, m/l/B/1 (Documents, XI. p. 817-8). 

^ UNCIO, QttesHormaire on Exercise of Veto in Security Council, Doc, 855, 
III/l/B/2(a) (Documents, XI, p. 699-709). 
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Statement by the Delegations of the Four 
Sponsoring Governments on Voting Procedure 
IN the Security Council 

Specific questions covering the voting procedure in the Security Council 
have been submitted by a Sub-Committee of the Conference Committee on 
Structure and Procedures of the Security Council to the Delegations of the 
four Governments sponsoring the Conference — The United States of Amer- 
ica, the United Kingdom of Great Britain and Northern Ireland, the Union 
of Soviet Socialist Republics, and the Republic of China. In dealing with 
these questions, the four Delegations desire to make the following statement 
of their general attitude towards the whole question of unanimity of per- 
manent members in the decisions of the Security Council. 

I 

1. The Yalta voting formula recognizes that the Security Council, in 
discharging its responsibilities for the maintenance of international peace 
and security, will have two broad groups of functions. Under Chapter VIII, 
the Council will have to make decisions which involve its taking direct meas- 
ures in connection with settlement of disputes, adjustment of situations likely 
to lead to disputes, determination of threats to the peace, removal of threats 
to the peace, and suppression of breaches of the peace. It will also have to 
make decisions which do not involve the taking of such measures. The 
Yalta formula provides that the second of these two groups of decisions 
win be governed by a procedural vote — that is, the vote of any seven mem- 
bers. The first group of decisions will be governed by a qualified vote — that 
is, the vote of seven members, including the concurring votes of the five 
permanent members, subject to the proviso that in decisions under Section A 
and a part of Section C of Chapter VIII parties to a dispute shall abstain 
from voting. 

2. For example, under the Yalta formula a procedural vote will govern 
the decisions made under the entire Section D of Chapter VI. This means 
that the Council will, by a vote of any seven of its members, adopt or alter 
its rules of procedure; determine the method of selecting its President; or- 
ganize itself in such a way as to be able to function continuously; select 
the times and places of its regular and special meetings; establish such 
bodies or agencies as it may deem necessary for the performance of its 
functions; invite a Member of the Organization not represented on the 
Council to participate in its discussions when that Member s interests are 
specially affected; and invite any state when it is a party to a dispute being 
considered by the Council to participate in the discussion relating to that 
dispute. 

3. Further, no individual member of the Council can alone prevent con- 
sideration and discussion by the Council of a dispute or situation brought 
to its attention under paragraph 2, Section A, Chapter VEIL Nor can 
parties to such dispute be prevented by these means from being heard by 
the Council. Likewise, the requirement for unanimity of the permanent 
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members cannot prevent any member of the Council from reminding tbe 
Members of the Organization of their general obligations assumed under the 
Charter as regards peaceful settlement of international disputes. 

4. Beyond this point, decisions and actions by the Security Council 
may well have major political consequences and may even initiate a chain 
of events which might, in the end, require the Council under its responsi- 
bilities to invoke measures of enforcement under Section B, Chapter VIIL 
This chain of events begins when the Council decides to make an investiga- 
tion, or determines that the time has come to call upon states to settle their 
differences, or makes recommendations to the parties. It is to such decisions 
and actions that unanimity of the permanent members applies, with the 
important proviso, referred to above, for abstention from voting by parties 
to a dispute. 

5. To illustrate: in ordering an investigation, the Coimcil has to consider 
whether the investigation — which may involve calling for reports, hearing 
witnesses, dispatching a commission of inquiry, or other means — might not 
further aggravate the situation. After investigation, the Council must de- 
termine whether the continuance of the situation or dispute would be 
likely to endanger international peace and security. If it so determines, the 
Council would be under obligation to take further steps. Similarly, the 
decision to make recommendations, even when all parties request it to do 
so, or to call upon parties to a dispute to fulfill their obligations imder 
the Charter, might be the first step on a course of action from which the 
Security Council could withdraw only at the risk of failing to discharge 
its responsibilities. 

6. In appraising the significance of the vote required to take such deci- 
sions or actions, it is useful to make comparison with the requirements of the 
League Covenant with reference to decisions of the League Council. Sub- 
stantive decisions of the League of Nations Council could be taken only by 
the imanimous vote of all its members, whether permanent or not, with the 
exception of parties to a dispute under Article XV of the League Covenant. 
Under Article XI, under which most of the disputes brought before the 
League were dealt with and decisions to make investigations taken, the 
unanimity rule was invariably interpreted to include even the votes of 
the parties to a dispute. 

7. The Yalta voting formula substitutes for the rule of complete ima- 
nimity of the League Council a system of qualified majority voting in the 
Security Council. Under this system non-permanent members of the 
Security Council individually would have no %eto.” As regards the perma- 
nent members, there is no question under the Yalta formula of investing 
them with a new right, namely, the right to veto, a right which the 
permanent members of the League Council always had. The formida 
proposed for the taking of action in the Security Council by a majority of 
seven would make the operation of the Council less subject to obstruction 
than was the case under the League of Nations rule of complete tma- 
nimity. 

8. It should also be remembered that under the Yalta formula the five 
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major powers could not act by themselves, since even under the unanimity 
requirement any decisions of the Coimcil would have to include the con- 
curring votes of at least two of the non-permanent members. In other 
words, it would be possible for five non-permanent members as a group to 
exercise a ^ Veto.” It is not to be assumed, however, that the permanent 
members, any more than the non-permanent members, would use their 
"veto” power wilfully to obstruct the operation of the Council. 

9. In view of the primary responsibilities of the permanent members, 
they could not be expected, in the present condition of the world, to as- 
sume the obligation to act in so serious a matter as the maintenance of 
international peace and security in consequence of a decision in which they 
had not concurred. Therefore, if a majority voting in the Security Coimcil 
is to be made possible, the only practicable method is to provide, in respect 
of non-procedural decisions, for unanimity of the permanent members plus 
the concurring votes of at least two of the non-permanent members. 

10. For all these reasons, the four Sponsoring Governments agreed on the 
Yalta formula and have presented it to this Conference as essential if an 
international organization is to be created through which all peace-loving 
nations can effectively discharge their common responsibilities for the 
maintenance of international peace and security. 

II 

In the light of the considerations set forth in Part I of this statement, it is 
clear what the answers to the questions submitted by the Subcommittee 
should be, with the exception of Question 19. The answer to that question 
is as follows: 

1. In the opinion of the Delegations of the Sponsoring Governments, the 
Draft Charter itself contains an indication of the application of the voting 
procedures to the various functions of the Council. 

2. In this case, it will be imlikely that there will arise in the future any 
matters of great importance on which a decision will have to be made as 
to whether a procedural vote would apply. Should, however, such a matter 
arise, the decision regarding the preliminaiy question as to whether or not 
such a matter is procedural must be taken by a vote of seven members of 
the Security Council, including the concurring votes of the permanent 
members.*^ 

The report of the subcommittee to Committee III/l,^ along with 
the above Statement of the Sponsoring Governments and France, was 
submitted to the Committee on June 9. There followed a full discus- 
sion of the proposal of the Sponsoring Governments and their agreed 
interpretation which extended through five meetings of the Commit- 

^^UNCIO, Doc. 852, m/l/37(l) (Documents, XI, p. 710-4). On the discus- 
sions of "the Committee of Five,** see Koo, Wellington, Jr., Voting "Procedures in 
International Political Organizations, New York, 1947, Chapter IV, 

« UNCIO, Doc. 883, III/l/B/4 (Documents, XI, p. 820-4). 
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tee on June 9, 11, 12 and 13.^® The proposed text and Statement of 
the Sponsoring Governments and France were severely criticized on 
the groimds that they left important questions unanswered, that they 
were unduly restrictive in the scope allowed for the use of the pro- 
cedural vote, particularly in so far as the conciliatory functions of 
the Security Council were concerned, that they violated the principle 
of “sovereign equality’^ and that they greatly weakened the Security 
Council by creating the likelihood that the Security Council would 
be unable to take decisions in the discharge of its responsibilities. 
The Delegates of the Sponsoring Governments and France emphasized 
the need of great-power unity if the Security Council was to discharge 
its duties, suggested that the proposed text and statement of interpre- 
tation were as far as their Governments were prepared to go, and called 
attention to the serious consequences that would follow so far as the 
work of the Conference was concerned from any rejection of the pro- 
posed text. 

In the course of Committee discussion, it became clear that many 
delegations would be more favorably inclined to the acceptance of 
the formula as it stood if there were some assurance that a General 
Conference to review the Charter would be held, and that such revi- 
sion would not be subject to the requirement of unanimity of the 
permanent members of the Security Council. The question of voting 
procedure thus came to be tied up in the minds of many with that 
of amendment procedure.®^ Furthermore, there was discussion of the 
effect of abstention from voting by members of the Council and par- 
ticularly of abstention from voting by permanent members as required 
under paragraph 3. On the latter point, the Delegate of the United 
States explained that the abstention required under the paragraph 
could not be used to prevent a decisibn since it was clearly an ex- 
ception to the rule of imanimity of the permanent members. In that 
situation a decision would be taken by seven affirmative votes with 
the concurrence of all permanent members not parties to the dis- 
pute.®^ 

The issue chiefly pressed in Committee discussion was that of the 
voting procedure of the Council when performing conciliatory func- 
tions under the Chapter dealing with the pacific settlement of dis- 
putes. The position of the Sponsoring Governments was that unanimity 

^See UNCIO, Doc. 897, in/1/42 (Documents, XI, p. 430-40); Doc. 922, 
in/1/44 (Documents, XI, p. 454-60); Doc. 936, 111/1/45 (Documents, XI, p. 
471-6); Doc. 956, 0/1/47 (Documents, XI, p, 486-95); and Doc. 967, 0/1/48 
( Documents, XI, p. 520-7 ) . 

Articles 108 and 109 and comment, infra, p. 537 and 539. 

UNCIO, Summary Report of the Twentieth Meeting of Committee lll/l, 
June 13, 1945, Doc. 967, 0/1/48, p. 2 (Documents, XI, p. 513). 
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of the permanent members was necessary here, except on the admit- 
tedly procedural questions of putting matters on the Councils agenda 
and giving states the opportunity to be heard, since a decision order- 
ing an investigation or making a recommendation might have major 
political consequences and might even initiate a chain of events 
which would lead to enforcement action by the Council. On the 
other hand, it was argued that where the Cotmcil was acting in a 
purely conciliatory capacity, without any power to bind interested 
parties, no one state should be in a position to prevent conciliatory 
action from being taken simply by interposing its objection. Numer- 
ous amendments were submitted to achieve this end. It was decided 
that the Committee should settle the issue by voting on an Australian 
amendment which read as follows: 

Add the following at the end of Chapter VI, Section C, paragraph 2 (of 
the Dumbarton Oaks Proposals) : 

“Decisions made by the Security Council in the exercise of any of its 
duties, functions and powers imder Chapter VIII, Section A (Chapter VI 
of the Charter), shall be deemed to be decisions on procedural matters.”®^ 

This amendment was acted upon by the Committee on June 12 and 
defeated by the following vote: 10 affirmative, 20 negative, and 15 ab- 
stentions. 

Section C of Chapter VI of the Dumbarton Oaks Proposals (the 
Yalta Formula) was finally adopted by the Committee on a paragraph 
by paragraph vote. The vote on paragraph 3 was 30 affirmative votes, 
2 negative votes, 15 abstentions and 3 absences.®® No action was taken 
by the Committee or by the Conference in plenary session on the 
Statement of Interpretation of the Sponsoring Governments and 
France. In fact it was made clear during the discussion that this 
course was deliberately followed in order that the other members 
of the Conference would not be bound by the views expressed in the 
five-power agreed Declaration. 

Practice of the Security Council. No article of the Charter has in 
practice aroused greater controversy than Article 27. During the first 
two years of the United Nations, the requirement of the unanimity 
of the permanent members of the Security Council prevented twenty- 
three decisions from being taken in cases where the matter in ques- 
tion was actually put to a vote.®^ This frequent blocking of the wiU 

®UNCIO, Summary Report of the Nineteenth Meeting of Committee 111/1, 
June 12, 1945, Doc. 956, III/1/47, p. 7 {Documents, XI, p. 492). 

®®UNCIO, Summary Report of the Twentieth Meeting of Committee 111/1, 
June 13, 1945, Doc. 967, III/1/48, p. 7-3 (Documents, p. 513-9). 

^ See Padelford, Nonnan J., ^he Use of the Veto,” International Orpanization, 
II (1948), p. 227-46. ^ 
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of the majority of seven by the adverse vote of a single permanent 
member, and more particularly the circumstances sxirroxmding the ac- 
tion, have led to frequent allegations of abuse of the veto. 

1. Procedural and substantive questions. Article 27 makes a distinc- 
tion as to voting procedure between procedural and substantive ques- 
tions without, however, defining these terms. The Statement of the 
Sponsoring Governments explicitly states that a procedural vote will 
govern the decisions taken under Articles 28-32 inclusive. It is also 
stated that the question whether a particular dispute or situation is 
to be discussed and the question whether interested parties are to be 
given the opportunity to be heard are not to be treated as substantive 
questions. Beyond this point, according to the Statement, “decisions 
and actions by the Security Council may well have major political con- 
sequences and even initiate a chain of events which might, in the end, 
require the Council under its responsibilities to invoke measures of 
enforcement . . . This chain of events begins when the Council de- 
cides to make an investigation . . The application of Article 27 
was bound to raise difficult questions of interpretation. The State- 
ment took the position that any question whether a matter before 
the Council was procedural or substantive should be decided by the 
Council as a substantive question. This inevitably has resulted in a 
strict view being taken of the limits of application of the procedural 
vote. 

In the practice of the Security Council, questions arising under Ar- 
ticles 28-32 of the Charter have been regarded as procediural, though 
there has been disagreement with respect to the establishment of sub- 
sidiary organs for conducting investigations and inquiries. Decisions 
to invite states, whether Members of the United Nations or not, to 
take part in the discussion of questions before the Security Council 
have been taken by a majority of seven in spite of the adverse vote of 
a permanent member.®® In addition, the Security Council has treated 
as procedural, though not explicitly mentioned in these Articles, the 
placing of a question on its agenda for discussion,®® and the removal 
of a particular question from the list of matters before it for action.®^ 
The Cotmcil has treated as substantive matters the establishment of 

Invitation to Canada to participate in Council discussion on Report of Atomic 
Energy Commission, UN, Security Council, Official Records, First Year: Second 
Series, No. 1, p. 4-7. 

^ Placing the Iranian complaint against the Soviet Union on the agenda, March 
26, 1946, UN, Security Coxmcil, Journal . . - , No. 20, p. 385, and placing the 
Ukraine complaint against Greece on the agenda of the Council, September 3, 
1946, UN, Security Council, Official Records, First Year: Second Series, No. 7, 
p. 197. 

Removal of the Greek question on September 15, 1947, UN, Doc. S/P.V. 202, 

p. 186. 
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a commission to investigate a dispute pursuant to Article 34,®® and a 
request that the General Assembly give a recommendation on a mat- 
ter with which the Council is dealing.®® The question whether the 
establishment of a commission of inquiry is procedural or substantive 
is complicated by the fact that whereas according to Article 29 the 
establishment of a subsidiary organ is procedural, according to the 
Statement of the Sponsoring Governments, a decision to conduct an 
inquiry is substantive. The United States proposal to establish a 
commission of investigation under Article 34 in connection with the 
Ukrainian complaint against Greece was regarded as substantive.®® 
On the other hand, in considering the Corfu Channel incident, the 
Council adopted an Australian proposal to appoint a sub-committee 
of three members to examine the available evidence and report, after 
a discussion in which the view was widely expressed that this was not 
a substantive question, and with the United Kingdom participating in 
the voting, as presumably would not have been permissible had the 
action been taken under Article 34.®^ When, however, in connection 
with the Council s consideration of the Chilean complaint regarding 
incidents in Czechoslovakia, a proposal was made to appoint a sub- 
committee to take evidence and report, the Soviet representative took 
the view that the proposal related to substance and not procedure. A 
motion that the matter was procedural was defeated under the Presi- 
dent s ruling that the question whether or not the matter was proce- 
dimal was a substantive question. The original proposal for the estab- 
lishment of a sub-committee was then defeated by the negative vote 
of the Soviet Union.®^ 

Considering that neither the Charter nor the Statement of the Spon- 
soring Governments at San Francisco contains lists of matters to be 
regarded as procedural, that there are differences of opinion with re- 
spect to the legal value of such indications as are contained in the 
Statement, and that in any case honest differences of opinion are 
bound to arise, the question of the procedure by which the determina- 
tion whether or not a matter is procedural is to be made assumes 
great importance. The Security Council has thus far made the deter- 
mination itself without consulting the International Court of Justice 
or any other body, and in making the determination has been guided 

United States proposal to establish a commission to investigate Greek border 
incidents defeated by negative vote of the Soviet Union, September 20, 1946, UN, 
Security Council, Official Records, First Year: Second Series, No. 16, p. 412. 

®®In connection with the Greek question, September 15, 1947, UN, Doc. 
S/P.V. 202, p. 168-72. 

See supra. 

^ UN, Security Council, Official Records, Second Year, No. 21, p. 425-32. 

UN, Bulletin, IV, p. 505-7. For discussion, see UN, Security Coimcil, Official 
Records, Third Year, No. 63, p. 19-29. 
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by the provision of the Statement of the Sponsoring Governments that 
the matter is to be regarded as substanti\'e, concurrence of the perma- 
nent members being required for a decision. Some of the non-perma- 
nent members of the Council have expressed the view that the State- 
ment is not binding on the Security Council, but the permanent mem- 
bers have thus far abided by it with the same result as if it were gen- 
erally accepted. 

2. Effect of Abstention, The requirement of an affirmative vote of 
seven, instead of a majority or two-thirds majority of the members 
of the Council present and voting, means that abstentions from voting 
do not eflFect the size of the affirmative vote necessary to a decision. 
Consequently, if enough members abstain from voting, it becomes 
impossible to take a decision. 

The matter of abstentions assumes chief importance in connection 
with the voting of permanent members. As we have seen, the ques- 
tion was raised at San Francisco as to whether abstention under the 
proviso contained in paragraph S would prevent a decision from being 
taken on a substantive matter. The assurance was then given that it 
would not. That has been the practice of the Security Council though 
the importance of the proviso has been considerably reduced by the 
failure of the Security Council in practice to take any decisions as to 
whether a particular matter is a dispute and whether particular states 
are parties to it. Abstention has thus become a matter of voluntaiy 
action. 

The practice of abstention has assumed chief importance as a device 
by which some flexibility has been introduced into the rather rigid 
voting procedure of paragraph 3. Though there has been criticism of 
the frequent use made of the veto, the practice of not counting ab- 
stentions as negative votes and of requiring only the concurring votes 
of those permanent members voting has considerably reduced the 
number of vetoes and made it possible for the Security Council to 
function more effectively than it otherwise could. By abstaining a 
permanent member avoids responsibility for supporting a proposal 
of which it does not approve in full, while at the same time he permits 
a decision to be taken if there is the necessary support for it by other 
members of the Council. 

While the question has thus far arisen but once, it would appear, on 
the basis of the Council’s action in the Iranian case, that an absence 
is regarded as having the same legal effect, so far as voting is con- 
cerned, as an abstention. It would thus appear that the absence of a 
permanent member does not prevent the Security Council fmm taking 
a decision on a substantive question.®® 

^ See UN, Security Council, Journal . - . , No. 24. 
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3. Use of the Veto, Up to the end of 1947 the ‘Veto”, i.e. the defeat 
of a substantive proposal which has received at least seven afBrmative 
votes by the negative vote of a permanent member, had been used in 
twenty-three cases. Ten of these were used to prevent the admission 
of states to the United Nations. Others were used to defeat proposals 
regarded as too weak, to safeguard the prerogatives of the Security 
Council, to protect “satellite states”, to head ofE inquiries into colo- 
nial questions, and to prevent questions from being treated as pro- 
cedural.®^ 

The claim has frequently been made that the veto has been used 
in violation of the Charter and particularly in violation of the promise 
made by the permanent members at San Francisco. The Statement of 
the Sponsoring Governments contained the sentence: “It is not to be 
assumed, however, that the permanent members, any more than the 
non-permanent members, would use their veto’ power wilfully to 
obstruct the operation of the Council ” Furthermore, in the discussions 
in Committee III/l, delegates of the Sponsoring Governments and 
France argued that concurrence of the permanent members was a 
necessary condition to and guarantee of Council effectiveness. 

Responsibility for the lack of agreement of which the frequent use 
of the “veto” is an outward expression is difficult to place and after all 
is a political question. The Soviet Union has most commonly exer- 
cised the veto but contends that its use of the veto has been a neces- 
sary protection against hostile majorities. It must be admitted of 
course that the requirement of great power concurrence in para- 
graph 2, taken together with the principle of sovereign equality enun- 
ciated in Article 2(1), permits disagreement as weU as agreement. 
The fact that the permanent members have disagreed more commonly 
than was hoped, perhaps even expected, must be put down as one of 
the inevitable products of policy conflicts which have delayed the 
making of the peace treaties and held up the reconstruction of war- 
devastated parts of the world. 

4. “A party to a dispute*. The rule of paragraph 3 regarding voting 
on substantive matters is subject to one important proviso which was 
apparently the result of President Roosevelt s insistence that a party 
should not be judge in its own case. The application of this proviso, 
however, has raised serious questions apart from that of the effects of 
abstention under it. 

The exception is limited to tihe case of a dispute. This presents a 
serious problem since by the terms of Article 35 the Security Council 
may have before it either a situation or a dispute, and the Charter does 
not expressly say that a state directly involved in a situation under this 

®^See Padelford, op, cH, 



THE SECURITY COUNCIL 225 

Article must abstain from voting. If the distinction between a dispute 
and a situation is to be maintained so far as voting procedure is con- 
cerned, it then becomes necessary that the Security Council take a 
decision, if the question is raised, as to whether it is dealing with a 
dispute or a situation in order that the indicated consequences may 
follow. Thus far the Security Council has not taken any decision on 
this question in any matter before it. During its consideration of the 
matter raised in the letter of February 4, 1946 from the Lebanese and 
Syrian delegations, the suggestion was made that the Security Coun- 
cil should decide this question before considering the substance of the 
matter but the Council decided first to hear statements by the parties.®® 
Also, the Council decided against taking a decision on the question 
whether the determination of the existence of a dispute was to be re- 
garded as a procedural or substantive question.®® In the cotirse of ihe 
discussion the Soviet representative argued that it was a substantive 
question, citing the provision of the Statement of Sponsoring Govern- 
ments at San Francisco regarding the determination whether a matter 
is procediural or substantive. The question has never been decided. 

In certain cases, the members of the Security Council have volun- 
tarily refrained from voting. The United Kingdom and France re- 
frained from voting on the resolution before the Council in the Leb- 
anese and Syrian case, and the United Kingdom refrained from vot- 
ing on the resolution requesting the parties to refer the Corfu Chan- 
nel question to the International Court of Justice. 

In the absence of any agreement on Security Council procedure, 
suggestions have been made that the question is not one that the 
Security Council has to decide. During the consideration of the 
Lebanese and Syrian question, the Netherland representative argued 
that if a state says there is a dispute, the Council is boimd to accept 
it as a fact.®^ The United Kingdom representative put it this way: 

If any accuser State says there is a dispute, then there is a dispute; 
and if a State makes a charge against another State, and the State against 
which it is made repudiates it or contests it, then there is a dispute, and 
the Council can make its recommendation.®® 

To meet the difficulty the United States has made the more drastic 
proposal to the Interim Committee of the General Aissembly that “all 
parties involved in matters arising before the Security Council, 

XJN, Securily Council, Official Records, First Year: First Series, No. 1, p. 272- 

81. 

^Ihid, 

^ Ibid., p. 274. 

^Ibid., p.276. 
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whether technicaUy they be deemed disputes or situations, must ab- 
stain from voting/’ In support of this proposal, it is argued that the 
requirement for abstention does not flow from the fact that the states 
primarily involved are parties to a dispute in any technical sense, 
but rather from the principle of justice, that no state shall be judge 
and party in its own cause. It is argued that in the drafting of the 
Charter at San Francisco, while Article 36 was enlarged to cover situa- 
tions as well as disputes. Article 27 was never amended to conform 
to the new wording of Article 36, as should have been done if the 
intent of the authors of the Yalta Formula was to be fulfilled. It 
might be pointed out, however, in connection with the. American pro- 
posal, that if it were to be accepted by the Security Council, it might 
frequently happen that the number of members required to abstain 
from voting would be so large as to make it impossible for the Council 
to take a decision. 

Proposals for Reform. Dissatisfaction with the operation of Security 
Council voting procedure has led to various proposals for reform, 
either by interpretation, or by agreement of the permanent mem- 
bers, or by amendment of the Charter. The General Assembly, and 
since its second session, the Interim Committee of the General As- 
sembly, have been the organs responsible for study, discussion and the 
formulation of recommendations.^® 

The question was brought before the General Assembly during the 
second part of its first session. After extensive discussion,^^ the As- 
sembly adopted a resolution requesting "the permanent members of 
•the Security Council to make every effort, in consultation with one 
another and with feRow members of the Security Council to ensure 
that the use of the special voting privilege of its permanent members 
does not impede the Security Council in reaching decisions promptly,” 
and recommending the early adoption by the Security Council of 
"practices and procedures consistent with the Charter, to assist in 
reducing the dijfiSculties in the application of Article 27 and to ensure 
the prompt and effective exercise by the Security Council of its 
functions.” 

This resolution did not result in any important change in the prac- 

«»UN, Doc. A/AC.18/SC.3/4, p. 2. 

For summaiy of action taken, see Memorandum prepared by the Secretariat 
for Sub-committee 3 of the Interim Committee, UN, Doc. A/AC.18/SC.3/2. 

^ See UN, General Assembly, Official Records of the Second Fart of the First 
Session ...» Plenary Meetings , . . , p. 114(M and 1231-64 and Official Rec- 
ords of the Second Fart of the First Session ...» First Committee . . . , p. 84- 
126 and 284-93. 

^^UN, General Assembly, Resolutions Adopted . . . During the Second Fart 
of its First Session . . . , Doc. A/64/Add. 1, p. 64-5. 
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tice or rules of procedure of the Security Council. The matter was 
again brought before the General Assembly in its second session. Two 
proposals were submitted, one to convoke a conference to abolish the 
veto,^^ and the other to consider the extent to which the earlier resolu- 
tion of the General Assembly had been carried outJ^ After considera- 
tion of these proposals, the General Assembly adopted a resolution 
requesting its Interim Committee to consider the problem of voting 
and make its recommendations to the third session of the General As- 
sembly. The permanent members were again asked to consult. 

The Interim Committee referred the matter to Subcommittee 3 
for study and report. The proposals presented to and considered by 
the subcommittee covered a wide range. They involved Charter in- 
terpretation, working understandings among members of the Council, 
reconsideration of the Council s rules of procedure, reconsideration of 
the Statement of the Sponsoring Governments at San Francisco, pro- 
vision for appeal to the General Assembly, and amendment of the 
Charter.^® The report of the Interim Committee to the General As- 
sembly, based on a report of its subcommittee, contained recommen- 
dations that still another appeal be made to the permanent members 
for moderation, that certain enumerated matters be declared proce- 
dural, that other enumerated matters, including questions under Chap- 
ter VI and the preliminary question whether a matter is procedxnral 
or substantive, be declared non-vetoable, and that the calling of a re- 
vision conference be postponed pending the results of other measures.’’^ 


Procedure 
Article 28 

1. The Security Council shall be so organized as to be able to func- 
tion continuously. Each member of the Security Council shall for this 
purpose be represented at all times at the seat of the Organization. 

This paragraph introduces an important departure from League 
practice. Under the Covenant, the Council met “from time to time as 
occasion may require, and at least once a year.” The Rules of Pro- 
cedure of the Council provided for periodical ordinary sessions. Un- 

Proposal by Argentina. UN, Doc. A/851. 

Proposal by Australia. UN, Doc. A/346. 

UN, General Assembly, Official Becords of the Second Session . . . , Resolu- 
tions . . . , Doc. A/519, p. 23. 

^®See Memorandum prepared by Secretariat, UN, Doc. A/AC.18/SC.3/2, 
p. 12-8. 

77 UN, Doc. A/578. 

7® Covenant of the League of Nations, Article 4, paragraph 3. See infra, p. 557, 
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der the 1933 Rules, the Council had four ordinary sessions, but since 
the fotirth followed immediately upon the third, the Council met in 
fact three times a year at intervals of four months. Extraordinary ses- 
sions were held on decision of the Council or at the request of any 
Member of the League “in the circumstances referred to in Articles 11, 
15, and 17 of the Covenant.” There was no provision for permanent 
representation of the members of the Council at the seat of the League 
where the meetings of the Council were normally held. While these 
provisions were flexible and gave reasonable assurance that a meeting 
of the Council would be held when the occasion required, a certain 
amount of delay was inevitable due to the fact that representatives 
often had considerable distances to travel to reach the Council's 
meeting place, not to mention the time required for preparations. 

The Charter provisions are intended to give additional assurance 
that the Security Council will be able to function promptly when the 
occasion arises. The Provisional Rules of Procedure of the Security 
Council provide that meetings of the Security Council, except for 
periodic meetings held imder paragraph 2, shall be held at the call 
of the President “at any time he deems necessary”. The interval be- 
tween meetings may not exceed fourteen days.®° Furthermore, the 
President must call a meeting at the request of any member of the 
Security Council.®^ He must also call a meeting if a dispute or situa- 
tion is brought to the attention of the Security Council under Ar- 
ticle 35 or under Article 11(3) of the Charter, or if the General As- 
sembly makes recommendations or refers any question to the Security 
Council under Article 11(2), or if the Secretary-General brings any 
matter to the attention of the Security Council under Article 99.®^ 
Meetings are normally held at the seat of the United Nations, though 
Article 38(3) of the Charter and Rule 5 of the Provisional Rules of 
Procedure of the Security Coxmcil permit a meeting to be held else- 
where. During its first two years, the Security Council held 226 meet- 
ings, which gives some idea of the frequency of its meetings. 

The provisions contained in the second sentence for the permanent 
representation of members of the Security Council at the seat of the 
United Nations is another guarantee that the Council will be able to 
act promptly when needed, as well as assuring continuity in its work. 
The practice of permanent representation to international organiza- 
tions is not new. Many members of the League of Nations had per- 

Rules of the Council, see League of Nations, Official Journal, Vol. 14; No. 7, 
Part I, p. 900. 

80 Rule i, UN, Doc. S/96/Rev. 3. 

81 Rule 2. 

82 Rule 3. 
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manent delegates in Geneva.®® They were usually members of the 
diplomatic staflFs. Since the United Nations came into being the prac- 
tice has become common among Members to maintain permanent 
delegations at the Interim Headquarters.®^ In a few cases the ac- 
credited diplomatic representative to the United States serves as per- 
manent representative to the United Nations.®® The permanent repre- 
sentative of a Member to the United Nations serves as permanent rep- 
resentative on the Security Council, if the Member is a member of that 
organ. It is customary to have alternate representatives. Permanent 
representatives commonly carry a diplomatic title as well. 


2. The Security Council shall hold periodic meetings at which each 
of its members may, if it so desires, be represented by a member of the 
government or by some other specially designated representative. 

One of the useful functions which the Council of the League of 
Nations served was to give the foreign ministers of members, and 
particularly of the permanent members the opportunity to meet to 
discuss matters of common concern. This provision of the Charter was 
no doubt intended to encourage this practice, though not making it 
mandatory. This paragraph, taken together with paragraph 1, defi- 
nitely envisages two types of meetings, the meeting where members 
are represented by their permanent representatives, the more usual 
practice, and “periodic meetings” where members are represented by 
their foreign ministers or other persons of special politick importance 
and where the opportunity would presumably be oflFered for discus- 
sions at a higher policy level. 

If this was the intention of the framers, as the words of paragraph 2 
would seem to indicate, that purpose has not in practice been achieved. 
Apart from some of the earlier meetings of the Security Council where 
members were represented in important discussions by their foreign 
ministers, the practice has been for members to be represented by 
their permanent representatives or alternates. Rule 4 of the Provi- 
sional Rules of Procedure of the Security Council which seeks to imple- 
ment this paragraph by providing for the holding of “periodic meeL 
ings” “twice a year, at such times as the Security Council may decide” 
has thus far been a dead letter. This has had two unfortunate conse- 
quences. It has weakened the Security Coimcil as an instrument of 

®*See Potter, Pitman B., "Permanent Delegations to the League of Nations,” 
Gen^a Special Studies, I, No. 8. 

In April 1948, 45 Members had permanent delegations. See UN, Delegations 
to the United Nations, No, 11. 

There were five Instances in April 1948. 
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accommodation since the representatives of members have been tin- 
der the obligation to carry out instructions which often have left them 
little discretion. What is perhaps more serious it has made it neces- 
sary to create machinery outside the United Nations for bringing the 
foreign ministers together, machinery which in the form of the Coun- 
cil of Foreign Ministers for making the treaties of peace, has not 
functioned with great success. 


3. The Security Council may hold meetings at such places other 
than the seat of the Organization as in its judgment will best facilitate 
its work. 

This paragraph needs no special comment. It conforms to the prac- 
tice of die Council of the League of Nations. Rule 5 of the Provisional 
Rules of Procedure of the Security Council permits any member of 
the Security Council or the Secretary-General to propose that the 
Security Council should meet at another place. Should the Council 
accept the proposal, it decides upon the place and the period during 
which the Council shall meet there. 


Article 29 


The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 


This is a special application of Article 7(2). The Security Coxmcil 
has made frequent use of this power. 

The question arises, as in connection with the application of Ar- 
ticle 22,®® as to whether a distinction should be made between commit- 
tees or sub-committees of the Council, such as the Committee of 
Experts and the Committee on the Application of New Members, and 
commissions set up with memberships extending beyond that of the 
Council itself. There would appear to be little :|real difference be- 
tween the two categories of bodies, since in either case the subsidiary 
body derives its powers from the Security Council which can only 
confer such authority as it itself has. 

Another question which arises in connection with this Article is 
whether tide establishment of a subsidiary organ to take evidence and 
report, or conduct an inquiry is a procedural or substantive matter 
under Article 27.®’^ The Soviet Union has consistently taken the posi- 


86 

sr 


See comment, supra, p. 193. 

Sec comment on Article 27, supra, p. 221, 
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tion that a resolution to establish a sub-committee or commission to 
take evidence or investigate and report is a substantive matter, that 
the decision is a political decision. It cites the Statement of the Spon- 
soring Governments at San Francisco in support of its position. It 
argues that there are in reality two proposals involved, a proposal to 
conduct an investigation or take e\idence and report which is sub- 
stantive, and a proposal to set up a committee or commission to carry 
out the investigation or to take the evidence and prepare the report 
which is procedural. The position taken by other members of the 
Council, particularly by the United States and the United Kingdom, 
in connection with the proposal to appoint a sub-committee to take 
evidence and report on incidents in Czechoslovakia, was that the es- 
tablishment of such a committee or sub-committee to prepare mate- 
rials for the Council to consider is definitely procedural since Ar- 
ticle 29 comes under the heading of Procedure. 

Two subsidiary organs of the Security Council were initially estab- 
lished by other procedures than the one here described. The Atomic 
Energy Commission was established by the General Assembly resolu- 
tion of January 24, 1946,®® which provided that the Commission should 
submit reports and recommendations to the Security Council and in 
security matters be accountable to the Security Council. The Charter 
itself provides for the establishment of the Military Staff Committee 
and defines its functions. 


Article SO 

The Security Council shall adopt its own rules of procedure, includ- 
ing the method of selecting its President. 

This Article follows customary international practice. The Council 
of the LfCague of Nations adopted its own rules of procedure in the 
absence of any special provision in the Covenant. 

The Preparatory Commission prepared Provisional Rules of Proce- 
dure for the Security Council.®® These were adopted by the Security 
Council at its first meeting on January 17, 1946, which then referred 
them to its Committee of Experts for further study. These were sub- 
sequently amended on June 4 and August 27, 1947.®^ 

^See supra, p. 166. 

Article 47. See text and comment, infra, p. 290. 

^ Report of the Preparatory Commission . . . , Doc. PC/20, p. 25-7. 

*^See UN, Secxirity Council, Provisional Rules of Procedure - . . , Doc. 
S/96/Rev. 3. 
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Article SI 

Any Member of the United Nations which is not a member of the 
Security Council may participate, without vote, in the discussion of 
any question brought before the Security Council whenever the latter 
considers that the interests of that Member are specially afiFected. 

Article 4 of the League Covenant provided that any member not 
represented on the Council should “be invited to send a Representa- 
tive to sit as a member at any meeting of the Council during the con- 
sideration of matters specially affecting the interests of that Member 
of the League/" In addition it provided that “each Member of the 
League represented on the Council shall have one vote""/^ 

Article 31 of the Charter approaches the problem of representation 
of Members of the Organization not members of the Cotmcil in a 
somewhat different way. In the first place, the Member is given the 
light to participate instead of the Council s being required to invite 
him to participate, though the difference is of no importance since this 
right to participate under the Charter only becomes effective when the 
Security Council has decided that the interests of that Member are 
specially affected. 

Secondly, the Charter does not permit a Member thus participating 
to vote. This suggests that the Charter takes a somewhat different 
view with respect to the nature and functions of the Security Council 
than did the Covenant with respect to the League Council. The Se- 
curity Coimcil is here regarded as a corporate body with fixed mem- 
bership. Non-members participate in discussions for the purpose of 
giving information and presenting their points of view, and do not 
thereby become members of the Council, even for limited purposes. 
Under the Covenant, on the other hand, the Council was regarded as 
a diplomatic body capable of expansion to include for special pur- 
poses representatives of states having special interests in the matters 
being discussed. 

Rule 37 of the Provisional Rules of Procedure of the Security Coun- 
cil, which of course must be understood as operating subject to the 
terms of Article 31 of ihe Charter, reads as follows: 

Any Member of the United Nations which is not a member of the 
Security Council may be invited, as a result of a decision of the Security 
Coimcil, to participate, without a vote, in the discussion of any question 
brought before the Security Council when the Security Coimcil considers 
that the interests of that Member are specially affected, or when a Mem- 

^^See infra, p. 557. 
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ber brings a matter to the attention of the Security Council in accordance 
with Article 35(1) of the Charter. 

According to Rule 38, any Member invited under this rule or under 
Article 32 of the Charter “may submit proposals or draft resolutions,’^ 
but these proposals and draft resolutions may be put to a vote only 
at the request “of a representative on the Security Council.” In his 
report, the Chairman of the Committee of Experts explained that this 
qualification was added in order to “preserve expressly the integrity 
of the rights and authority of the Council.” 

The Seciurity Coimcil has treated the question of inviting a Member 
to be represented under this Article as a procedural question.®^ In con- 
nection with the invitation to Canada to participate in the discussion 
of the atomic energy question, the Soviet representative took the view 
that, while the decision to extend the invitation was procedural, that 
decision could not be taken until after it had been decided whether the 
interests of the Member were “specially affected,” which was a mat- 
ter of substance. This view was not accepted and the Soviet repre- 
sentative, while reserving his rights, did not press the point 

Article 32 

Any Member of the United Nations which is not a member of the 
Security Council or any state which is not a Member of the United 
Nations, if it is a party to a dispute under consideration by the Security 
Council, shall be invited to participate, without vote, in the discussion 
relating to the dispute. The Security Council shall lay down such con- 
ditions as it deems just for the participation of a state which is not a 
Member of the United Nations. 

Comparison with Covenant Provisions. This Article deals with the 
situation where the Security Council is dealing with a dispute brought 
before it under the terms of the Charter and one or more of the parties 
are not members of the Security Council and not necessarily Members 
of the United Nations. In that situation, the Covenant provided that 
any member not represented on the Council should be invited to send 
a representative to sit on the Council while the dispute was under 
consideration with the privilege of voting. In the case of non-member 
states, the provisions of Article 17®® applied under which the non- 
member state was to be invited to accept the obligations of member- 

UN, Security, Council, Jourrud . . . , No. 34, p. 602. 

^ UN, Security Council, Official Records, First Year: Second Series, No. 1, p. 4 
and Doc. S/P.V. 268, p. 62-5. 

See infra, p. 563. 
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ship in the League for the purposes of the dispute “under such con- 
ditions as the Council may deem just/^ If the invitation was accepted, 
the provisions of Articles 12 to 16 of the Covenant were to be applied 
with such modifications as might be deemed necessary by the Council. 

Under the Charter, the same general principle is laid down to cover 
the two situations, namely, that the Security Council shall invite the 
state to participate “without vote’^ in the discussion relating to the dis- 
pute. In the case of a state not a Member of the United Nations the 
Security Council is to lay down such additional conditions as it may 
deem just for the participation of the state. The Charter provisions 
would thus appear to permit greater flexibility of treatment. 

Scope of Application. This Article, as distinguished from Article 31, 
applies to cases where Members who are not members of the Security 
Council or states not Members of the United Nations are parties to a 
dispute under consideration by the Security Council. It is thus at the 
same time narrower and broader than Article 31 in the permissive 
scope of its application, narrower in that the participation of a Member 
is provided for only when the Member is party to a dispute, and 
broader in that the invitation to participate is to be extended to any 
state, whether or not a Member of the United Nations. 

The limitation of participation under this Article to actual disputes 
has created a diifficulty in practice since, as we have seen, the Secur- 
ity Council has not been prepared formally to determine, especially 
at an early stage, when a dispute, as contrasted with a situation, exists. 
In cases where participation by a Member is in question, it has been 
customary to invoke Article 31 which does not require any determina- 
tion that a dispute exists. In cases involving non-Members, however, 
Article 32 provides the only basis for action unless the CounciFs right 
to invite non-Members to participate can be based upon the Council's 
broad powers under Article 30 to determine its own rule of procedure. 

The question first came up in connection with Council considera- 
tion of the Ukrainian letter regarding the situation in Greece. The 
Albanian Government asked that its representative be allowed to make 
a factual statement before the Security Council. In the course of the 
discussion the point was made that Albania could only be invited to 
participate in the case of a dispute, which this was not, and that if 
Albania were invited to participate in the discussion of a dispute to 
which it was a party, its participation under the Charter could not 
be limited, as was proposed, to making a factual statement. The 
American representative admitted that the request could not be 
granted under Article 32 but thought it was “within the spirit of 

See UN, Seciirity Council, Officicd Becords^ First Year: Second Series^ No. 10, 
p. 260-7. 



THE SECURITY COUNCIL 235 

the Charter.” The request was granted by a procedural vote, appar- 
ently xmder Rule 39 of the Provisional Rules of Procedure which reads: 

The Security Council may invite members of the Secretariat or other 
persons, whom it considers competent for the purpose, to supply it with in- 
formation or to give other assistance in examining matters within its com- 
petence. 

When the Greek complaint against Yugoslavia, Bulgaria and Al- 
bania was before the Security Council, the question of inviting Alba- 
nia and Bulgaria to send representatives to the Council was raised. 
This time some members took the position that an actual dispute ex- 
isted and that action should be taken under Article 32. The resolu- 
tion initially adopted on December 10, 1946 provided that the repre- 
sentatives of Albania and Bulgaria “are invited to enable the Security 
Council to hear such declarations as they may wish to make”, and that 
they would “be invited to participate in the discussion without vote” if 
the Council should find at a later stage that the matter under con- 
sideration was a dispute.®® 

After representatives of Greece, Yugoslavia, Albania and Bulgaria 
had made their statements, the Council, on December 16, adopted 
the President's proposal to invite Albania and Bulgaria to participate, 
without vote, in future discussions. In support of his proposal the 
President (the United States representative) stated: 

It seems to me that the principle contained in Article 32 of the Charter 
is clear — namely, that when non-Members of the United Nations are con- 
testing charges made against them before the Security Council, equity and 
sound practice require that they be “invited to participate without vote 
in the discussion” of the Council. I suggest that the case before us comes 
within the spirit and meaning of Article 32, whether or not it is technically 
labelled a situation or a dispute.®® 

The Provisional Rules of Procedure of the Security Council contain 
no provisions covering invitations to non-Members to participate in 
discussions except as Rule 39, given above, may apply. 

In the course of Coimcil consideration of hostilities in Indonesia 
the Council was faced with a question of a somewhat different order 
relating to the application of this Article. A proposal was made that 
an Indonesian representative participate in the discussions. This pro- 
posal was resisted by the Netherlands representative which argued 
that the Indonesian Republic was not a state. The United States rep- 

^ Ibid,, p. 265. 

Ibid., No. 24, p. 558-9. For discussioix, see tbid,, p. 530-59. 

Ibid., No. 26, p. 607. For discussion, see tbid., p. 606-13. 
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resentative suggested tiat Article 32 might apply even though the 
Indonesian Republic was not a fully independent state, but that to 
avoid disagreement Rule 39 of the Rules of Procedure might be used. 
By a procedural vote it was decided to invite the Indonesian Republic 
to send a representative, without it being made clear whether this 
action was taken under Article 32 or Rule 39.^*^® 

Conditions of Participation, It is not stated what the conditions of 
participation of a non-Member or Member under this Article are to 
be. These conditions are to be laid down by the Security Council. 
A suggestion of what they might be is to be found in Article 35(2) 
which provides that a state not a Member of the United Nations may 
bring a dispute to which it is a party to the attention of the Secmity 
Council or the General Assembly ijp it accepts in advance, for the 
purposes of the dispute, the obligations of pacific settlement provided 
in the present Charter. 

In submitting his proposal for inviting Albania and Bulgaria to 
participate in the discussion of the Greek question at the eighty-fourth 
meeting of the Council, the President suggested that Albania and Bul- 
garia should accept this condition.^®^ The Council agreed. The fur- 
ther suggestion, made by the Australian representative, that the ac- 
ceptance should extend to Article 25 of the Charter was not approved. 

In connection with the Corfu Channel incident, the Security Coun- 
cil decided to invite Albania “to participate without vote in the pro- 
ceedings with regard to this dispute, on condition that Albania ac- 
cepts, in the present case, all the obligations which a Member of the 
United Nations would have to assume in a similar case.” The Al- 
banian Government accepted the decision.^®^ 

100 UN, Doc. S/P.V. 183 

101 UN, Security Council, Official Records, First Year: Second Series, No. 26, 

p. 608. 

^^Ibid,, Official Records, Second Year, No. 7, p. 131. 

^^^Ibid. See also, comment on Article 36, infra, p. 255. 
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PACIFIC SETTLEMENT OF DISPUTES ^ 

Article S3 

1, The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shaU, 
first of all, seek a solution by negotiation, enquiry, mediation, concilia- 
tion, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice. 

Scope of Obligation. This paragraph is an application of the prin- 
ciple laid dovm in Article 1(1) and Article 2(3). It imposes upon 
Members the duty to seek first of all the settlement of their disputes 
by peaceful means of their own choice. Neither party is to bring a 
dispute before the Security Council or the General i^sembly under 
Article 35 until peaceful means of settlement have been tried and then 
only if the continuance of the dispute "is likely to endanger the mainte- 
nance of international peace and security”. Unlike Article I of the 
Paris Treaty for the Renunciation of War as an Instrument of National 
Policy (the Kellogg-Briand Peace Pact^) by which the parties agreed 
that the settlement of their disputes should "never be sought except by 
pacific means” this paragraph of Article 33 and Article 2(3) positively 
obligates Members of the United Nations to "seek a solution” of their 
serious disputes by pacific means. 

The obligation here stated does not, as it is phrased, apply to all 
disputes. It applies only to disputes “the continuance of which is 
likely to endanger the maintenance of international peace and secur- 
ity”. This was the phraseology of the Dumbarton Oaks Proposals and 
was accepted at San Francisco by Committee 111/2 and the Confer- 
ence without change. In the opinion of some, the obligation of the 
paragraph would have been brought more fully into line with the 
principle stated in Article 2(3), if the paragraph had been re-phrased 
to read somewhat as follows: 

^ See, on subject of pacific settlement of disputes under the Charter, Goodridi, 
Leland M., “The United Nations: Pacific Settlement of Disputes,” American 
PoliHccd Science Review, XXXDC, p. 956 and Eagleton, Clyde, “The Jurisdiction 
of the Security Council over Disputes,” American Journal of International haw, 
XL, p. 513^3. 

2 tFnited States, Treaties, Conoentions, etc., IV, 1923-1937, p. 5130. 
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The parties to any dispute shall, first of all, seek a solution by negotiation, 
enquiry, mediation, conciliation, arbitration, judicial settlement, resort to 
regional agencies or arrangements, or other peaceful means of their own 
choice, in such a manner that the maintenance of international peace and 
security will not be endangered. 

This would have established, in the opinion of some, a clear and 
definite obligation so far as Members were concerned, and would 
have made clearer the exact stage in the development of a given dis- 
pute when the Security Council was to intervene. The paragraph as 
it stands places upon each Member an initial obligation to do some- 
thing in a contingency the existence of which only an international 
agency can properly determine. 

In defense of the present phraseology it can be stated that it is 
consistent with the basic purpose of the Organization to maintain 
peace and security. The intention is not to require Members to set- 
tle all their disputes. The possibility is admitted that certain disputes 
may continue unsettled until they are forgotten. It is only serious 
disputes "the continuance of which is likely to endanger the mainte- 
nance of international peace and security” with which the Organiza- 
tion 'is concerned. By Article 12 of the Covenant, members of the 
League agreed "that, if there should arise between them any dispute 
likely to lead to a rupture, they will submit the matter either to arbi- 
tration or judicial settlement or to inquiry by the Council”. 

It may of course be difficult to decide whether a dispute is of such 
a nature that its continuance is likely to endanger the maintenance 
of international peace and security under Article 2(4), Members ob- 
ligate themselves not to use force or the threat of force; if they show 
a readiness to respect this obligation, logically it is difficult to see how 
any dispute between them could endanger peace and security. How- 
ever, it must be admitted that disputes can become so persistent and 
so bitter that they poison international relations and create a political 
climate that may tempt a peace-loving state to use means of force 
because the situation becomes unbearable, or that may permit states 
acting in good faith to become involved in a series of events which lead 
to the use of force without either party’s initially desiring it. It is quite 
clear that a dispute of this kind ought to be dealt with by an inter- 
national agency. 

It should also be clear that a dispute between a very small and a very 
powerful state cannot be brushed aside as unimportant or lacking in 
danger from the point of view of its consequences to the peace. It is 
not sufficient to say that the small state would never endanger peace 
and security by attacking its powerful adversary. If the very strong 
power, to t^e a purely Aeoretical example, should seek to help itself 
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and intimidate the small state, there would still be present a danger 
to the peace of the world. The expression 'likely to endanger inter- 
national peace and security” must be understood in relation to the prin- 
ciples of “justice” and of “international law”, recognized in the first 
paragraph of Article 1. This would appear to have been the position 
taken by the Security Council in the Iranian case. If the Security 
Council had refused to place on its agenda the Iranian complaint or 
had removed it as desired by the Soviet Union, the two countries, left 
to themselves, would probably have come to an agreement without 
any breach of the peace, in view of the unequal power positions of 
the two countries. However, such an agreement might easily from the 
Iranian point of view have been imjust, burdensome and totally un- 
acceptable except as the alternative to continued So\det military occu- 
pation of Iranian territory. 

Action by the Security Council, The next question which arises is 
who will decide whether the obligation of the parties under this para- 
graph has been satisfied and whether the continuance of a dispute is 
likely to endanger peace and security. It would seem that the opinion 
of one of the parties ought to sufiBce. If, however, the other party 
does not agree, the Security Council can itself decide. During the 
discussion of this paragraph in Committee III/2 of the Conference, 
the question was raised as to whether the use of the words “first of 
air would be an obstacle to intervention by the Security Council at 
any time before recourse to the means enumerated in this paragraph 
were exhausted. The United States Delegate answered categorically 
that the sole purpose of the words in question was to assure that the 
parties would first make an endeavor to settle their disputes by peace- 
ful means and that the Security Council should and must intervene in 
any dispute which threatened world peace.® 

Disputes have in practice been brought before the Security Coun- 
cil by one party on the allegation that peaceful means of settlement, 
usually negotiation, have been tried without success.^ This was true 
of the Iranian complaint against the Soviet Union, the United King- 
dom complaint against Albania and the Egyptian complaint against 

* UNCIO, Summary Report of the Fifth Meeting of Committee 111/2, May 15, 
1945, Doc. 356, ni/2/11, p. 1-2 (Documents, XII, p. 31-2). 

* On question as to when negotiations can be said to have failed, the following 
observations of the Pennanent Court of International Justice in the Mavrommatis 
Palestine case are pertinent: "Negotiations do not of necessity always presuppose 
a more or less lengthy series of notes and despatches; it may sufiSce that a discus- 
sion should have been commenced, and tids discussion may have been very 
short; this will be the case if a deadlock is reached, or if finally a point is reached 
at which one of the Parties definitely declares himself unable, or refuses, to give 
way, and there can therefore be no doubt that the dispute cannot be setded by 
diplcmiatic negotiation ” P.C.I.J., Publications, Series A, No. 2, p. 18. 
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the United Kingdom. Except in the Iranian case, the Council ap- 
peared to accept the statement of one party that the parties had ful- 
filled their obligations imder this paragraph. In the Iranian case, fol- 
lowing the complaint of January 24, 1946 and a preliminary discus- 
sion, the Council deferred further action pending a renewal of direct 
negotiations. In no case has the Security Council made a formal de- 
termination that the continuance of the dispute is ‘likely to endan- 
ger the maintenance of international peace and security”. The action 
of the Council on the complaint of Egypt against the United King- 
dom was criticised by one member on the ground that it had miscon- 
strued its proper function by undertaking the consideration of the 
dispute on its merits before determining after investigation that the 
continuance of the dispute was ‘likely to endanger international peace 
and security”.® This view, however, of the appropriate limits of Coun- 
cil action apparently has not met with general acceptance.® 

Means of Peaceful Settlement,^ The paragraph lists certain gener- 
ally accepted means of peaceful settlement open to the parties. It is 
clear that the list is not meant to be exhaustive. With one exception, 
they may be grouped under the following two heads; 

(1) Those means which do not make use of the element of legal 
compulsion so far as the terms of settlement are concerned, being 
based upon the principle of voluntary acceptance. The enumerated 
means falling into this category are negotiation, enquiry, mediation 
and conciliation. 

a. Negotiation is the first and most commonly used means for the 
pacific setdement of international disputes. This term covers all kinds 
of diplomatic discussions, exchanges of notes, etc. By this means the 
parties seek a solution by direct exchanges between themselves. Diplo- 
matic annals are full of instances where such settlements have been 
successfully reached. 

b. Enquiry is, strictly speaking, not a means of settlement at aU. It 
is an effort to find a basis for a settlement. It sometimes happens that 
a disagreement between the parties can be eliminated if it is only 
possible to establish the facts. The use of this means was provided 

® UN, Security Council, Official Records, Second Year, No. 32, p. 686-8. 

®See discussion, ibid.. No. 34, p. 727-31. See on general question, Eagleton, 
op. cU. 

On general topic, see Eagleton, Clyde, International Government, rev. ed.. 
New York, 1948, p. 217-44; Habicht, Max, Post-War Treaties for the Pacific Settle- 
ment of Disputes, Cambridge, 1931; Hudson, Manley O., By Pacific Means, New 
Haven, 1935; and Dunn, Frederick S., Peaceful Change: A Study of International 
Procedures, New York, 1937. For study of measures and procedures of pacific 
settlement employed by the League of Nations, see memorandum prepared by the 
United Nations Secretariat for the Interim Committee of the General Assembly, 
UN, Doc. A/AC.18/68. 
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for by the Hague Conventions for the Pacific Settlement of Interna- 
tional Disputes of 1899 and 1907. The value of an international com- 
mission of enquiry was shown in the conflict between Great Britain 
and Russia over the Dogger Bank incident during the Russo-Japanese 
War. Such commissions are provided for in a number of treaties.® 

c. Mediation is the action of an outside agency, state or person with 
a view to getting the parties together and helping them in a more 
or less informal way to find the basis for the settlement of their dis- 
pute. This means of peaceful settlement was also provided for in 
the Hague Conventions of 1899 and 1907. It has been utilized on 
important occasions, notably by President Theodore Roosevelt in 
bringing the Russo-Japanese War of 1904-5 to an end. 

d. Conciliation is a means of pacific settlement effected through 
commissions or other intemationaJ bodies, usually consisting of per- 
sons designated by agreement between the parties to the conflict. 
The efforts of the agency of conciliation are directed towards find- 
ing a reasonable solution of the conflict to which the parties can agree. 
Among the treaties providing for the use of conciliation were the 
Locarno Treaties of 1925® and the General Convention of Inter- 
American Conciliation signed at Washington, January 5, 1929.^® 

(2) Those means which make use of the element of compulsion so 
far as the proposed settlement is concerned. Arbitration and judicial 
settlement fall into this category. 

a. Arbitration is a method of pacific settlement by which the parties 
obligate themselves in advance to carry out the decision given by the 
arbitrator or arbitral tribunal. The rules to be applied are determined 
by the compromis or agreement by which the dispute is submitted to 
arbitration. The parties may stipulate that the decision be based on 
international law or they may agree that considerations of equity and 
justice be taken into account. The tribunal to which the dispute is 
submitted may be specially created under the terms of the agreement 
or it may be a tribunal already in existence. In any case the procedure 
of arbitration is essentially of an od hoc character. 

b. Judicial settlement means settlement by a permanent international 
tribunal such as the International Court of Justice, in accordance with 
judicial methods. It was a settled usage in the period between the 
World Wars to reserve this expression for settlement by reference to 
the Permanent Court of International Justice. It seems, therefore, only 
logical to interpret the expression as used in the Charter as referring 

® See also, comment on Article 34, infra, p. 246. 

?See The Locarno Conference, October 5-16, 1925, Boston, World Peace 
Foundation Publications, IX, No. 1, 19^. 

^ United States, Treaties, Conventions, etc., IV, 1923-1937, p. 4763. 
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to settlement by reference to the International Court of Justice. Such 
was also the intention of the Committee which drafted this Chapter. 
However, the Charter usage is not quite clear since Article 92 envisages 
the possibility of other "judiciaF organs. 

The Article also makes reference to “resort to regional agencies or 
arrangements’" as a means of peaceful settlement. This expression must 
be understood in connection ^vith the provisions of Article 52. It was 
inserted in this paragraph at the request of Committee III/4 of the 
San Francisco Conference,^^ dealing with regional arrangements, and 
was part of a compromise worked out at the Conference with a view 
to integrating regional and global arrangements. It does not add any- 
thing to the material content of the paragraph. All the other peaceful 
means enumerated in the paragraph can at the same time be pro- 
vided for under regional arrangements or included in regional agen- 
cies. 

Any attempt at the exhaustive enumeration of peaceful means of 
settlement in a paragraph of this kind may have serious consequences. 
It might lead to a restrictive interpretation. This is excluded in the 
present paragraph by the addition of the words “or other peaceful 
means of their own choice.’" It is, thereby, made quite clear that the 
parties are to have recourse to any conceivable peaceful means which 
may lead to the settlement of a dispute. 

The words “of their own choice” refer not only to the choice of the 
parties at the moment of the settlement of the conflict, but also to a 
choice possibly made by them before the dispute has arisen. The 
words were intended to express the thought that the dispute shall be 
settled by any peaceful means which the parties choose or may have 
agreed to use. 

2* The Security Council shall, when it deems necessary, call upon 
the parties to settle their dispute by such means. 

This paragraph possibly should have come after Article 34 and not 
before it It cannot properly be understood without a reference to 
Article 84- The justification of the present arrangement is that the 
contingency in which the Council is to act is the failure of parties to a 
dispute to fulfill their obligation under paragraph 1. 

It is to be noted by way of explanation of tibe apparent illogicality 
of the present arrangement that what is now Article 33 was para- 
graph 3 of Chapter VIII, Section A, of the Dumbarton Oaks Proposals, 

^UNCIO, Beport of Dr, V, JK. WeUingtpn KjoOf Bapporteur of Committee 
m/4, to Comm^sion 111, Doc. 904, 10/4/13(1), p. 1^2 (Documents, XII, 
p. 737-8). 
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and then followed what have become Articles 34 and 35. The change 
of order was made on the ground that the statement of general obli- 
gation contained in the first sentence of paragraph 3 of Chapter VIII, 
Section A, of the Dumbarton Oaks text would most appropriately 
come at the beginning of the Chapter. The second sentence of the 
paragraph, which might better have been left in its original position, 
according to one principle of arrangement, was brought up with the 
first, and became paragraph 2 of Article 33. 

The paragraph states that the Council shall “when it deems neces- 
sary*^ call upon the parties to settle their dispute by peaceful means 
of their ovm choice. It is clear that this duty of the Council applies 
to a dispute the continuance of which is likely to endanger interna- 
tional peace and security. If the dispute has no such character, the 
Council would appear to have no authority or obligation to act un- 
der this paragraph. It is also clear that ordinarily the Council should 
make such a decision after having investigated the dispute under 
Article 34. However, it may happen that the dispute is so obviously 
dangerous tl^t the Security Council can decide at once that its con- 
tinuance endangers the peace of the world without entering into any 
formal investigation. 

The expression “shall, when it deems necessary, call upon the par- 
ties” was carefully considered at San Francisco. Some delegates 
favored the use of the word “may” so as to make it quite clear that 
this action was left entirely to the discretion of the Council and that 
the obligation of the parties imder paragraph 1 was in no way depend- 
ent upon any action that the Security Cotmcil might take. Others 
wanted the word “shall” used without qualification so as to make it 
quite clear that a duty was incumbent on the Council. The present 
wording was a compromise between these two extremes. The right 
interpretation is that it is left to the discretion of the Council to decide 
when the situation is of such a character that it is necessary to call upon 
the parties. When the Council has decided that such a necessity exists, 
it is, however, the absolute duty of the Council to call upon the parties. 

The Security Council is to “call upon” the parties to settle their 
disputes by “such means.” The exact meaning to be attached to the 
words “cafi upon” is a matter of some doubt since the words are not 
commonly used in the Charter.^ Obviously they have a stronger con- 
notaticm than the word “recommend”, and it would also appear that 
they are not as strong as the words “decide what measures shall be 
taken” used in Article 39. Apparently the intention is that the Secur- 
ity Council shall remind the parties of their obligations under the first 

expression is used in Articles 40, 41 and 44 in connection with en- 
forcement acticHi. See oommait on its use hi Article 41, infra^ p. 277. 
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paragraph in no uncertain terms. Does the use of the words loy such 
means” signify that the reminder is to be couched in the phraseology 
of the first paragraph, or may it be more specific, calling attention to 
specific means which the parties have agreed to use by agreement 
between them? The power of the Security Council would certainly 
appear to be broad enough to permit the second course. 

In its practice, the Security Council has not taken a narrow techni- 
cal view of its powers under the Charter. In the exercise of its Powers 
under Article M and Chapter VI, the Council has considered the sub- 
stance of disputes brought to its attention, and has discussed recom- 
mendations to be made with respect to procedures or methods of set- 
tlement even though not always able to take a decision on recommen- 
dations to be made, without a preliminary determination whether the 
continuance of the dispute was likely to endanger the maintenance of 
international peace and security. Thus the distinction made in the 
Articles of Chapter VI between disputes not likely to endanger the 
peace and those of a more serious nature has not been maintained, or 
if it has, has been so liberally interpreted from the point of view of the 
Councils competence as to lose practically all its significance. Fur- 
thermore, the Council has not been inclined to refrain from the exer- 
cise of its powers on the ground that the parties have not made full 
use of peaceful means of their own choice for the settlement of the 
dispute. 

In two cases, the Council has taken action, in part at least, under 
this paragraph. In the Iranian case, the Council, having heard state- 
ments by the representatives of Iran and the Soviet Union, adopted 
on January 30, 1946, a resolution requesting the parties, considering 
that they “have aflBrmed their readiness to seek a solution of the mat- 
ter at issue by negotiation,” to inform the Council of the results of 
such negotiations.^^ In the meantime the Council retained the right 
“to request information on the progress of the negotiations.” Fol- 
lowing the outbreak of hostilities, in Indonesia, the Security Council 
adopted a resolution on August 1, 1947, calling upon the parties “to 
settle their dispute by arbitration or by other peaceful means and keep 
the Security Council informed about the progress of the settlement.” 

In this case, the Netherlands and the Indonesian Republic had agreed 
by the Linggadjati Agreement of March 25, 1947, to settle such dis- 
putes between them by arbitration. The competence of the Council 
to consider the matter under Chapter VI was contested by the Nether- 
lands on the ground that the Indonesian Republic was not an inde- 
pendent' state and the question was never explicitly decided. 

^®UN, Security Council, Official Records, First Year: First Series, No. 1, p. 70. 

Ibid,, Official Records, Second Year, No. 68, p. 1702-3. 
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Article 34 

The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in 
order to determine whether the continuance of the dispute or situation 
is likely to endanger the maintenance of intemation^ peace and se- 
curity. 

Purpose and Significance. In the Dumbarton Oaks Proposals this 
Article appeared in substance as paragraph 1 of Chapter VIII, Sec- 
tion A {Pacific Settlement of Disputes). It was thus regarded as a 
basic provision of the Charter scheme for the pacific settlement of 
disputes, both from the point of view of the procedure to be followed 
and the special functions and powers of the Security Council. At 
San Francisco, as has been explained, this Article lost its place of 
primacy in the Charter but it retained its basic importance in the 
Charter scheme. 

The Charter makes a distinction, so far as the conciliatory functions 
of the Council are concerned, between disputes and situations the 
continuance of which is likely to endanger the maintenance of inter- 
national peace and security, and those of a less serious nature. The 
Security Council, primarily responsible imder Article 24 for the mainte- 
nance of international peace and security, is limited under Chapter VI, 
except for the special case of Article 38, to making recommendations 
for the settlement of disputes or the adjustment of situations of the 
more serious type. In order to determine whether a dispute or situa- 
tion is of such a character as to call for further action by the Council, 
a preliminary inquiry may be necessary. Article 34 empowers the 
Security Council to make this prehminary investigation. 

The CounciVs Power of Investigation in Practice. The Security 
Council has not in practice limited its power of investigation to the 
extent that a hteral reading of this Article might suggest. In fact the 
members of the Council have shown themselves, generally speaking, 
rather impatient with legal technicalities, and have chosen for the 
most part to be guided by common sense, practical necessities, and 
the spirit of the Charter. When attention is called to some restrictive 
provision of the Charter, such as the final clause of this Article which 
appears to limit the Councils power of investigation to a particular 
purpose, the practice commonly is to invoke the more general powers 
and responsibilities of the Council as set forth in Article 24, or to 
argue for a liberal interpretation of the provisions of Chapter VI, 
especially Article 34. 

The question of the extent of the Council s power of investigation 
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under Article 34 came up for extended discussion in connection with 
the consideration by the Security Council of the United States proposal 
of June 27, 1947 on the Greek question. This proposal called for the 
establishment of a commission as a subsidiary organ of the Council to 
perform certain functions in connection with the implementation of 
the recommendations made by the Councils Commission of Investi- 
gation. These functions were to be investigatory and conciliatory, as 
was brought out more clearly in amendments proposed by the French 
representative and accepted by the United States representative. The 
establishment of the Commission was opposed by the Soviet repre- 
sentatives, and by the representatives of Albania, Bulgaria and Yugo- 
slavia, invited to participate in the discussions, on the grounds that 
it was proposed to give the Commission power going beyond the 
terms of Article 84, and that the Commission was also to have the 
power to enter into the territory of states and summon witnesses, 
whereas under Chapter VI the Security Council only had the power 
of recommendation. 

The legality of the proposals under the Charter was upheld in care- 
fully prepared statements by other members of the Council, including 
in particular the representatives of the United States, France, Colom- 
bia and Australia. The United States’ initial position that authority 
for the establishment of the Commission was to be found in Article 24 
did not receive general support. The more generally accepted view 
was that in so far as the investigatory powers of the Commission were 
concerned these could be derived from Chapter VI, and more particu- 
larly Article 34. In answer to the objection that the power of investi- 
gation under Article 34 had already been exercised by the establish- 
ment, xmder its resolution of December 19, 1946,^® of a Commission 
of Investigation whose report was before the Council, the French rep- 
resentative (M. Parodi) expressed the view that this was too literal 
and narrow an interpretation of the Article. Continuing, he said: 

I feel that if the Security Council has had the power to initiate an in- 
vestigation for the purpose of obtaining information, and of ascertaining 
whether a situation endangering peace exists, , it is reasonable to suppose 
that it can continue this investigation when the situation itself seems Iflcely 
to continue.^^ 

With respect to the power of the Security Council to empower the 
Commission to take decisions binding under Article 25, the Australian 
representative (Colonel Hodgson) put the case as follows: 

^nbid.. No. 51, p. 1124-6. 

Ibid,, Official Records, First Year: Second Series, No. 28, p. 700-1, 

Ibid,, Official Records, Second Year, No. 61, p, 1926. 
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If you give a body a certain power (the power of investigation) that 
connotes that you give it authority to carry out that power. Authority 
is inherent in that power. Otherwise, what point could there be in this 
Council having the right to investigate, if the investigating body were not 
clothed with authority to act, authority, for example, to move about the 
frontiers; authority to examine witnesses; authority to examine oflScials of 
the country concerned; the very authority given in this resolution? 

Though the resolution was not adopted because of the negative vote 
of the Soviet Union, the discussion that took place, together with other 
action of the Council in establishing commissions or committees of 
investigation, suggests that, acting under Article 34, the Security 
Council considers itself empowered, apart from the political exigen- 
cies of a particular case, to conduct a broad investigation of the facts 
of any dispute or situation brought before it, not only with a view to 
determining the seriousness of the dispute or situation, but also with 
a view to establishing the factual bases for its recommendations under 
Articles 33, 86 and 37, that in conducting such an investigation the 
Council may authorize its subsidiary organ to take the steps necessary 
to its completion, and that the decisions taken in this connection are 
binding upon Members under Article 25, even though the Security 
Council under Aiiicles 36 and 37 can only recommend procedures, 
means and terms of settlement or adjustment. Article 34 thus as- 
sumes in practice a most important place in the Charter system for 
pacific settlement. 

Voting Procedure. As we have seen above,^® the Sponsoring Gov- 
ernments and France agreed at San Francisco to consider the order- 
ing of an investigation as a non-procedural matter requiring the con- 
currence of the permanent members of the Council. Some members 
of the Council, however, have taken the view that a decision to estab- 
lish a subcommittee to take evidence and report is in a different cate- 
gory and can properly be regarded as the establishment of a subsid- 
iary organ under Article 29 and therefore procedural. The Soviet 
Union has consistently taken the view that a decision to conduct an 
investigation, collect information, or to take evidence, whether by a 
commission or by a subcommittee of the Council is a non-procedural 
matter, and can only be taken with the concurrence of all the perma- 
nent members. Thus it exercised its "veto’" to prevent the establish- 
ment of a subcommittee to take evidence on certain incidents in 
Czechoslovakia.^ All decisions thus far taken to conduct investiga- 
tions or inquiries, whether by commission as in the Greek case, or by 

^ Ibid., No. 61, p. 1419. For discussion eactending through several meetings of 
the Security Council, see {bid.. Nos. 51-66. 

Comment on Article 27, supra, p. 219. 

^ See comment on Article 29, supra, p. 231. 
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subcommittee, as in the Spanish and Corfu Channel cases, have been 
with the concurrence of afl voting permanent members. 


Article 35 

1. Any Member of the United Nations may bring any dispute, or any 
situation of the nature referred to in Article 34, to the attention of the 
Security Council or of the General Assembly. 

General Significance. Article 35(1), has a significance comparable 
to that of Article 11, paragraph 2, of the League of Nations, though its 
phraseology is more restrictive and technical. By the terms of the 
latter, it was declared to be "the friendly right of each member of the 
League to bring to the attention of the Assembly or of the Council 
any circumstance whatever affecting international relations which 
threatens to disturb international peace or the good understanding 
between nations upon which peace depends.” 

Certain differences, howeyer, are at once apparent, particularly 
when these two paragraphs are considered in relation to other provi- 
sions of the instruments of which they form parts. In the first place, 
the phrase “any dispute or any situation of the nature referred to in 
Article 34” is more restrictive than the corresponding phrase of the 
Covenant. While this permits a Member to bring any dispute before 
the Security Council or the General Assembly, it may only bring a 
situation "which might lead to international friction or give rise to a 
dispute.” The meaning of these terms wiU be considered later. 

la the second place, while the dispute or situation may be brought 
before either the Security Council or the General Assembly, these 
two organs have unequal powers to act xmder paragraph 3 and the 
articles there referred to. While the General Assembly may discuss 
any such matter, if action is required, the Assembly must refer the 
matter to the Security Council. If the Security Coxmcil is in the proc- 
ess of exercising in respect to any dispute or situation the functions 
assigned to it under the Charter, the General Assembly is not to 
make recommendations. The League Assembly was not subject to 
such restrictions. 

In general. Article 85(1), has been the door by which disputes and 
situations have been brought before the Security Council. In some 
cases, reference has been made to Article 34, where an investigation 
is particularly desired, but even in those cases, so far as a non-mem- 
ber of the Council is concerned. Article 35 gives the right to bring the 
matter before the Coxmcil in order to request that an investigation 
be carried out. Furthermore, Article 35 has thus far been used to 
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bring disputes and situations only before the Security Council, not 
before the General Assembly, Ancles 10, 11 and 14 have been in- 
voked to bring such matters before the Assembly- 

Disputes and Situations. The distinction between “dispute” and 
“situation which might lead to international friction or give rise to a 
dispute” is made in several articles of the Charter, but in the practice 
of the Security Council has not been clearly and consistently main- 
tained."^ The procedure by which the determination is to be made 
whether a matter before the Council is a dispute or situation has never 
been settled. The procedure followed by the Coimcil in dealing with 
matters before it, whether disputes or situations, has been very flex- 
ible and governed by considerations of expediency, 

It is nevertheless possible, logically, to make a distinction between 
the two terms. A dispute can properly be considered as a disagreement 
or matter at issue between two or more states w^hich has reached a 
stage at which the parties have formulated claims and counter-claims 
sufficiently definite to be passed upon by a court or other body set up 
for purposes of pacific settlement.^ A situation, by contrast, is a state 
of affairs which has not as yet assumed the nature of a conflict be- 
tween parties but which may, though not necessarily, come to have 
that character. A situation may develop into a serious threat to tibe 
peace without any formulation of claims and counter-claims such as 
characterizes a dispute. The Spanish situation was a case in point 

A situation of the kind referred to in Article 85(1) need not be lim- 
ited, it would seem, to a particular geographical area.^ While the 
complaint need not be couched in definite geographical terms, it ap- 
parently should contain some definite indications that the situation in 
question wiU lead to international friction or give rise to a dispute.-^ 
There have been strong protests made against the alleged practice of 
using the Security Council as “a soundiag board of unsubstantiated 
grievances.^^ 

Consideration by the Security Council. Disputes and situations of 
the kind referred to in Article 35 are brought to the attention of the 
Security Council by a communication addressed to the Secretary- 

^ See comment on Article 27, supra, p. 224. 

-- See definition given by Permanent Court of International Justice in Mavrom- 
matis Palestine Concessions case, P.C. ij, Publications, Series A, No. 2, p. 11: 
*‘A dispute is a disagreement on a point of law or fact, a conflict of legal views 
or of interests between two persons.” 

^ See discussion of the Soviet proposal of August 29, 1947 that Members of 
tlie United Nations submit information regarding location and size of armed 
forces and installations in the territory of other states, UN, Security Council, 
Official Records, First Year: Second Series, Nos. 17 and 18. 

^See statement of the Netherlands representative, ibid.. No. 17, p. 439. 

^ Ibid., No. 4, p. 83. 
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General or to the President of the Security Council. The Provisional 
Rules of Procedure of the Council provide that the Secretary-General 
shall irnmediately bring to the attention of all representatives on the 
Security Council all such communications.^ Once the matter has been 
brought to the attention of the members of the Council, it is included 
in the provisional agenda of the next meeting. This provisional agenda 
is prepared by the Secretary-General and approved by the President 
of the Council.-^ 

The adoption of the provisional agenda as the agenda of the meet- 
ing provides the Security Council with the first opportunity for discus- 
sion. As was made clear in the Statement of the Sponsoring Govern- 
ments at San Francisco, no permanent member of the Council can 
prevent a matter brought before the Security Council from being dis- 
cussed or prevent an interested party from being heard.^® The Coun- 
cil has followed the policy of according the fullest and freest oppor- 
tunity for statements to be made at this stage of the proceedings with 
a view to elucidating the nature of the matter before it. As became 
evident in the Iranian case, discussion of the substance of the matter 
cannot easily be avoided at this stage. The decision to adopt the 
agenda is a procedural matter. 

The Security Council has maintained the principle that it is master 
of its agenda. Consequently, even if the Member who originally 
brought the matter to the attention of the Council, desires to with- 
draw it, as did Iran in the second phase of the Iranian case, the Coun- 
cil may decide to keep the matter on the list of questions before it. 
That does not mean that the matter appears on the agenda of each 
meeting, but it may at any time be added to this agenda, or "working 
agenda’^ as it might be called, by procedural vote of the Council. 
In the discussion which occurred during the Council’s consideration 
of the Iranian question, the Soviet representative took the position 
that if the Member initially bringing a dispute or situation to the at- 
tention of the Council so demanded, the matter must be removed from 
the agenda. Ihe Secretary-General submitted a memorandum in 
which it was argued that this automatically followed unless "(a) the 
Security Council votes an investigation under Article 34 or, (b) a 
Member brings it up as a situation or dispute under Article 35, or 
(c) the Council proceeds under Article 36, paragraph 1, which would 
appear to require a preliminary finding that a dispute exists under Ar- 
ticle 33, or Aat there is a situation of like nature.”^® The Council, 

UN, Doc. S/96/Rev. 3, Rule 6. 

Rule 7. 

See supra, p. 216. 

UN, Security Council. Journal .... No. 27, p 522-4. 
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after referring the matter to its Committee of Experts, who were xm- 
able to reach an unanimous decision, voted to keep the question on its 
agenda.®® Thus the Council took the view that its powers under Ar- 
ticle 24 and Chapter VI of the Charter made it full master of its agenda 
to the point of being able to keep an item before it when the original 
complainant asked that it be removed. 

Once a dispute or situation has been brought before the Security 
Council, Chapter VI of the Charter appears to emisage a fairly set 
procedure. The Council makes an investigation under Article 34 
"in order to determine whether the continuance of the dispute or situ- 
ation is likely to endanger the maintenance of international peace 
and secxnrity."’ If this determination is not made, the Security Coimcil 
drops the matter unless the parties to a dispute agree to submit it for 
recommendation under Article 38. If the determination is made, the 
Council may take action imder Article 33(2), or under Article 36. 
If the parties to a dispute fail to settle it by peaceful means of their . 
own choice, they are required to bring it before the Council for actipiK 
under Article 37(1). 

In practice Council procedure has not followed this pattern at all 
closely. Taking a very free view of its powers under Chapter VI and 
buttressing these by a liberal interpretation of its residual powers 
under Article 24, the Coxmcil has acted with about the same free- 
dom in the choice of means and the timing of its acts as did the 
League Council under the more flexibly drawn provisions of the 
Covenant. 

The Council has not in practice distinguished clearly between dis- 
putes and situations. It has avoided making the distinction for the 
purposes of Articles 31 and 32 by using Article 31 for Members, and 
by invoking the spirit of the Charter and Rule 39 of its Provisional 
Rules of Procedure in the case of non-Members. It has not consid- 
ered it necessary to make an investigation and determination under 
Article 34 as a preliminary to recommendations under Articles 33(2) 
and 36.®^ It has not distinguished clearly between procedures under 
Articles 36 and 37. 

In dealing with the disputes and situations that have been brought 
before it, the Security Council has utilized the following procedures: 

( 1 ) oral presentation of factual material and points of view by inter- 
ested parties; (2) full discussion by members; (3) investigation by a 
commission or subcommittee, which may take the form of an In- 

No. 30. 

For criticisni o£ Council procedure, see statement of Brazilian representative 
(Mr. Aranha) in course of Council consideration of Corfu Chann^ mcident, UN, 
^curity Council, Official Records, Second tear. No. 32, p. 686—8. 
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quiry upon the spot (Commission of Investigation Concerning Greek 
Frontier Incidents and India-Pakistan Commission) or an assem- 
bling of information at Lake Success (subcommittees on Spanish and 
Corfu Channel incidents); (4) discussion of report of commission 
or committee, with view to assessing seriousness of situation and tak- 
ing steps to alleviate it; (5) performance of mediatory and conciliatory 
functions, as in setting up Committee of Good OflBces to assist in set- 
tlement of dispute between the Netherlands and Indonesia, instruct- 
ing the United Nations Mediator to perform mediatory functions in 
Palestine, and establishing a Commission of Investigation and Media- 
tion in connection with the dispute between India and Pakistan; 
(6) request to parties that they settle disputes by peaceful means 
of their own choice under Article 33, as was done, in effect, in the 
Iranian case and in the conflict between the Netherlands and the 
Indonesian Republic; and (7) recommendation that disputes be sub- 
mitted by the parties to the International Court of Justice, as in the 
Corfu Channel case. 

The Council, in many cases, has not been able to proceed beyond 
the stage of discussion or to complete the procedure initially under- 
taken because of the lack of agreement among the permanent mem- 
bers. This has resulted in a tendency to use the Council as a forum 
for publicizing points of view and as a means of moral pressure. It 
has also resulted in two cases (Spain and Greece) in the Council's 
finally deciding to remove the question from the list of matters before 
it in order that the General Assembly might be free to take appropri- 
ate action. 

2. A state which is not a Member of the United Nations may bring 
to the attention of the Security Council or of the General Assembly any 
dispute to which it is a party if it accepts in advance, for the purposes 
of the dispute, the obligations of pacific settlement provided in the 
present Charter. 

The Dumbarton Oaks Proposals in Chapter VIII, Section A, para- 
graph 3, provided that "any state, whether member of the Organiza- 
tion or not,” might bring any such dispute or situation to the atten- 
tion of the General Assembly or of the Security Council. In so far as 
the rights of Members were concerned, this proposal was adopted 
without question at San Francisco, (see paragraph 1 of Article 35). 
Strong objection was raised, however, to placing Members and non- 
Members on an equal basis in this respect. It was pointed out that 
this would permit any state which had been an enemy of any of the 
United Nations in World War II to have recourse to the Security 
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Council or the General Assembly for the purpose of securing redress 
for an alleged wrong ha\dng its origin in the w^ar or the peace settle- 
ment. It was also pointed out that it would permit a non-Member 
interested in discrediting the United Nations to bring disputes and 
situations before the Security Council and the General Assembly 
with that sole object in view. 

The whole matter was considered very carefully by the drafting sub- 
committee of Committee III/2 and the present text incorporates in 
substance the recommendation of the subcommittee.®” Three separate 
cases were envisaged: ( 1 ) where a non-Member is party to the dispute; 
(2) where a non-Member has interests which are directly affected by a 
situation which might lead to international friction or give rise to a 
dispute; and (3) where a non-Member neither is a party to the dispute 
nor has interests directly affected by the situation. It was decided that 
only in the first case should a non-Member be accorded the right, given 
generally under paragraph 1 to Members, and then only on con- 
dition that the state accept “in advance, for the purposes of the dis- 
pute, the obligations of pacific settlement provided in the present 
Charter.*^ These include, notably, the obHgation set forth in Ar- 
ticle 2(3). 

The provisions of this paragraph would appear clearly to apply to 
aU states not Members of the United Nations, including so-called 
“enemy states”. While the whole matter was in process of discussion 
in Committee III/2 and before a final decision on the recommendation 
to be made to the Commission had been taken, the Greek Delegate 
proposed an amendment to Chapter VIII, Section A, paragraph 2, 
reading as follows: 

It is understood that the enemy states in this war shall not have the right 
of recourse to the Security Council or the General Assembly before the 
treaties which end this war have been made effective. 

This proposal was referred to Committee III/3 with the statement that 
Committee III/2 approved the proposal in principle.®® The proposal 
was considered by Committee III/8 and the Committee decided 
against adopting the proposal as an amendment to Chapter XII of 
the Dumbarton Oaks Proposals,®^ but it was agreed to incorporate in 
the report of the Rapporteur the following statement: 

^ UNCIO, Report of the Rapporteur of Committee 111/2, Doc. 1027, 
111/2/31(1), p. 3 (Documents, XII, p. 161). 

^ UNCIO, Summary Report of Fourth Meeting of Committee 111/2, May 14, 
1945, Doc. 321, III/2/9, p. 3 (Documents, XII, p. 24). 

UNCIO, Summary Report of Twenty-first Meeting of Committee 111/8, June 
19, 1945, Doc. 1111, m/3/51, p. 2 (Documents, XH, p. 547). 
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It is understood that the enemy states in this war shall not have the right 
of recourse to the Security Council or the General Assembly until the Secu- 
rity Council gives them this right.®® 

To bring a dispute to the attention of the Security Council or the Gen- 
eral Assembly would appear to be one form of having recourse to these 
bodies. It is highly doubtful if a statement incorporated in the report 
of a Committee Rapportetir, after refusal of the Committee to adopt 
the substance of the statement as a formal provision of the Charter, 
can be regarded as limiting in any way the explicit provisions of the 
Charter contained in this paragraph. 

3. The proceedings of the General Assembly in respect of matters 
brought to its attention under this Article will be subject to the pro- 
visions of Articles 11 and 12. 

See Articles 11 and 12 and comment. The principal point of course 
is that the division of functions between Security Council and General 
Assembly there established is to be respected. 

Article 36 

1. The Security Council may, at any stage of a dispute of the nature 
referred to in Article 33 or of a situation of like nature, recommend 
appropriate procedures or methods of adjustment. 

This paragraph deals with both situations and disputes, but only 
with those “the continuance of which is likely to endanger the main- 
tenance of international peace and security”. That is, it does not au- 
thorize the Security Council to take action with respect to all disputes 
and situations, but only those which present a certain degree of dan- 
ger or seriousness. 

If a dispute or a situation presents this serious character, the Secur- 
ity Council can intervene whether or not the parties to the dispute or 
the states involved in the situation are Members. The phraseology 
of the paragraph suggests that the Security Council is limited to rec- 
ommending appropriate methods or procedures of adjustment, and 
cannot recommend particular terms of settlement or adjustment. Tak- 
ing a broad view of its responsibilities and powers under the Char- 
ter, the Security Coimcil has not considered itself to be limited in this 
fashion. From the discussions that have taken place in the Council, 
as well as from decisions taken, it would appear that members of the 

UNCIO, Report of Committee III to Commission III on Chapter XI, Doc 
1095, in/3/50, p. 3-4 (Documents, XII, p. 559-60). 
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Council have been willing, apart from considerations relating to the 
merits of specific proposals, to support proposals for recommendations 
of terms of adjustment of situations before the Council.®® This does 
not of course mean that the provisions of Article 36(1) are disregarded 
but rather that the totality of the powers of the Security Council under 
the Charter, including Articles 24 and 39, have been interpreted in 
practice as justifying action beyond that expressly authorized by this 
paragraph.®®* 

The Council may make recommendations “at any stage*' of such 
a dispute or situation. This seems to give very wide power to the Coun- 
cil and conceivably wiU result in Council interv^ention while the parties 
are proceeding with their own eflForts at settlement. However, the 
second paragraph of this Article makes it quite clear that the Council 
should ordinarily be guided in its action by what the parties have 
already agreed to or are in process of carrying out. It is clear that 
the Council will consider itself in a freer position in cases where the 
parties have not agreed to any procedure in advance. 

Under this paragraph, the Council does not make a decision binding 
on the interested parties. It only recommends procedures or methods 
of adjustment. The recommendations are not legally binding on the 
parties, although they may have the greatest political and moral weight. 
This interpretation was called in question by the United Kingdom in 
supporting its application to the International Court of Justice for 
judgment in the Corfu Channel case. The United Kingdom argued 
that the Security Council resolution of April 9, 1947®^ was adopted 
under Article 36 of the Charter, that Albania in accepting the invita- 
tion to participate in the discussions of the Security Council agreed to 
accept the obligations of Members, and that imder Article 25 Mem- 
bers agreed to accept and cany out recommendations under Article 36. 
Albania contested the Court's compulsory jurisdiction. In its judg- 
ment, the Court did not directly deal with the above contention, 
basing its jurisdiction on Albanian acceptance by a letter of July 2, 
1947 to the President of the Court. Seven out of the fifteen judges 
who supported the judgment, entered a concurring opinion in which 
they expressed regret that the Court had not passed upon the claim 
of jurisdiction under Article 36 and expressed the view that the United 
Kingdom argument was not conyincing.®® 

^®See, for example, discussion in the Security Council of action to be taken 
in the Greek case, UN, Security Council, Official Records^ Second Year, Nos. 51- 
66 . 

See. comment on Article 35(1), supra, p. 251- 

UN, Security Council, Official Records, Second Year, No. 34, p, 726-7. 

, ^ I.CJ., Reports of Judgments, Advisory Opinions and Ord^s, The Corfu 

Channel Case (Freliminary Objection), Judgment of March 25th, 1948. 
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2* Hie Sectirity Council should take into consideration any proce- 
dures for the settlement of the dispute which have already been 
adopted by the parties. 

This paragraph covers two different cases. If the parties have already 
started to settle their dispute in a certain way, the Council should give 
great weight to this circumstance in making its recommendation. If 
the parties can settle the matter among themselves, so much the better. 
If the International Court of Justice, an arbitral tribunal, a commission 
of conciliation, or any other body is already working on the case, this 
body should be allowed to complete its duties if consistent with the 
maintenance of peace and security. 

The other case covered by this paragraph is that where treaties for 
pacific settlement have been concluded between the parties prior to 
the actual dispute. They may for instance have accepted the "compul- 
sory jurisdiction ^ of the International Court of Justice or they may be 
parties to agreements for obligatory arbitration. Such commitments 
the Council should take into consideration in making its recommenda- 
tions. 

It should be noted that the wording of the Article is such as to make 
its provisions hortatory instead of mandatory. It states that the Coun- 
cil "should take into consideration” the procedures adopted by the 
parties, but it does not say that the Council must be guided in its ac- 
tion by this consideration. It may well be that the Council, after 
having considered these procedures very carefully, will decide that 
other methods are more appropriate under the circumstances. The 
possibility of doing so is left open. The Council is allowed a certain 
discretion. Here, as elsewhere, a definite effort has been made to keep 
the provisions 6f the Charter flexible rather than rigid. 

3. In making recommendations under this Article the Security Coun- 
cil should also take into consideration that legal disputes should as a 
general rule be referred by the parties to the International Court of 
Justice in accordance with the provisions of the Statute of the Court. 

This paragraph refers to so-called ‘legal disputes”. According to 
a widely held view there are two chief classes of international dis- 
putes.^ In one group of conflicts the parties are in dispute over con- 
flicting claims of legal right. The answer to such questions is sought in 
the established rules of international law, as described in Article 38 of 

See Article 36 of the Statute, infra, p. 619. 

^ For opposing view, see Kelsen, Hans, Peace Through Law, Chapel Hill, 1944 
and "Compulsory Adjudication of International Disputes," American Journal of 
International Law, X5QCVII, p. 397. 
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the Statute of the International Court of Justice. This kind of conflict 
is called a legal dispute. For a more detailed definition of a legal dis- 
pute, see Article 36 of the Statute of the International Court of Jus- 
tice.^^ 

In the other class of disputes, sometimes referred to as “politicar, 
the disagreement relates not to the application of the rules of interna- 
tional law, but rather to the adequacy of the existing legal order. In 
other words, the disagreement arises from dissatisfaction with the ap- 
plicability of the rules of law. The answer to the questions posed by 
the parties will not be looked for in international law, but in “justice’^ 
and “expediency” 

The Aird paragraph of Article 36 says that in the case of legal dis- 
putes, the Security Council, in making reconunendations of procedures 
to be followed, should, as a general rule, recommend to the parties that 
they submit their disputes to the International Court of Justice. The 
paragraph is not mandatory since it is implicitly recognized that cir- 
cumstances may exist which wiU make this course inadvisable. 

This paragraph is to be understood in relation to the discussion at 
San Francisco on obligatory jurisdiction of the International Court of 
Justice. Chapter VIII, Section A, paragraph 6 of the DumbsCrton Oaks 
Proposals provided that “justiciable disputes should normally be re- 
ferred to the international court of justice.” Numerous proposals were 
made at San Francisco to the effect that this reference should be made 
obligatory, thus achieving the result of obligatory jurisdiction for the 
Court over justiciable disputes. On the other hand, it was pointed out 
that the sentence was open to the interpretation that it emisaged the 
reference of disputes to the Court by the Security Council, a procedure 
without precedent since disputes in the past have been brought before 
international tribunals by the parties themselves. In the course of 
consideration by Committee III/2 it was decided to revise the provision 
so as to make it clear that the Security Council action envisaged was. a 
recommendation to the parties, and to harmonize this revised text with 
the recommendation of Committee IV/1 on fhfe question of the Court’s 
obhgatory jurisdiction. Furthermore, it was decided that the word 
"legal” described more accurately the category of disputes which was 
in question than the word “justiciable” 

The present paragraph states that legal disputes should be referred 
to the Court “in accordance with the provisions of the Statute of the 
Court.” It should be remembered that the Statute of the Court does not 
institute obligatory jurisdiction. Any Member of the United Nations 
may accept obligatory jurisdiction under defined conditions by a 
declaration made under the terms of Article 36 of the Statute. Obliga- 

^ Infra, p. 619. 
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tory jurisdiction may also be accepted under the terms of treaties and 
conventions referred to in Articles 36(1) and 37 of the Statute of the 
Court. 

There is no doubt that those responsible for the drafting of the 
Charter had no intention of introducing obligatory jurisdiction by the 
back door.^ Accordingly, it would appear that the meaning of this 
provision is that the Coimcil will impress upon parties that it is their 
duty to submit their legal disputes to the Court if they have accepted 
the CourF s compulsory jurisdiction. If they have not done so, it would 
seem that the Council can only recommend them to take their case to • 
the Coinrt. This paragraph therefore seems to be no more than a spe- 
cial application of the principle laid down in the preceding paragraph. 
This conclusion would appear to have been adopted by implication 
in the preliminary judgment of the International Court of Justice on 
the question of its jurisdiction over the dispute between the United 
Kingdom and Albania relating to incidents in the Corfu Channel.**® 


Article S7 

1. Should the parties to a dispute of the nature referred to in Article 
33 fail to settle it by the means indicated in that Article, they shall refer 
it to the Security Council. 

This paragraph lays a definite duty on the parties to a dispute. The 
obligation refers only to disputes, not to situations. The obligation is 
further restricted to disputes ‘‘the continuance of which is likely to 
endanger the maintenance of international peace and security”. Vl^en 
this provision was under consideration in Committee III/2 at San 
Francisco, the question was raised as to whether this provision was 
to be interpreted to mean that in case of failure of one party to agree 
to the reference of the dispute to the Council, the other party could so 
refer it and thus fuUy seize the Council of the dispute. The interpreta- 
tion given which appeared to be accepted by the Committee was that 
this was the meaning intended.^ 

Article 37 was invoked by Egypt, along with Article 35, in its request 
that the Security Council consider certain disagreements between it 
and the United Kingdom. It was clearly applicable to the Corfu case. 

^This follows quite clearly from the change made in the original paragraph 
6 in Chapter 'VUE, Section A, of the Dumbarton Oaks Proposals. See infra, p. 578. 
See also, UNCIO, Report of the Rapporteur Of Committee 111/2, Doc. 1027, 
in/2/31(l), p. 3 (Documents, XII, p. 161). 

^See comment on Article 36(1), supra, p. 255. 

^ UNCIO, Summary Report of Seventh Meeting of Committee 111/2, May 17, 
1945, Doc. 433, 111/2/15, p. 1 (Documents, XII, p. 47). 
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In neither case, however, was any action taken by the Council bringing 
the matter particularly under Article 37. During consideration of the 
United States proposal of June 27, 1947, for the establishment of a 
commission to exercise investigatory and conciliatory functions in the 
Balkans, there was considerable discussion of the applicability of Ar- 
ticle 37, but this discussion seemed to lose sight of the special applica- 
tion of Article 37 and suggested that action under Article 36 is condi- 
tional on a finding imder Article 37(2). The history of the Article 
does not bear out that interpretation. 

2. If the Security Council deems that the continuance of the dispute 
is in fact likely to endanger the maintenance of international peace and 
security, it shall decide whether to take action under Article 36 or to 
recommend such terms of settlement as it may consider appropriate. 

This paragraph corresponds to the second sentence of paragraph 4 
of Chapter VIII, Section A, of the Dumbarton Oaks Proposals. In its 
original form, no distinction was made between the action which the 
Security Council might take in the situation where it intervened on its 
ovm initiative and found that a continuance of the dispute was likely 
to threaten the maintenance of international peace and security, and 
that which it might take when the dispute came before it on reference 
by one or more parties following failure to settle it by means of their 
own choice. One of the amendments proposed by the Sponsoring Gov- 
ernments had as its purpose to enable the Security Council to recom- 
mend terms- of settlement in the latter case." This amendment was ac- 
cepted by the technical committee and without modification of sub- 
stance came finally to be expressed in the present form. 

The diflFerence between Ihe two situations described above which 
would seem to justify giving the Security Council different authority 
in the two cases is that in the first situation, arising under Article 36, 
there has been no admission by one or more of the parties of failure to 
settle the dispute in accordance with the terms of Article 38. In this 
situation, the Council is restricted to assisting the parties in finding 
procedures or methods which will be successful. In the second situa- 
tion, however, described in the first paragraph of Article 37 , there has 
been failure of the parties to settle their dispute by means of their own 
choice, attested by the fact that one party has in effect asked the Coun- 
cil to take a hand. There would therefore be less point in the Council’s 
seeking to aid the parties to find a method or procedure acceptable to 

^ UNCIO, Amendments Proposed hy the Governments of the United States, the 
United Kingdom, the Soviet Union and China, Doc. %/G/29, p. 4 {Documents, 
III, p. 625)^ 
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them, though that course is open. In such a situation the Council 
should be able, it was felt, to actually recommend the terms of settle- 
ment. In the practice of the Council, however, there has been no 
recognition of this distmction.^ 

It is clear that the Security Council has only the power to recommend 
the terms of settlement. There was considerable discussion at San 
Francisco of the exact implications of this grant of power. The fear 
was expressed that, particularly in view of the rather broadly phrased 
provisions of paragraphs 1 and 2 of Chapter VIII, Section B, of the 
Dumbarton Oaks Proposals, the Security Council might consider itself 
empowered to impose its recommendations upon the parties as means 
necessary to the maintenance of international peace and security. The 
interpretation given and accepted at San Francisco was that the rec- 
ommendations made under this paragraph have no binding eflFect and 
can be given no binding effect by the Council under other provisions 
of the Charter.^^ This interpretation is given additional support by 
the phraseology of Article 39 of the Charter."^ 


Article 38 

Without prejudice to the provisions of Articles 33 to 37, the Security 
Council may, if all the parties to any dispute so request, make recom- 
mendations to the parties with a view to a pacific settlement of the 
dispute. 

This Article did not exist in the Dumbarton Oaks Proposals but was 
proposed at San Francisco by the Sponsoring Governments. The 
idea was to give power to the Council to deal with disputes even 
before they had assumed such a serious character as to endanger the 
maintenance of peace and security, if the parties to the dispute so 
agreed. The Article applies to all disputes irrespective of their char- 
acter and the parties to them. It is assumed of course that they are 
international disputes. The only condition is that the parties shall 
have agreed to ask the Coxmcil to consider the dispute or disputes 
in question and to make recommendations with a view to their peace- 
ful settlement. The Article uses the word ^recommendation” which 
means of course that the terms of settlement proposed will not be 
binding on the parties. This raises the question whether the Council 

^ See comment on Article 35(1), supra, p. 251. 

UNCIO, Summary Report of Ninth Meeting of Committee 111/2, May 21, 
1945, Doc. 498, 111/2/19, p. 2 (Documents, XII, p. 166) and Report of the Rap- 
porteur of Committee 111/2, Doc. 1027, 111/2/31(1), p. 4 (Documents, XII, p. 
162) . 

^See text of article and comment, infra, p. 262. 
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can assume the powers of an arbitral tribunal if the parties should 
so agree. In view of League precedents,^^ the action of the Security 
Council in assuming special responsibilities in relation to Trieste un- 
der the treaty of peace with Italy and the residual powers vested in 
the Security Council under Article 24 /*^ there would seem to be little 
doubt but what this can be done. 

^®The Council of the League of Nations exercised such a power when con- 
ferred on it by the terms of the Treaty of Lausanne. See Myers, Denys P., Hand^ 
book of the League of Nations, Boston, 1935, p. 317. 

See comment on Article 24, supra, p. 206. 



CHAPTER Vn 


ACTION WITH RESPECT TO THREATS TO THE PEACE, 
BREACHES OF THE PEACE, AND ACTS 
OF AGGRESSION 

Article 39 

The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measmes shall be taken in accord- 
ance with Articles 41 and 42, to maintain or restore international peace 
and security. 

League and United Nations Systems of Teace Enforcement. The 
provisions of the League of Nations Covenant and the United Nations 
Charter for enforcement of peace differ in important respects.^ Under 
the Covenant, members of the League were obligated to “preserve as 
against external aggression the territorial integrity and existing politi- 
cal independence of all Members” and to take immediately enumerated 
economic and financial measures against a member once it had resorted 
to war in violation of its obhgations, without waiting for a decision 
by any League organ. Under the Charter, while Members of the 
United Nations agree under Article 2(4) to refrain “from the threat 
or use of force against the territorial integrity or political independence 
of any state”, they are not obligated to take any action against a state 
violating this undertaking until the Security Council has taken a deci- 
sion, It must be added, however, that in practice the League system 
did not operate as it was clearly intended. The League Assembly on 
October 4, 1921 adopted a series of rules recommended to it by its 
International Blockade Committee,^ by which the principle of the pro- 
gressive apphcation of sanctions was substituted for that of tiie imme- 
diate and complete application of the measures specified in Article 16. 
This principle was followed in the application of sanctions against 
Italy in 1935-1936.® 

^ On League system of peace enforcement, see Hindmarsh, Albert E., Force in 
Peace, Cambridge, 1933, p. 111-80 and Rappard, WiUiam E,, The Quest for Peace, 
Cambridge, 1940, p. 208-334. On United Nations system, see Kirk, Grayson, 
'The Enforcement of Security,’^ Yale Law Journal, LV, p. 1081-96. 

* League of Nations, Official Journal, Special Supplement, No. 6, p. 24. 

*See Highley, Albert E., 'The First Sanctions Experiment,** Geneva Studies, 
DC, No. 4 and Royal Institute of International Affairs, International Sanctions, 
New York, 1938. 


262 



ACTION WITH RESPECT TO THREATS TO THE PEACE 263 

While the Covenant provided for the “automatic’' application of 
economic and financial measures, it left a large measure of discretion 
to members as to whether they should take military action. Their 
commitment under Article 10, in addition to being general, was con- 
siderably weakened by interpretation. The Council could only recom- 
mend to members the military measures they should take in support 
of the Covenant. The Charter, on the other hand, empowers the 
Security Council to take a decision, not only regarding diplomatic, 
economic and financial measures to be taken against an aggressor, but 
also regarding military measures as well. Under Article 25, this deci- 
sion is binding upon Members. 

'Responsibility and Powers of the Security Council During the 
drafting of the Charter at San Francisco, it was proposed that the 
General Assembly be associated with the Security Council in the per- 
formance of the functions specified in this Article. It was argued that 
decisions affecting the interests of all Members of the United Nations 
should be taken by an organ in which aU Members were represented, 
or at least that some effective control by the representative organ 
should be provided. The argument against associating the General 
Assembly with the Security Council was that the effective performance 
of enforcement functions required that they be vested in a small body. 
In any case, it was argued, the Members of the United Nations would 
participate indirectly in the decision since the concurrence of some of 
the elected members of the Security Council would be required. Fur- 
thermore, it was argued that the proposal, if accepted, would break 
down the differentiation of functions between the General Assembly 
and the Security Council which was a feature of the Dumbarton Oaks 
Proposals which had been generally accepted. The Conference finally 
decided to accept in substance the proposal of the Sponsoring Gov- 
ernments.^ 

There was also strong opposition at San Francisco to giving the 
Security Council the broad discretionary authority which this Article 
confers. It was proposed to incorporate in the Charter a definition of 
aggression which would provide a standard for judging states in their 
individual conduct and Security Council alike. Some of the smaller 
states were particularly fearful that the Great Powers would under cer- 
tain conditions close their eyes to aggressive action as a way of avoid- 
ing the obligation to take enforcement measures. Many attempts had 
in the past been made to define aggression.^ At the time the Kellogg- 

* UNCIO, Report of Mr. Paul-Boncour, Rapporteur, on Chapter VIII, Section 
B, Doc. 881, III/3/46, p. 2 (Documents, XII, p. 503). 

^ See Eagleton, Clyoe, *The Attempt to Define War,^ Intetnation^ Concilia- 
tion^ No. 291 and Royal Institute of International Affairs, International Sanctions, 
op. cit.y p. 177-8Y. 
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Briand Fact of 1928 was being negotiated the Government of the 
United States took the position that the definition of aggression was 
impracticable since it would be impossible to cover every possible case 
of aggression, and furthermore the effect would be to make it possible 
for tile would-be aggressor to use the definition for its own purposes. 
This line of argument was advanced at San Francisco. It was also ar- 
gued that progress in the technique of warfare made a definition diflS- 
cult, if not impossible. Such arguments, combined with the firm stand 
taken by the Sponsoring Governments, led Committee III/3 and the 
Conference to the decision that no definition of aggression should be 
attempted other than that found in Article 2(4).® 

While the Security Council is given wide discretion in determining 
whether a "threat to the peace, breach of the peace, or act of aggres- 
sion” has been committed, it is restricted by the provisions of this 
Article as to the measures that it may take. Chapter VIII, Section B, 
paragraphs 1 and 2 of the Dumbarton Oaks Proposals had left some 
uncertainty as to the extent of the powers of the Security Council in 
this respect. Paragraph 1 provided that if the Security Council found 
that a failure to settle a dispute under Section A (Pacific Settlement 
of Disputes) constituted a threat to the maintenance of international 
peace and security, "it should take any measures necessary for the 
maintenance of international peace and security in accordance with 
the purposes and principles of the Organization.” ^ Paragraph 2 pro- 
vided that the Security Council "should make recommendations or 
decide upon the measures to be taken to maintain or restore peace 
and security.” The question arose as to whether these two paragraphs 
taken together (1) empowered the Security Council to impose the 
terms of settlement of a dispute or adjustment of a situation upon the 
interested parties in order to maintain peace; and (2) permitted the 
Security Council to choose between recommending and deciding upon 
enforcement measures to be taken with a view to keeping the peace 
or restoring peace. The smaller powers in particular, with the memory 
of the Munich settlement fresh in their minds, were opposed to giving 
to the Security Council any power to impose a particular settlement, 
while they were equally anxious to make it as difiBcult as possible for 
the Security Coimcil to avoid its responsibility for keeping the peace. 

As a result of a very thorough consideration of these paragraphs 
by Committee III/S of the United Nations Conference, paragraph 1 
was omitted and paragraph 2, which later became Article 39, was 
revised to include a reference to what later came to be Articles 41 and 

9 UNCIO, Report of Mr, Paul-Boncour, Rapporteur, on Chapter VIII, Section B, 
Doc. 881, III/3/46, p. 4 {Documents, XII, p. 505).. 

See infra, p. 578. 
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42y thus limiting decisions to enforcement measures. It was also de- 
cided to insert a new paragraph dealing with provisional measures 
which became Article 40 of the Charter. In the course of the discus- 
sion of these proposals, the following observations were made by the 
Belgian Delegate which, at his request, the Committee voted unani- 
mously to include in its final report: 

( 1 ) In using the word * recommendations” in Section B, as already found 
in paragraph 5, Section A,® the Committee has intended to show &at the 
action of the Council so far as it relates to the peaceful settlement of a dis- 
pute or to situations giving rise to a threat of war, a breach of the peace, 
or aggression, should be considered as governed by the provisions contained 
in Section A.® Under such an hypothesis, the Council would in reality pur- 
sue simultaneously two distinct actions, one having for its object the settle- 
ment of the dispute or the difficulty, and the other, the enforcement or pro- 
visional measures, each of which is governed by an appropriate section in 
Chapter VIII. 

(2) It is the Committee’s wew that the power given to the Council under 
paragraphs 1 and 2 not to resort to the measures contemplated in para- 
graphs 3 and 4, or to resort to them only after having sought to maintain 
or restore peace by inviting the parties to consent to certain conservatory 
measures, refers above all to the presumption of a threat of war. The Com- 
mittee is unanimous in the belief that, on the contrary, in the case of flagrant 
aggression imperiling the existence of a member of the Organization, en- 
forcement measures should be taken without delay, and to the full extent 
required by circumstances, except that the Council should at the same time 
endeavor to persuade the aggressor to abandon its venture, by the means 
contemplated in Section A and by prescribing conservatory measures.^ 

From these observations, and the course of discussion in Committee 
III/3, it would appear to have been the clear intention of the delegates 
at the Conference to make it possible for the Security Council to 
exercise considerable discretion in its choice of the most appropriate 
methods for dealing with a threat to the peace, breach of the peace 
or act of aggression, while at the same time leaving no question as to 
the duty of die Council to take necessary enforcement measures when 
faced with a flagrant act of aggression. The Council may make recom- 
mendations for the peaceful settlement of the dispute. It may call 
upon the parties to t^e provisional measures necessary to the creation 
of an atmosphere favorable to peaceful settlement It may decide 

® Corresponding to Article 36(1) of the Charter. 

® Corresponding to Chapter VI of the Charter. 

Corresponding to Articles 39 and 40 of the Charter. 

Corresponding to Articles 41 and 42 of the Charter. 

UNCIO, Report of Mr. Pavl-Boncour, Rapporteur, on Chapter VIII, Section 
B, Doc. 881, in/3/46, p. 6 (Documents, XII, p. 507). 
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upon measures to be taken under Articles 41 and 42, enforcement 
measures in the strict sense, to put an end to the breach of the peace 
or act of aggression. The Council is left to decide, on the basis of its 
evaluation of the situation, which course or which combination of 
possible courses it should pursue in order to achieve the maintenance 
of international peace and security. 

Application of' Article 39, The provisions of Article 39 have been 
invoked or given consideration in four cases of major importance to 
date. When the Spanish question was before the Security Council in 
April 1946, the Polish delegate introduced a resolution under which 
the Security Council, acting under Articles 39 and 41, would caU upon 
Members to sever diplomatic relations with Spain.^ The subcommit- 
tee, to which the matter was referred, found that the evidence did not 
justify a finding that the Franco regime in Spain constituted a threat 
to the peace, a breach of the peace or an act of aggression. It inter- 
preted Article 39 to mean ‘"that the Security Council has to measure 
the situation at the moment of the proposed action on its part”, and 
that the Security Council should only direct enforcement measures if 
it was "aflBrmatively satisfied” that one of the enumerated conditions 
‘Tiad actually come into existence” The subcommittee expressed- the 
view that "a very sharp instrument” had been entrusted to the Security 
Council which must be careful that “this instrument is not blunted nor 
used in any way which would strain the intentions of the Charter or 
which would not be applicable in all similar cases.” Though the 
Security Council was unable to take any substantive decision follow- 
ing the report of its subcommittee, the great majority of its members 
were clearly of the opinion that the situation in Spain did not consti- 
tute a threat to the peace such as would justify Council action under 
Article 39.^® 

Article 39 was next invoked in connection with the Greek question. 
The Commission of Investigation Concerning Greek Frontier Incidents, 
created by the Security Council resolution of December 19, 1946, had 
submitted its report on May 27, 1946.^^ On June 26, the Greek repre- 
sentative to the United Nations in a statement addressed to the Presi- 
dent of the Security Council made the formal charge that a “threat to 
the peace, breach of the peace, or act of aggression” existed.^® After 

UN, Security Council, Journal . . . , No. 28, p. 541. 

UN, Doc. S/75, p. 11. In the course of discussions in the Security Council, 
it was made dear that this did not mean that Article 39 was only applicable when 
"the menace to peace*' was "on the point of being realized.” UN, Security Coun- 
cil, Journal . . . , No. 37, p. 732. 

UN, Doc. S/75, p. 12. 

For record of discussion, see UN, Security Coimcil, Journal . . . , Nos. 37-42. 

UN, Doc. S/360 and Doc. S/360/Corr.l. 

IS UN, Doc. S/389. 
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the failure of the Council on July 29 to adopt a resolution offered by 
the United States to carry out the majority recommendation of the 
Commission, due to the negative vote of the Soviet Union, the Greek 
representative on July 31 repeated the charge of his Government and 
requested a determination under Article 39.^® A draft resolution intro- 
duced by Australia on August 6 registered the Security Councils 
determination ^that the situation on the northern borders of Greece 
constitutes a threat to the peace under Article 39.""^ A resolution, 
introduced by the United States on August 12, found that ""Albania, 
Bulgaria and Yugoslavia have given assistance and support to the 
guerillas fighting against the Greek Government” and determined ""that 
such assistance and support to the guerillas by Albania, Bulgaria and 
Yugoslavia constitutes a threat to the peace within the meaning of 
Chapter VII.” ^ Neither resolution was accepted due to the negative 
vote of tihe Soviet Union. In each case the vote was 9 to 2 in favor 
of adoption. 

The Security Council was again called upon to take action under 
Article 39 following the outbreak of hostilities between Netherlands 
and Indonesian forces on July 20, 1947. By letter dated July 30, the 
Australian representative on the Security Council asked for Coimcil 
action, stating that the hostilities in progress "constituted a breach of 
the peace under Article 39V® The question whether Article 2(7) 
permitted Council action was a complicating factor in the Coimcil 
consideration of the case.®® On July 31, the Australian representative 
presented a draft resolution stating that hostilities in Indonesia con- 
stituted a breach of the peace under Article 39 and calling upon the 
Governments of the Netiaerlands and the Republic of Indonesia to 
take certain provisional measures under Article 40.®^ When it appeared 
that the Council would become involved in interminable debate over 
the question of jurisdiction under Article 2(7), it was decided by the 
Council to adopt a resolution caUing upon the parties to cease hostili- 
ties and settle their dispute by peaceful means, with no references, how- 
ever, to specific articles of the Charter.®® No decision was taken as to 
whether a threat to the peace or violation of the peace under Article 39 
existed and it was definitely understood that the question of the com- 
petence of the Security Council was left open. However, as was 
pointed out in the course of the discussions, it is diflScult to see how 

UN, Doc. S/451. 

2® UN, Doc. S/471. 

21 UN. Doc. S/486. 

22 UN, Doc. S/449. 

2® For further comment on this aspect of the case» see mpra» p. 117. ■ 

2* UN, Securify Council, (}fficial Records, Second Year, No. 67, p. 1^6. 

Nos. 67 and 68. 
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the Security Council could legally adopt the resolution except on the 
assumption that a threat to the peace or a breach of the peace existed. 
Subsequently the Council took further steps to secure respect for its 
“cease-fire order” and to achieve a peaceful settlement of the dis- 
pute.^® 

The application of Article 39 was considered in connection with the 
Palestine question. Here again the situation was confused by the fact 
that the disturbance was of such a nature that it could be argued that 
no threat to the peace or violation of the peace of the nature envisaged 
in Article 39 existed. Palestine was a mandated territory administered 
by the United Kingdom until its voluntary termination of the mandate 
on May 15, 1948. Hostilities between Jewish and Arab groups resulted 
from the inability of the Jewish agency and the Arab Higher Com- 
mittee to agree on a regime to take the place of the mandate, the 
inability of the mandatory power to maintain peace and order, and its 
refusal to assume any responsibility after May 15. The General Assem- 
bly, before which the matter was first brought,-^ adopted a resolution 
on November 29, 1947, accepting with some modifications the recom- 
mendations of its Special Committee for partition with economic 
union.^® The Generd Assembly requested the Security Council to 
take the necessary measures provided for in the Plan for its implemen- 
tation; to consider whether the situation in Palestine constituted a 
threat to the peace, and, if it so decided, “to supplement the authoriza- 
tion of the General Assembly by taking measures, under Articles 39 
and 41 of the Charter, to empower the United Nations Conunission, 
as provided in this resolution, to exercise in Palestine the functions 
which are assigned to it by this resolution”; and to “determine as a 
threat to the peace, breach of the peace or act of aggression, in ac- 
cordance with Article 39 of the Charter, any attempt to alter by 
force the settlement envisaged by this resolution ” 

When the Palestine Commission, set up under the terms of the 
Assembly resolution, reported to the Security Council on February 16, 
1948, that the situation in Palestine was such that it would be unable 
to maintain law and order after the termination of the British mandate 
unless adequate military forces were made available,^® it became neces- 
sary for the Security Council to consider what action it should take 
in the discharge of its responsibilities. It was clear from the beginning 

^®See International Organization, II (1948), p, 80-5, 297-9. 

^'^See ibid., I (1947), p. 488-91 and H (1948), p. 53-8. 

UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions . . . , Doc. A/519, p. 131-50. For text of report of Special Committee on 
Palestine, see ibid,, Officid Records of the Second Session . . . , Suppl. No. 11, 
Doc. A/364. 

2»UN,Doc. A/AC.21/9. 
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that Council decisions would be profoundly influenced by political 
considerations and by the fact that no military forces had been made 
available by agreements imder Article 43. The Council was not pre- 
pared to undertake the enforcement of the partition plan, nor was it 
willing to accept the requests of the Gener^ Assembly.^ Nor was it 
prepared to make a determination that the situation in Palestine con- 
stituted a threat to the peace or a breach of the peace. Doubts were 
raised as to whether such a finding could be made since the disturb- 
ances were occurring within a territory for the administration of which 
the United Kingdom was responsible. While this situation changed 
as the result of the termination of the mandate on May 15, the procla- 
mation of the State of Israel and its recognition by some Members of 
the United Nations, it was still argued that there was no threat to or 
breach of "international peace”, such as would make Chapter VII 
applicable.®^ 

As in the Indonesian case, the Security Council sought to bring an 
end to violence and achieve a peaceful settlement without taking any 
formal decision under Article 39 regarding either the existence of a 
threat to or breach of the peace or measures to be taken under Arti- 
cles 41 and 42. By its resolution of April 1, 1948, it called upon the 
Jewish Agency and the Arab HSgher Conunittee to make representa- 
tives available for the purpose of arranging a truce and called upon 
Arab and Jewish armed groups in Palestine “to cease acts of violence 
immediately.”®^ After its President had reported the failmre of truce 
negotiations, the Security Council adopted on April 17 a second resolu- 
tion calling for a truce in Palestine and specifying meastires to be taken 
to that end by aU parties concerned.®® ^WTien it became clear that this 
call for a truce was not being heeded, the Council adopted a resolution 
on April 23 establishing a Truce Commission consisting of career con- 
suls in Jerusalem to assist in the implementation of the April 17 
resolution.®^ On May 22, after the situation had entered a new phase 
as the result of the termination of the mandate, the proclamation of 
the state of Israel and the entrance into Palestine territoiy of Arab 
armed forces, the Security Council renewed its appeal for a truce, 
stipulating that the cease-fire order become effective within a fixed 
time.®® After failure to get the agreement of both parties to a truce 
arrangement, the Cotmcil on May 29 adopted another resolution call- 

®^See International Organization, II (1948), p. 306-9. 

^ See UN, Doc. S/P.V. 293, p. 62-3 and Doc. S/P.V. 296, p. 3-5. 

UN, Security Council, Official Records, Third Year, No. 42, p. 30-4. 

^Ibid., No. 58, p. 22-41 and UN, BuUeHn, IV, p. 378-80. 

®*UN, Security Council, Official Records, Third Yecrr, No. 62, p. 7-33. 

®®UN, Bulletin, IV, p. 437-44. For Council discussion, see UN, Doc. S/P.V 
296-Doc. S/P.V. 302. 
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ing upon the Governments and authorities concerned to order a 
cessation of all acts of armed force for a period of four weeks and 
to assume certain additional undertakings in connection therewith.®® 
The Council instructed the United Nations Mediator for Palestine, 
appointed under a resolution adopted by the General Assembly on 
May to supervise the observance of the truce undertakings. It 
decided ""that if the present resolution is rejected by either party or 
both, or if, having been accepted, it is subsequently repudiated or 
violated, the situation in Palestine will be reconsidered with a view 
to action under Chapter VII of the Charter.” On Jtme 2, the Council 
decided that its truce proposals had, been accepted unconditionally 
and authorized the United Nations Mediator to the time when the 
cease-fire order would become effective.®® Thus the Council, at long 
last, succeeded in bringing at least a temporary end to hostilities, 
without however at any time taking a formal decision that a threat to 
the peace or breach of the peace under Article 39 existed. 

It would appear that the Council resolutions of April 17, May 22 
and May 29 were of the kind envisaged in Article 40 which assumes 
a determination under Article 39.®® Nevertheless, the Security Council 
refused to take formal action under Articles 39 and 40. This was 
apparently due to the conviction of certain members of the Council 
that the permanent members were not prepared to agree on enforce- 
ment measures, and to the unwillingness of their members to commit 
themselves to a determination under Article 39, even as the basis for 
action under Article 40, for fear that it would make necessary decisions 
under Articles 41 and 42 which were not likely to be forthco min g.^ 

The failure of the Mediator to achieve a negotiated settlement 
during the truce period, and the refusal of the members of the Arab 
League to agree to an extension of the truce, even though requested 
by the Security Council by its resolution of July 7, led to the decision 
of the Council on July 15 to take action explicitly under the terms of 
Chapter VII. By the resolution of July 15, the Council determined 
“that the situation in Palestine con^tutes a threat to peace within 

UN, Bulletin, IV, p. 473-8. For Council discussion, see UN, Doc. S/P.V, 306- 
Doc. S/P.V. 310. 

UN, General Assembly, Official Records of the Second Special Session . . . , 
Resolutions, Doc. A/555, p. 5-6. 

®®For texts of Jewish and Arab replies, see UN, Security Council, Official 
Records, Third Year, No. 78, p. 2-6. For text of Mediator's note fixing date and 
other conditions, see UN, Doc. S/829. 

^ See comment on Article 40, infra, p. 273. 

^ See remarks of Belgian representative, UN, Security Council, Official Records, 
Third Year, No. 69, p. 10-2 and No. 77, p. 13-^, and of Canadian representative, 
ibid,. No. 70, p. 13-5. 
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the meaning of Article 39 of the Charter”, ordered ‘‘the Governments 
and authorities concerned . . to desist from further military action”, 
declared that failure to comply “would demonstrate the existence of 
a breach of the peace Avithin the meaning of Article 39 of the Charter 
requiring immediate consideration by the Security Council” with a 
view to further action under Chapter VII, and decided that the truce 
should remain in force, subject to further decision by the General 
Assembly or the Security Council, “until a peaceful adjustment of the 
future situation of Palestine is reached.”^ This resolution, in the 
nature of an order to cease jBre, was accepted by the parties and 
entered into force on July 18, 1948/' 

Conclusions. While the provisions of Article 39 are basic to the 
whole Charter system of peace enforcement, it was recognized from 
the beginning that there would be relatively few occasions when 
enforcement action would be taken. This view has been fully sub- 
stantiated by the practice of the United Nations. 

In the majority of cases involving the maintenance of international 
peace and security that have come before the Security Council, the 
Council has operated exclusively under the provisions of Chapter VI 
(Pacific Settlement of Disputes). In those cases where Article 39 has 
been invoked, the Coimcil has made only one formal determination 
that a threat to the peace or breach of the peace exists. In the Spanish 
case the majority view was that no threat to or violation of the peace 
existed. In the Greek case a determination undoubtedly would have 
been made had a permanent member not interposed its objection. In 
the Indonesian case, and except as a last resort in the Palestine case, 
the preliminary question was deliberately by-passed and the Council, 
vidthout deciding whether it had before it a threat to the peace or a 
breach of the peace, proceeded to take measures which clearly assumed 
the existence of such a condition. 

While the Security Council has in only one instance declared a 
“threat to the peace, breach of the peace or act of aggression” to exist, 
discussions in the Council have on a number of occasions been con- 
cerned with the interpretation of the words. In the Spanish case, the 
Council accepted the distinction made by its subcommittee between 
a “potential menace to international peace and security” and an exist- 
ing threat to the peace. In the Greek case, the majority of the members 
of the Commission of Investigation and of the Council took the posi- 
tion that the continued support of armed bands crossing frontiers or 
of refusal to aid such ban^ should be considered “as a threat to the 

^ UN, Doc. S/890; Doc. S/902; and Doc. S/PV. 838. 

«UN, Doc. S/908. 
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peace within the meaning of the Charter of the United Nations.”^ 
In the Indonesian case, the question arose whether violence within a 
state may under certain circumstances be regarded as a threat to the 
peace or breach of the peace under Article 39. The French repre- 
sentative answered in these words: 

The events taking place in Java and Sumatra might constitute such a 
threat either if — being considered to be of an internal nature — they were 
liable to give rise to international complications, on account of their repercus- 
sions on external affairs ... or if , upon an examination of the facts them- 
selves, we were to consider them as acts of war between two distinct and 
sovereign states.*^ 

The American representative earlier expressed the view that "the 
Council must take cognizance of fighting on such a scale and in such 
conditions that the peace of that region and ultimately of the world 
might be put in danger.” In the Palestine case, the United Kingdom 
representative argued that there must be a threat to or a breach of 
"international peace” and security which he thought did not exist so 
long as Palestine was not divided into Jewish and Arab states, but this 
highly technical approach does not seem to have been widely ac- 
cepted.'^ The fact of a threat to or violation of the peace within the 
sense of the Charter appears to have been pretty generally accepted, 
but there was hesitance to initiate action under Chapter VII explicitly 
for reasons given above. 

In the two situations where the Security Council has taken action 
xmder Article 39 or at least implying the existence of a threat to the 
peace or a breach of the peace (the Indonesian and Palestine cases), 
emphasis has been placed on provisional measures intended to prevent 
the aggravation of the situation and to bring hostilities to an end. Also, 
the Security Council has sought through appropriate means such as 
are enumerated in Article 33 to bring about a peaceful settlement 
This suggests that the Security Council will, in practice, follow a 
pattern similar to that used by the League Council with notable suc- 
cess in the Greco-Bulgarian case in 1925.'*’' Measures of a preventive 
and provisional nature intended to prevent breaches of the peace and 
aggravation of the situation, and to restore peace on the basis of agree- 
ment, will be stressed rather than measures of a coercive nature for 
which Articles 41 and 42 provide. 

« UN, Doc. S/360, p. 248. 

^ UN, Security Council, Official Records, Second Year, No. 68, p. 1677. 

^IM.,p. 1658. 

^ See, for example, the statement of the French representative, UN, Doc, S/P.V. 
298, p. 6-16 and the text of the resolution of May 29, 1948. 

See Conwell-Evans, T. P., The League Council in Action, New York, 1939, 
p. 35-121. 
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Article 40 

In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon 
the measures provided for in Article 39, call upon the parties concerned 
to comply with such provisional measures as it deems necessary or 
desirable. Such provisional measures shall be without prejudice to the 
rights, claims, or position of the parties concerned. The Security Coun- 
cil shall duly take account of failure to comply with such provisional 
measures. 

Relation to Article 39> As stated in the comment on Article 39, the 
adoption of Article 40 was the result of a thorough reconsideration 
and revision of the first two paragraphs of Chapter VIII, Section B, 
of the Dumbarton Oaks Proposals. Under Article 40, the Security 
Council is specifically authorized before making recommendations or 
taking decisions under Article 39, to call upon the parties concerned 
to comply with such pro\4sional measures as it deems necessary to the 
maintenance or restoration of peace. 

Even though this Article refers directly to Article 39 and has been in- 
voked in connection with Article 39 in two of the cases that have come 
up under that Article,^ the Council has not felt obligated to make 
a formal determination under Article 89 before calling upon the parties 
concerned to comply with provisional measures. There was no such 
formal decision in the Indonesian case before the Security Council 
called upon the parties by its resolution of August 1, 1947, “to cease 
hostilities forthwith.” Likewise in the Palestine case the resolutions 
adopted by the Security Council to achieve a truce were not based 
on any previous determination under Article 39, Furthermore, in 
neither of these two cases did the resolutions of the Council contain 
any explicit references to Article 40 though the measures taken were 
clearly of the nature envisaged in this Article. In both cases, it seemed 
wise to avoid the issue of competence which would have been raised 
by any such reference, as well as the possible consequences under 
other Articles of Chapter VH of a formal determination under Arti- 
cle 39. 

Nature of Provisioned Measures. Provisional measures envisaged by 
this Article may include the cessation of hostilities, withdrawal of 
armed forces from specified areas, the acceptance of some form of 
international policing arrangement within a specified area, and the 
termination of retaliatory measures which have been taken in connec- 
tion with a particular dispute or situatioti. The Australian draft reso- 

^ The Greek and Indonesian cases. 
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lution of August 6, 1947 in the Greek case directed “in accordance with 
Article 40 of the Charter of the United Nations, that Greece on the 
one hand, and Albania, Yugoslavia, and Bulgaria on the other hand, 
should at once enter into direct negotiations in an endeavor to relieve 
the tension at present existing and with a view to the resumption of 
normal and peaceful relations/* This resolution failed to receive the 
necessary vote of the permanent members on the Security Council. 
The Council resolution of May 29, 1948 on Palestine called upon the 
governments and authorities concerned to order a cessation of acts of 
armed force, to undertake not to introduce fighting personnel into 
specified areas, to undertake not to mobilize or submit men of military 
age to military traiaing and to refrain from importing or exporting 
war material.®® By its resolution of July 15, it called upon all govern- 
ments and authorities concerned to continue to cooperate with the 
Mediator with a view to the maintenance of peace in Palestine in 
conformity with the resolution of May 29. 

The Council may take the necessary ^teps to establish whether its 
action has been effective. Both the Netherlands and the Republic of 
Indonesia accepted the Council resolution of August 1, 1947 and 
ordered fighting to stop by August 5. However, there were charges 
that hostilities continued. The Council passed resolutions on August 
25 and 26 requesting Governments members of the Council who had 
career consular representatives in Batavia to instruct them to prepare 
for the information and guidance of the Coimcil reports on the ob- 
servance of the “cease-fire order” and on conditions in the occupied 
areas, and calling upon the Governments of the Netherlands and the 
Indonesian Republic “to adhere strictly to the recommendation” of 
August 1.®^ After the Consular Commission at Batavia had issued its 
report to the Council that both Dutch and Indonesian troops had 
violated the “cease-fire order”, the Council passed a resolution on 
November 1 calling upon the parties to comply with its original reso- 
lution and suggesting how this should be interpreted and applied.®^ 
The Palestine resolution of May 29, 1948 instructed the United Nations 
Mediator for Palestine (appointed under a resolution of the General 
Assembly) in concert with the Truce Commission to supervise the 
observance of the truce provisions and authorized the use of military 
observers for the purpose.®® 

Legal Efect, The use of the words “call upon” in the 

French text) in Article 40 raises the question of the obligatory force 

UN, Doc. S/471. 

UN, Bulletin, IV, p. 475, 

UN, Doc. S/P.V. 194 and Doc, S/P.V. 195. 

UN, Doc. S/P,V. 218, 

UN, Bulletin, IV, p. 475. 
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of Security Council action under this Article. The words are used in 
other articles of the Charter. Under Article 33, the Council may call 
upon parties to a dispute to settle it by the peaceful means they have 
agreed to use. Under Article 41 the Council may call upon Members 
to take measures short of the use of armed force which the parties are 
obligated to take as the result of the decision previously referred to. 
As used in Article 40, the words *‘call upon” would appear to suggest 
that while the Security Council is legally only making a recommenda- 
tion,®®* this recommendation is to be taken with extreme seriousness 
since a failure to carry it out may lead to a decision to take enforce- 
ment measmres under Articles 41 and 42.®* Furthermore, the words 
"call upon” acquire a compelling force from the fact that the Se- 
curity Council "shall duly take account of failure to comply”, which, 

' considering the preceding sentence, can only mean that failure will be 
taken into account in determining measures imder Articles 41 and 42. 
It is to be noted that while in discussions and resolutions of the Security 
Council the words "cease-fire order” were used in referring to the 
August 1, 1947 resolution in the Indonesian case, the resolution of 
August 26 called upon the parties to adhere strictly to the "recom- 
mendation” of August 1, 1947.®® Furthermore, while the American 
representative observed in reference to the Council s Palestine resolu- 
tion of April 1, 1948, that it "would impose an obligation under the 
Charter upon every Member of the United Nations to cany out the 
decision made in it,”®® the procedure adopted for implementing the 
resolution and subsequent practice of the Council supported the con- 
clusion that acceptance by the Governments or authorities concerned 
was necessary in order for truce proposals to become legally binding. 

The last two sentences of Article 40 call for a few words of com- 
ment. It is stated that such provisional measures "shall be without 
prejudice to the rights, claims, or position of the parties concerned”, 

®^“The measures envisaged in this Article are measures which the disputing 
parties will be asked to undertake themselves upon recommendation of the Council, 
and are therefore not to be regarded as preliminary sanctions." Charter of the 
United Nations^ Report to the President on the Results of the San Francisco Con- 
ference . . . , Department of State, Pub. 2349, Conference Series 71, p. 92. 

®^The resolution introduced by the United States representative in respect to 
the Palestine question before the Security Council on May 17, 1948, used the 
words "Orders all Governments and authorities to cease and desist from any hostile 
militaxy action , . UN, Security Council, Offickd Records, Third Year,^ No. 67, 
p. 2. The Syrian representative questioned the use of the word "orders" stating 
that the Charter speaks of "making recommendations" and “calling upon" ibid,, 
p. 9. See also, phraseology tised in Coxmcil resolutions of May 22 and May 29, 
The resolution of July 15, 1948, used the word “orders" and definitely stated that 
failure by a party to comply would demonstrate the existence of a breach of the 
peace under Article 39. 

“UN, Doc. S/P.V. 195 and UN, Weekly BuUetm, HI, p. 299. 

“ UN, Security Council, OfficUd Records, Third Year, No. 52, p. 31. 
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but that the Security Council “shall duly take account of failure to 
comply with such provisional measures.” Some would regard these two 
statements as contradictory. In the Indonesian case, various proposals 
that the troops of both sides be withdrawn to previous positions were 
made. The United States representative on the Council opposed such 
proposals on the ground that they would prejudice “the rights, claims, 
or positions of the parties concerned.” It was pointed out, however, 
that this provision in Article 40 was not intended to be a limitation on 
the Council in the taking of provisional measures, but rather that it 
was meant to prevent any provisional measure taken by the Council 
from aflFecting adversely the substantive rights of the parties. The 
Brazilian representative stated: “It is quite clear that the second sen- 
tence (of Article 40) means that no matter what steps should be 
taken, they shall not pre-judge the future attitude of any commission 
or body which shall participate in the solution of the problem. The 
only pre-judging which is to take place is described in the third 
sentence of Article 40.” 

The Security Council resolutions of April 17 and May 29 calling 
for a truce in Palestine specified that the measures indicated were 
to be taken by the Jews and Arabs without prejudice to their rights, 
claims or positions. In his note to the Arab States and the Provisional 
Government of Israel, the United Nations Mediator stated his in- 
tention to apply the truce in such a manner that “no military advan- 
tage will accrue to either side during the period of the truce or as a 
result of its application”.^ 


Article 41 

The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions, 
and it may call upon the Members of the United Nations to apply such 
measures. These may include complete or partial interruption of eco- 
nomic relations and of rail, sea, air, postal, telegraphic, radio, and 
other means of communication, and the severance of diplomatic rela- 
tions. 

This Article gives the Security Council the discretionary power to 
decide what measures “not involving the use of armed force” are to 
be used to give effect to its decisions under Article 39. The Council 
is free to decide, first, whether such measures shall be used, and sec- 
ondly, if so, what specifically these measures are to be. In this re- 
spect Article 41 differs radically from Article 16 of the Covenant 

«^UN, Doc. S/P.V. 210. 

58 UN, Doc. S/829, p. 2. 
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which placed upon all members of the League the definite obligation 
to apply immediately the enumerated sanctions, all falling in the cate- 
gory of measures “not involviag the use of armed force/" No pre- 
liminary decision by the Council was necessary although it was found 
expedient in the application of sanctions against Italy in 1935 to es- 
tablish a coordinating agency in order to increase the eflFectiveness of 
the measures taken by members of the League.®® 

It is clear from the wording of this Article, taken together with that 
of Article 39, that a decision to use “measures not invohmg the use 
of armed force” can only be taken following a determination, explicit 
or implicit, that a “threat to the peace, breach of the peace, or act of 
aggression” exists. In the Spanish case, it was argued by the Polish rep- 
resentative that the provisions of Article 41 made it clear that “potential 
threats to the peace” as well as “imminent threats” were covered by 
Article 39. It was contended that if “imminent threats” were alone 
envisaged the provisions of Article 41 would become meaningless. 
This argument as applied to the Spanish case was not accepted by the 
other members of the Council. 

The paragraph lists certain measures which are included in the term 
“measures not involving the use of armed force”. This enumeration, 
however, is not to be regarded as a limitation upon the powers of the 
Security Council. It does not exclude the possibility of using other 
measures not here enumerated so long as they fall within the category 
of “measures not involving the use of armed force”. 

The words “call upon” are used in this Article in a mandatory 
sense. The basic principle of the security provisions of the Charter 
would be nullified if, after the Security Council had reached a deci- 
sion regarding the application of measures not involving the use of 
armed force, discretion were left to Members of the United Nations 
as to whether they should carry out those measures or not. This 
interpretation is also supported by the fact that this Article is a spe- 
cial application of the general principle of Article 39, which empowers 
the Security Council to “decide what measures shall be taken in ac- 
cordance vrith Articles 41 and 42, to maintain or restore international 
peace and security.” 

The obligation to apply measures under Article 41 is not dependent 
upon special supplementary agreements. Consequently, the failure of 
the Security Council to conclude special agreements imder Article 43 
does nof free the Council of responsibility under Articles 89 and 41 
in so far as enforcement action by “measures not iavolving the use 
of armed force are concerned.” Nevertheless, so long as responsibility 

®®For account of application of sanctions against Italy, see Highley, op. cit. 
and Royal Institute of International Affairs, International Sanctions^ op. cvt. 
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for military action is assumed by the five permanent members of the 
Security Council under the terms of Article 106, the members of the 
Security Council will hesitate to press for any action under Article 41 
except foUov^g agreement among the permanent members. Thus 
in the Palestine case, the non-permanent members were quite willing 
to refer to the permanent members for consultation and recommenda- 
tion the question of action to be taken to implement the General 
Assembly resolution of November 29, 1947.®® 

While no supplementary agreements are required to give effect to 
the terms of this Article, it may happen that the domestic legislation 
of a state will be inadequate for giving prompt and full effect to a 
decision of the Security Coimcil, and that the obligations of Members 
xmder other international agreements such as trade agreements and 
postal conventions will be violated by the action required to give ef- 
fect to the Council’s decision. The &st situation presents a difficulty 
which can only be avoided by suitable national legislation empower- 
ing the executive branch in advance to take the required action. 
Otherwise, delays are inevitable. The second situation is squarely 
faced by the Charter. Article 103 provides that in case of conflict 
between the obligations of Members under the Charter and under 
other international agreements, the former shall prevail.®^ Article 48(2) 
goes further, requiring that decisions of the Security Council shall be 
carried out by Members directly and through their action in the ap- 
propriate international agencies.®^ Article 65 obligates the Economic 
and Social Council to assist the Security Coimcil upon its request,®® 
and the agreements with the specialized agencies contain provisions 
by which they agree to cooperate with the Economic and Social Coun- 
cil in rendering this assistance, **including assistance in carrying out 
decisions of the Security Council for the maintenance or restoration 
of international peace and security.” ®^ 


Article 42 

Should the Security Council consider that measures provided for in 
Article 41 would be inadequate or have proved to be inadequate, it 
may take such action by air, sea, or land forces as may be necessary 
to maintain or restore international peace and security. Such action 
may include demonstrations, blockade, and other operations by air, 
sea, or land forces of Members of the United Nations. 

eo UN, Doc. S/P.V. 263. 

®^See comment, infra, p. 517. 

See infra, p. 294. 

®®See infra, p. 381. 

^ See Aiticle VI of the FAO agreement and Article VII of the ICAO agreement. 
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This Article also provides for the exercise of the authority conferred 
upon the Security Council under Article 39. It goes beyond any pro- 
vision of the Covenant in requiring the use under certain conditions 
of military force in support of international peace and security. The 
Covenant, not only did not impose upon members a specific obliga- 
tion to apply military sanctions as it did in the case of certain non- 
military sanctions, but it did not make it obligatory for members of 
the League to carry out any military’ measures which the Council 
might think desirable. Both under the provisions of Article 10 and 
Article 16(2), the Council could only recommend measures to be 
taken. Furthermore, any recommendation of the Council had to be 
made by a unanimous vote of its members. 

The Charter system goes beyond the League system in two respects. 
In the first place, it empowers the Security Coimcil to take a decision 
with regard to the use of air, sea or land forces to maintain or restore 
international peace and security by less than a unanimous vote. Un- 
der the provisions of Article 27(3), this decision may be taken by a 
vote of seven members of the Security Council with the concurrence 
of all the permanent members. In the second place, such a decision 
when taken by the Security Council creates obligations which Mem- 
bers of the United Nations are required faithfully to carry out ac- 
cording to the express provision of Article 25. 

This Article, together with Article 41, leaves to the Security Coim- 
cil a wide measure of discretion in the exercise of the responsibility 
and power that is vested in it by Article 39. The Security Council 
may decide in a particular case that measures not involving the use 
of armed force wffl be adequate. In that case it will be only after 
such measures have been tried and have been proven by experience 
to be inadequate that the Security Council will decide to use military 
measures under this Article. In another situation the Security Council 
may decide that measures not involving the use of armed force will 
be inadequate. In that case it may decide that the use of armed force, 
immediately and from the beginning, is necessary. It can be assumed 
that ordinarily the use of armed force will be accompanied by the 
use of measures provided for in Article 41, although that will not of 
necessity be the case. 

The question arises as to whether the Security Council may, under 
the provisions of Articles 39 and 42, require Members to provide 
“armed forces, assistance, and facilities” in excess of those specified in 
the “special agreement or agreements” referred to in Article 43. This 
question was raised in the course of the discussion in Committee III/3 
at the United Nations Ctonference in San Francisco and, speaking on 
behalf of the Sponsoring Governments, the Delegate of the United 
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Kingdom gave assurance tliat the Security Council would not have 
that authority.®® Since this interpretation by vote of the Committee 
was included in the Report of the Committee to Commission III and 
was approved by that body, and since it is expressly stated that it 
was after consideration of this and other observations that the Commit- 
tee finally approved the texts of the articles of the Committee draft 
which became Articles 39 and 40 of the Charter, it can be fairly as- 
sumed that no Member of the Organization is obligated under Ar- 
ticle 42 to employ ‘"armed forces, assistance, and facilities"’ in excess 
of those specifically provided for in the “special agreement or agree- 
ments” mentioned in Article 43. This interpretation is borne out by 
the provisions of Article 106 which, pending the coming into force of 
such special agreements as in the opinion of the Security Council 
“enable it to begin the exercise of its responsibilities under Article 42” 
place the responsibility for the maintenance of international peace 
and security by military action upon the signatories of the Moscow 
Four-Power Declaration of October 30, 1943, and France,®® 

The interpretation accepted by Committee III/3 of the United Na- 
tions Conference on International Organization and the explicit pro- 
visions of Article 106 would appear to warrant the further conclusion 
that until a Member has concluded a special agreement with the Se- 
curity Council, it is under no obligation to take military action under 
Article 42. It is difficult to harmonize such a conclusion with the lan- 
guage of Articles 25, 39 and 42. When the question of implementing 
the General Assembly resolution of November 29, 1947 on Palestine 
was before the Security Council, the representative of the United States 
took the following position: 

If the Security Council should deicide that it is necessary to use armed 
force to maintain international peace in connection with Palestine, the United 
States would be ready to consult under the Charter with a view to such 
action as may be necessary to maintain international peace. Such consulta- 
tion would be required in view of the fact that agreement has not yet been 
reached making armed forces available to the Security Council under the 
terms of Article 43 of the Charter.®^ 

He proposed a committee of the Security Council consisting of the five 
permanent members (referred to as the signatories of lie Moscow 
Four-Power Declaration and France in Article 106) to consider the 
questions of possible threat to the peace and implementation of the 
Plan of Partition. The Soviet representative urged direct consulta- 

®®UNCIO, Report of Mr. PauUBoncoufy Rapporteur, on Chapter VIII, Sech 
tion By Doc. 881, III/3/46, p. 7 {DocumentSy XII, p. 508). 

See text of Article and comment, infray p, 530. 

®7UN, Doc. S/P.V. 253, p. 48, 



ACTION WITH RESPECT TO THREATS TO THE PEACE 281 

tions among the five powers outside of any committee,®® as provided 
for in Article 106. This was the procedure which the Security Coun- 
cil accepted in its resolution of March 5, 1948.®® 

Article 42, by itself, does not specify from where the air, sea or land 
forces in question are to come. By the terms of Article 43, provision 
is made for their provision by Members, in accordance with the terms 
of "a special agreement or agreements”. However, there is nothing in 
Article 42, as it stands, which would prevent the establishment and 
use of an independent international armed force under Security Coun- 
cil direction. The possibility of recruitment by the Secretary-General 
of ‘‘a small United Nations guard force” to be placed at the disposal 
of the Security Council has been suggested.™ 


Article 43 

1. All Members of the United Nations, in order to contribute to the 
maintenance of international peace and security, undertake to make 
available to the Security Council, on its call and in accordance with a 
special agreement or agreements, armed forces, assistance, and facili- 
ties, including rights of passage, necessary for the purpose of mam- 
taining international peace and security. 

Charter System for Assuring Availability of Necessary Force. While 
eflForts were made, following the estabHshment of the League, particu- 
larly under the leadership of France, to provide for such advance com- 
mitments to use specific forces in support of the Covenant of the 
League, no general agreement among &e members was found pos- 
sible. It was only to the extent that pairs of states agreed by treaties 
of mutual assistance and implementing military agreements to come 
to each other s assistance in case of attack by a third state and to sub- 
ordinate the operation of these agreements to the basic principles of the 
League system that any provision of this kind was made for the imple- 
mentation of the League security system. 

The architects of the Charter were faced with the possibility of using 
three broad alternatives in making available military forces for the 
maintenance of international peace and security. One was to' estab- 
lish a permanent army of an international character, over and above 
national armies or even replacing them. The second was the estab- 
lishment of a system of national contingents to be placed tmder inter- 
national direction for specified purposes. A third was to provide for 

UN, Doc. S/P.V. 260, p. 51. 

UN* Doc. S/P.V. 263. 

Address of Mr. Tryg\'e Lie at Harvard University, June 10, 1948. UN, BwZfe- 
tin, IV, p. 471-2. 
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cooperative action by national forces under some form of overall 
international direction but with national strategic direction and tacti- 
cal command left intact The third was substantially the system en- 
visaged in the Covenant although never put into actual operation. 
The first was found unacceptable both at ^e time of the drafting of 
the Covenant and at the time of the drafting of the Charter because 
it involved too great an infringement upon national sovereignty. The 
second is substantially the system that has been adopted under the 
Charter. 

Form and Content of Agreement, By the terms of the Charter the' 
Members of the United Nations are to agree in advance to make avail- 
able to the Security Council specific contingents of armed forces, 
specific facilities and other forms of assistance, "including rights of 
passage/’ for use in the maintenance of international peace and secur- 
ity. This paragraph does not specify the exact scope of the agreement 
so far as the number of parties is concerned. It can, therefore, be 
assumed from the use of the words "a special agreement or agree- 
ments” that there may be one general agreement to which all Mem- 
bers of the United Nations are parties, or a general agreement sup- 
*plemented by a number of more limited agreements, or JBnally a 
series of limited agreements which together would serve the purpose 
of a general agreement while permitting greater flexibility of treat- 
ment. 

On February 16, 1946, the Security Council adopted a resolution 
requesting the Military Staff Committee, responsible by the terms of 
Article 47 for advising the Council regarding its military requirements 
for the maintenance of international peace, to study Article 43 from the 
military point of view. On April SO, 1947, after more than a year *of 
study, the Committee reported to the Security Council its conclusions 
on the General Principles Governing the Organization of the Armed 
Forces Made Available to the Security Council by Member Nations 
of the United Nations,^ The report took the form of a series of 41 
articles, Unanimous agreement was reached on 25 of them. 

It was unanimously agreed that the armed forces made available 
should be composed of units of national armed forces "normally main- 
tained as components of armed forces of Member Nations.” In de- 
termining the overall strength of the armed forces it was agreed that 
account should be taken of "the moral weight and political power” 
behind any Security Council decision to employ armed force and 
the need that the Council be able "to take prompt action in any part 
of the world for the maintenance or the restoration of intematiotial 
peace and security.” There was agreement that all Members should 

^ UN, Doc. S/336. Article 3. ^ Article 5. Article 6. 
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have ‘"the opportunity as well as the obligation” to place armed forces, 
facilities and other assistance at the disposal of the Security Council/® 
that “initially” the permanent members would make the major contri- 
bution, and that as contributions of other Members of the United 
Nations become available they would be added to the forces already 
contributed/® With respect to the size of the contribution of each 
permanent member there was basic disagreement between the Soviet 
delegation and the other delegations. The Soviet position was that the 
principle of equality should be followed, both as regards “overall 
strength and the composition of these forces.” In individual instances 
deviations might be made by special decision of the Security Council 
if a permanent member so requested. The other delegations took the 
position that the contributions of permanent members should be 
“comparable”, that “in view of the differences in size and composition 
of national forces of each Permanent Member and in order to further 
the ability of the Security Council to constitute balanced and effective 
combat forces for operations, these contributions may differ widely as 
to the strength of the separate components, land, sea and air.” 

It was agreed by all that no Member of the United Nations should 
be urged to increase the strength of its armed forces or to create a 
particular component thereof in order to make a contribution, and that 
contributions of Members other than permanent members of the Se- 
cxirity Council need not necessarily t^e the form of armed forces.*^® 
There was disagreement as to whether the application of Article 45 
of the Charter should be covered in the General Principles and in the 
special agreements to be negotiated under Article 43. The Soviet posi- 
tion was that the study of the application of Article 45 should not 
be undertaken until after the conclusion of tibe special agree- 
ments.^ 

There was agreement that the armed forces made available would 
“be employed, in whole or in part, only by the decision of the Security 
Council”,®® though by way of exception China and France insisted 
that these forces might be used for piorposes of national defense and 

Article 9. 

There was doubt in the minds of some members of the Security Council as to 
the meaning of Articles 10 and 11 of the Report, and the Military Staff Committee 
was asked to give an explanation. Apparenuy the thought of the Committee was 
that the permanent members would be the first to make agreements and tiie first 
to be called upon to make contributions by the Coimdl when the need arises, 
though the members of the Council did not find the Committee’s meaning dear. 
UN, Doc. S/408 and UN, Security Council, Official Records, Second Year, No. 52, 
p. 1169-79. 

^ Article 11. See supporting statements, UN, Doc, S/S36, p. 31-7. 

Articles 13 and 14. 

^ Article 16. See supporting statements, UN, Doc. S/336, p, 38-40. 

^ Artide 18. 
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in case of national emergency.*^^ There was also agreement that 
action under Article 42 should be initiated in time “to forestall or 
to suppress promptly a breach of the peace or act of aggression.”®- 
There was disagreement however as to whether the Security Coun- 
cil should be allowed some discretion in determining how soon 
after the f ulfillm ent of their mission under Article 42 armed forces 
should be withdrawn and the places to which they should be with- 
drawn.®® 

There was disagreement as to the nature of assistance and facilities 
to be made available. All except the Soviet delegation favored a gen- 
eral provision making available such bases as might be required by 
the armed forces. The French delegation took the position that the 
agreements should list the specific bases that would be available.®^ 
It was agreed that Members placing armed forces at the disposal of 
the Security Council should provide these forces “with all necessary 
replacements in persoimel and equipment and with all necessary sup- 
plies and transport.” The Committee was in disagreement, however, 
as to what provision should be made for the case of a Member unable 
to discharge this responsibility.®® 

There was disagreement as to the general location of armed forces 
made available to the Security Council. The Soviet delegation took 
the view that forces should be garrisoned within the territory or terri- 
torial waters of the contributing member except in cases under Ar- 
ticle 107. The other delegations were unvidlling to accept this limita- 
tion. The Chinese, United Kingdom and United States delegations 
favored a formula which would permit these forces to be based “at 
the discretion of Member Nations in any territories or waters to which 
they have legal right of access.” The French delegation favored lan- 
guage which would explicitly permit stationing of these forces within 
national territory or territorial waters, within the territory or waters 
of ex-enemy nations under Article 107 or the terms of the peace trea- 
ties, within the territory or waters of other states “where Armed Forces 
have access under international agreements” registered 'with the Sec- 
retariat, or in strategic areas referred to in Articles 82 and 88.®^ With 
the exception of the Soviet delegation, the Committee agreed “that 
the locations of these Armed Forces should be so distributed geo- 
graphically as to enable the Security Council to take prompt action 

Article 17. 

Article 19, 

Articles 20 and 21. For supporting statements, see UN, Doc. S/336, p. 46-50, 

Article 26. For supporting statements, see UN, Doc. S/336, p. 54-3. 

Article 29. 

Article 31. For supporting statements, see UN, Doc. S/336, p. 62-5. 

Article 32. For supporting statements, see UN, Doc. S/336, p. 66-9. 
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in any part of the world for the maintenance or restoration of inter- 
national peace and security.” 

There was agreement that the armed forces should be “under the 
exclusive command of the respective contributing Nations, except 
when operating under the Security Council” that the Military Staff 
Conunittee should “be responsible, under the Security Council, for 
their strategic direction” while they were being employed by the Se- 
curity Council,^ that the command of national contingents should be 
exercised by commanders appointed by the contributing Members, and 
that these contingents should retain Aeir “national character” and be 
subject at all times “to the discipline and regulations in force in their 
own national armed forces.” There was disagreement as to whether 
in addition to appointing a “supreme” or “overall” commander of 
armed forces made available to it, the Security Council should also ap- 
point commanders-in-chief of land, sea or air forces acting under the 
supreme commander.''^- 

The Military Staff Committee was not able to agree on any esti- 
mate of the overall strength and composition of the armed forces to 
be made available to the Security Council.®® The different viewpoints 
expressed in the Report of the Military Staff Committee were main- 
tained and prevented any substantial approach to agreement when 
the Report was considered by the Security Council.®* It became 
obvious that the conclusion of the “special agreement or agreements” 
provided for in Article 43 would not be possible until some of the 
basic disagreements between the permanent members of the Security 
Council had been resolved. 

When we consider the great, in fact, insuperable, difficulties that 
were experienced by the League in establishing the criteria that were 
to be used in determining the maximum level of a nation's armaments,®® 
and when we consider Ae equal difficulty that is being met in estab- 
lishing criteria governing a Members contributions of armed forces, 
facilities and assistance, it becomes clear that the making of the 
agreement or agreements provided for in paragraph 1, with the con- 
tent indicated in paragraph 2, will be a difficult task, requiring long 
and extended negotiations and discussions, not to mention delays that 

Article 33. For supporting statements, see UN, Doc. S/336, p. 69-71. 

Article 36. 

Article 38. 

Article 39. 

^ Article 41. For supporting statements, see UN, Doc. S/3S6, p. 74-7. 

For estimates subxnitted by delegations, see UN, Doc. S/394 and Weeldy 
Bulletin, III, p. 365. 

^ See UN, Security Council, Official Records, Second Year, No. 50, p. 1094-113. 

See Madariaga, Salvador de. Disarmament, New Yorl^ 1929 arid Rappard, 
op, cit. Chap. V. 
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may occur at the ratification stage. The result of this may well be 
that the transitional security arrangements provided for in Article 106 
will be in operation for a long period of time, since Article 106 specifies 
that tiiey shall be operative “pending the coming into force of such 
special agreements referred to in Article 43 as in the opinion of the 
Security Coxmcil enable it to begin the exercise of its responsibilities 
under Article 42”.®® Furthermore, failure to conclude these agree- 
ments will in all likelihood prevent the adoption of any significant in- 
ternational agreements for the limitation of national armaments.®^ 


2. Such agreement or agreements shall govern the numbers and 
types of forces, their degree of readiness and general location, and the 
nature of the facilities and assistance to be provided. 

This paragraph gives further detail with regard to the content of 
the special agreement or agreements referred to in paragraph 1. As a 
result of the discussions at the United Nations Conference the provi- 
sions of the original Dumbarton Oaks Proposals were made consider- 
ably more specific. Chapter VIII, Section B, paragraph 5 of the Pro- 
posals stated that such agreement or agreements should govern “the 
numbers and types of forces and the nature of the facilities and assist- 
ance to be provided.” At San Francisco the words “their degree of 
readiness and general location” were inserted at the suggestion of the 
French Delegation. 

3. The agreement or agreements shall be negotiated as soon as pos- 
sible on the initiative of the Security Council. They shall be con- 
cluded between the Security Council and Members or between the 
Security Council and groups of Members and shaR be subject to rati- 
fication by the signatory states in accordance with their respective 
constitutional processes. 

This paragraph contains two rather important modifications of the 
original. Dumbarton Oaks Proposals.®® It eliminates certain ambigui- 
ties which undoubteidly existed in the Dumbarton Oaks draft. 

This paragraph makes it clear that the “special agreement or agree- 
ments” referred to in paragraph 1 are to be negotiated on the initiative 
of the Security Council as soon as possible and not upon the independ- 
ent initiatives of the Members of the United Nations. In the second 
place, it makes it clear that the “agreement or agreements” are to be 

See comment on Article 106, infra, p. 530. 

See comment on Article 26, supra, p. 210. 

Chapter VIII, Section B, paragraph 5. See infra, p. 578. 
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concluded between the Security Council and Members or groups of 
Members. By presenting these alternatives it conforms to ^e provi- 
sions of Article 43(1), which permits, as we have seen, one all-inclu- 
sive agreement or a series of limited agreements or a combination of 
the two. 

The provision that the Security Council is to be part\^ to the ^agree- 
ment or agreements” is an interesting innovation in international prac- 
tice. It assumes that the Security Council has a capacity for entering 
into international commitments apart from that of its members. It 
represents an important advance in the development of an interna- 
tional authority. The paragraph also provides that the “agreement 
or agreements” in question shall be subject to ratification by tbe signa- 
tory states in accordance with their respective constitutional proc- 
esses. This is a recognition, of which there are others in the Chmi:er, 
of the principle that each state in taking action upon a proposed 
agreement can be expected to conform to its own domestic constitu- 
tional requirements and that every other signatory of the agreement 
in question should take cognizance of this fact. 

AU three paragraphs of this Article make use of the words “agree- 
ment or agreements” This terminology can be taken as having no 
special significance so far as the constitutional requirements of Mem- 
bers of the United Nations are concerned. The term is to be regarded 
as a generic term covering all the specialized fonhs of international 
contractual arrangements. So far as the Constitution of the United 
States is concerned, it would seem to be more a question of political 
expediency than of constitutional interpretation as to whether the 
agreement is to be treated as an executive agreement, requiring at 
most approval by or advance authorization by a joint resolution of the 
two Houses of Congress, or as a treaty requiring approval by a two- 
thirds vote of the United States Senate.®® 


' Article 44 

When the Security Council has decided to use force it shall, bdFore 
calling upon a Member not represented on it to provide armed forces 
in fulffllment of the obligations assumed under Article 43, invite that 
Member, if the Member so desires, to participate in the decisions of 

In his testhnony before the Senate Foreign Relations Committee, Mr. John 
Foster Dulles expressed the view that the term **special agreement or agreements’^ 
was S 3 monymous with the word “treaty” thereby suggesting that approval by a 
two-thirds vote of the Senate was necessary. See Heatings on The Chcirter 

of the United Nations . . . , Jtdy 2, 1945, p. 643. 

See on this general subject, Corwin, E. S., The Constitution end World Ofgon- 
ization, Princeton, 1944, Chap, III. 
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the Security Council concerning the employment of contingents of 
that Member’s armed forces. 

This provision 'was not in the Dumbarton Oaks Proposals. It was 
adopted by the United Nations Conference in San Francisco at the 
request of certain of the so-called "middle powers’^ acting under the 
leadership of Canada, who insisted that a Member of the United Na- 
tions before being called upon to contribute armed forces under 
Articles 39 and 42 should have at least the same opportunity to take 
part in the discussions leading up to the decision of the Council and 
in the decision itself as a non-permanent member of the Council. In 
other words, to use the phrase coined by the Netherlands Delegate, 
there should be "no military action without representation 

It is to be noted, however, that this provision for special represen- 
tation is limited to the case where it is proposed to call upon a Mem- 
ber to provide armed forces in fulfillment of obligations assumed 
under Article 43 and the Member specifically requests to be allowed 
to participate in the decision. Committee III/3 at San Francisco ex- 
pressly refused to accord the same privilege to a Member that is called 
upon to provide facilities or assistance on the ground that this would 
unduly hamper the work of the Security Council. It was, however, 
pointed out by way of reassurance to tibe Members particularly in- 
terested in this angle of the problem that the question of facilities and 
assistance was covered by the special agreements contemplated in 
Article 43 and that adequate provision for necessary consultations 
was to be found in Articles 31 and 47(2).^°® 


Article 4S 

In order to enable the United Nations to take urgent military meas- 
ures, Members shall hold immediately available national air-force con- 
tingents for combined international enforcement action. The strength 
and degree of readiness of these contingents and plans for their com- 
bined action shall be determined, within the limits laid down in the 
special agreement or agreements referred to in Article 43, by the 
Security Council with the assistance of the Military Staff Committee. 

This Article, taken over practically intact from the Dumbarton Oaks 
Proposals, is a special application of the provisions of Article 43. In 
a sense it is what is left of a proposal originally sponsored in the course 
of the Dumbarton Oaks Conversations to establish a truly international 

loouNCIO, Report of Mr. PauUBoncour, Rapporteur, on Chapter VZII, Sec- 
tion B, Doc. 881, in/3/46, p. 2-3 {Documents, XII, p. 503-4). 
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air force under the direction of the Security Council. This Article is 
not to be interpreted as in any way restricting the provisions of Ar- 
ticle 43. The purpose of Article 45 is to give ‘^supplementary preci- 
sion" to the provisions of Article 43 without in any way limiting its 
general scope.^^^ It was because this interpretation was given to the 
Article that proposals made at San Francisco to include “mixed con- 
tingents" or “forces of all arms" were withdrawn. 

It is to be noted that this Article envisages giving the Security 
Council some discretionary power in determining “the strength and 
degree of readiness" of specified national air force contingents. To 
this extent the Article would seem to go beyond the provisions of 
Article 43 and not merely give “supplementarj’’ precision” to it. How- 
ever, it is stated that this power is to be exercised “within the limits 
laid down in the special agreement or agreements referred to in 
Article 43". Thus, the “special agreement or agreements" become the 
source of any additional authority with respect to national air force 
contingents which the Security Council may have. 

The Military Staff Committee, in considering the principles govern- 
ing the organization of armed forces to be made available to the 
Security Council was unable to agree on general principles relating 
to the implementation of this Article. The Soviet delegation took 
the view that the implementation of this Article could only take place 
after the conclusion of the special agreements when the Security 
Council, with the assistance of the Military Staff Committee, would 
determine what portion of the “overall nimiber of national air force 
contingents made available to the Security Council under the Agree- 
ments should be held immediately available for the talcing of urgent 
military measures in case of necessity." The United Kingdom dele- 
gation, on the other hand, supported by the other delegations, took 
die view that the provdsions of Article 45 must be taken into account 
in negotiating the special agreements under Article 43. It considered 
it necessary, in determining the strength and composition of the total 
national air force contributions, to take into account obligations un- 
der Article 45, and it envisaged that air force contingents for use \m- 
der Article 45 would be selected from among the national air force 
contributions made under Article 43.^^ 

It is to be noted that the provisions of this Article were considered 
and adopted before the announcement was made of ihe use of the 
atomic bomb and before knowledge was available of the possible 
consequences of such use. 

Ibid., p. 10 (Documents, XII, p. 511). 

102 UN, Doc. S/336, p. 38-9. 
p. 39-40. 
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Article 46 

Plaxis for the application of armed force shall be made by the Secu- 
rity Council with the assistance of the Military Staff Committee. 

The Military Staff Committee, organized in accordance with the 
terms of Article 47(2), serves as a general staff responsible to the 
Security Council for overall strategic planning and technical advice 
in military matters. It follows closely the precedent of the Combined 
Chiefs-of-Staff evolved during World War IL^^^ 

Article 47 

1. There shall be established a Military Staff Committee to advise 
and assist the Security Council on aU questions relating to the Secu- 
rity Council's military requirements for the maintenance of interna- 
tional peace and seciuity, the employment and command of forces 
placed at its disposal, the regulation of armaments, and possible dis- 
armament. 

The functions of the Military Staff Committee are defined in this 
paragraph. These functions are threefold; (1) to advise and assist 
the Security Council on all questions relating to the Security Councirs 
military requirements for the maintenance of international peace and 
security, which in effect means in connection with the negotiation of 
the “special agreement or agreements^ referred to in Article 43; (2) to 
advise and assist the Security Council in the strategic direction of the 
forces placed at its command for the purposes specified in Article 42; 
and (3) to advise and assist the Security Council in connection with 
the preparation of plans for “the establishment of a system for the 
regulation of armaments” under the terms of Article 26, and the exer- 
cise of any powers which may be conferred upon the Security Coun- 
cil in connection with the enforcement of any such system. 

It will be seen that, generally speaking, the functions of the Mili- 
tary Staff Committee are of the same kind as those conferred upon 
the Permanent Military, Air and Naval Commission of the League of 
Nations by Article 9 of the Covenant. Since, however, the functions 
of the Security Council in respect to the maintenance of international 
peace and security are of a more advanced character than those of 
the League Council, the functions of the Military Staff Committee 
assume a considerably greater importance than those of the corre- 
sponding League organ. 

See Announcement of War Department, February 6, 1942, Documents on 
American Foreisn Relations, TV, 1941-1942, p. 245. 
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There are many historical examples which show the importance of 
such staflF discussions in preparing for joint military operations* Such 
discussions between the British and the French before World War I 
were an important factor in the successful stemming of the German 
attack. Under the League system, the French persistently stressed 
the need of such advance planning to assure the effectiveness of 
whatever joint military action might be taken under the Covenant 
Consultations between the military leaders of the United States and 
the United Kingdom in World War II took the advanced form of a 
Combined Chiefs-of-Staff organization, upon which, as has already 
been pointed out, the Charter provision is largely modelled, and the 
effectiveness of this staff cooperation was a very important factor in 
the successful conduct of the war. In fact, without it victory might 
not have been possible* 

The first meeting of the Military Staff Committee was held in Lon- 
don on February 4, 1946. In pursuance of the Security Councffs 
directive of February 16, 1946, it made a study of Article 43 from 
the military point of view and submitted its report on April 30, 
1947 *""^ 

2. The Military Staff Committee shall consist of the Chiefs of Staff 
of the permanent members of the Security Council or their representa- 
tives, Any Member of the United Nations not permanently repre- 
sented on the Committee shall be invited by the Committee to be asso- 
ciated with it when the eflBcient discharge of the Committee’s respon- 
sibilities requires the participation of that Member in its worL 

The question of membership was discussed at some length at the 
United Nations Conference. Considerable pressure was exercised by 
the smaller powers to secure wider representation upon the Commit- 
tee. This pressure was successfully resisted. The arguments which 
appear to have been conclusive, apart from the firm stand taken by 
the delegates of the Sponsoring Governments and France, were that 
the Committee must, by the very nature of its functions, be a small 
compact committee, and that the second sentence of the paragraph 
adequately safeguards the interests of any state which might have a 
special reason for representation. In the course of Committee discus- 
sion, while an amendment that the Military Staff Committee should 
be composed of the Chiefs of Staff of all the members of the Security 
Council was under consideration, numerous explanations were given 
of the plan proposed by the Sponsoring Governments. These explana- 
tions were as follows: 

UN, Doc. S/336. For summary and comment, see supra, p. 282. 
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1. Paragraph 9 (Article 47, paragraph 2 of the Charter) provided that 
members not permanently represented should be asked to join when appro- 
priate. 

2. The initiative for expanding the membership to meet a particular situa- 
tion shoidd be left to the Military Staff Committee; otherwise it might be- 
come as large as the Council itself. 

3. If the forces of a country were used there was no question but that the 
military staff of that country would be consulted. 

4. Because of the complex duties of the Committee, it was essential that 
its composition should be limited to the permanent Council members in 
order to avoid a committee with constantly changing membership. 

5. Allied military machinery in this war was of the same type as that 
proposed in paragraph 9. 

6. As a Chief of Staff, the Military Staff Committee’s function would be 
to make decisions, and therefore, it should be a small group. The function 
of command was a different matter. No committee, large or smaU, could 
exercise command; and the selection of individuals for this purpose would 
be decided upon later. 

7. The limitation of membership on the Military Staff Committee to the 
permanent members of the Council did not conflict with the pending Cana- 
dian amendment regarding representation of non-members in Council de- 
cisions.^°® 

3. The Military Staff Committee shall be responsible under the 
Security Council for the strategic direction of any armed forces placed 
at the disposal of the Security Council. Questions relating to the 
command of such forces shall be worked out subsequently. 

This reaffirms, somewhat more specifically, one of the functions con- 
ferred under paragraph 1. It makes it clear, as stated in the comment 
above, that the function of the Military Staff Committee in connec- 
tion with the employment and command of forces being used under 
the terms of Articles 39 and 42 is that of strategic direction instead 
of tactical command. 

The Military Staff Conunittee has considered questions related to 
command and in its report of April 30, 1947, to the Security Council, 
made recommendations which, with one exception, were unani- 
mous.^^^ 

4. The Military Staff Committee, with the authorization of the Se- 
curity Council and after consultation with appropriate regional agen- 
cies, may establish regional subcommittees. 

100 UNCIO, Summary Report of Fourteenth Meeting of Committee 111/3, May 
26, 1945, Doc. 628, III/3/33, p. 3-4 (Documents, XII, p. 381-2). 

Doc. S/336, p. 2^5. For sunnnary and comment, see supra, p. 282. 
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This paragraph was inserted at San Francisco with a view to giving 
opportunities for representation to the small states and, more particu- 
larly, with a view to tying up regional arrangements recognized in 
Chapter VIII with global security arrangements. Before setting up 
such regional subcommittees, the Military Staff Committee, acting 
under the authorization of the Security Council, must consult with 
appropriate regional agencies. However, the Military" Staff Commit- 
tee will have the final decision in each case. These regional subcom- 
mittees will conceivably have varied functions. They assist the 
Military Staff Committee in the performance of its functions within 
regional areas. In addition, they may perform in relation to regional 
agencies for the maintenance of peace and security the functions that 
the Military Staff Committee performs under Article 47 of the Secur- 
ity Council. The subcommittees can thus make a useful contribution 
to the proper integration of the plans and activities of the regional 
agencies and the Security Council. 

The Military Staff Committee s report of April 30, 1947, contains 
no mention of this paragraph. No action has thus far been taken to 
implement it. Such advisory military committees of a regional char- 
acter as have thus far been established have been set up by the parties 
to the regional security arrangements. Thus at the first meeting of 
the Permanent Consultative Coimcil under the Brussels Treaty of 
March 17, 1948, it was decided to establish a permanent military com- 
mittee under the authority of the Coimcil.^®® Article 44 of the Char- 
ter of the Organization of American States, adopted at Bogota, pro- 
vides for the establishment of an Advisoiy Defense Committee "to 
advise the organ of consultation on problems of military cooperation 
that arise in connection with the application of existing special trea- 
ties on tibe subject of collective security.” These bodies are not sub- 
ject to the authority of the Military Staff Committee of the United 
Nations. 


Article 48 

1. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall 
be taken hy all the Members of the United Nations or by some of 
them, as the Security Council may determine. 

This Article adds to the flexibility of the enforcement arrangements 
set up under this Chapter and to the discretionary authority vested 
in the Security Council in performing its functions. Recog n i zi ng the 

108 Department of State, Bulletin, XVIII, p. 602. 

io«lZ>id.,p. 669, 



294 


CHARTER OF THE UNITED NATIONS 


fact that certain Members of the United Nations may be more advan- 
tageously situated to take specific action in a particular contingency 
th^ others, the paragraph empow-ers the Security Council to determine 
whether in a particular case action shall be taken by all the Members 
of the United Nations or by some of them. Thus in a case where an 
act of aggression has been committed by a western European state 
the Security Council might direct that the necessary action be taken 
by the western European neighbors of that state. Furthermore, it 
seems to be implied in this paragraph that the Security Council may 
not only designate certain Members to take action to the exclusion of 
other Members, but that it may also direct certain Members to take 
certain kinds of action while other Members are directed to take other 
appropriate kinds of action. Thus Members in close proximity to the 
violation of the peace may be required to take military action while 
those further removed may be required to apply political and eco- 
nomic measures only. This interpretation is supported by the conclu- 
sion of the Military Staff Committee that contributions by Members, 
other than the permanent members of the Security Council, made 
available by agreement imder Article 43, need not necessarily take 
the form of armed forces, and that their obligations may be fulfilled 
by furnishing facilities and other assistance.^^® 

The question has been raised as to whether in the special agreement 
or agreements xmder Article 43 a Member may insist that its armed 
forces be used only within certain areas.^^^ Such a provision might 
greatly weaken the ability of the Security Council to take effective 
action under Articles 39, 41, and 42. Furthermore, the phraseology of 
the paragraph under consideration suggests that the Security Council 
is to have a wide latitude of decision in determining what Members 
are to participate in a particular enforcement action. If by agreement 
in advance Members are permitted to limit the areas in which they 
may be called upon to participate, the purpose of this Article can be 
completely nullified. 

2. Such decisions shall be carried out by the Members of the United 
Nations directly and through their action in the appropriate interna- 
tional agencies of which they are members. 

One of the problems arising from the fact that international organ- 
ization is being developed on a functional basis is that of adequate co- 
ordination of the activities of the numerous specialized agencies. The 

UN, Doc. S/336, p. 10. 

^^See testimony of Mr. John Foster Dulles before Senate Foreign Relations 
Committee, United States Senate, Hearings ... on The Charter of the United 
Nations . . . July 2, 1945, p. 653. 



ACTION WITH RESPECT TO THREATS TO THE PEACE 295 

Organization pro\ided for under the Charter is general in its func- 
tions and is therefore the agency which is to undertake this task of 
coordination.^^' However, as we shall see from an examination of the 
provisions of the Charter, there is no certain assurance that such co- 
ordination will be effective since it is to be achieved largely by agree- 
ment. One of the best guarantees of adequate coordination, made 
possible by the fact that to a considerable extent the same states are 
Members of the United Nations and the various specialized agencies, 
is the pursuit by Members in the various agencies of policies consistent 
with their obligations under the Charter. 

One situation in which coordination will be particularly necessary 
is in connection with enforcement action against a state for viola- 
tion of the peace or an act of overt aggression. In such a situation it 
is necessary that the acts of all the specialized agencies shall be in har- 
mony with the measures being taken by the Security Council. Thus 
if a decision is taken to apply economic and financial measures against 
a state which has violated the peace the International Bank for Recon- 
struction and Development should refrain from advancing any loans 
to the state in question or continuing payments on any loans made. The 
Charter does not provide that the specialized agencies shall be subject 
to the decisions of the Security Council in this respect.^^® By the terms 
of this Article, however, it is provided that the Members of the United 
Nations shall "through their action in the appropriate international 
agencies of which they are members” take necessary steps to carry out 
the decisions of the Security Council. Since the various specialized 
agencies will operate through organs upon which Members of the 
United Nations are represented, this would appear to be an important 
assurance of the necessary coordination. 

Article 49 

The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security 
Council. 

This Article which simply reaflSrms the principle of Article 2(5), 
corresponds in a general way to Article 16(3), of the Covenant of 
the League ot Nations. It is general in scope but clearly requires eco- 
nomic and financial assistance, which is further particularized in Ar- 
ticle 50, and military assistance. 

^^See Articles 57, 58 and 63, and comments thereon, infra, p. 324, 350 and 
378. _ 

On provisions of agreements between the United Nations and the specialized 
agencies with respect to cooperation in carrying out decisions of the Security 
Council, see infra, p. 345. 
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In the course of the discussion of this principle in Committee III/S 
of the United Nations Conference, concern was expressed by the Dele- 
gation of the Union of South Africa with regard to the sharing of ex- 
penses of enforcement action. Although accepting the view that no 
specific provision should be put into the Charter covering this point, 
the Committee expressed the desire that the Organization should in 
the future seek to promote a system aiming at the "fairest possible 
distribution” of expenses incurred as a result of enforcement action.^^^ 

The question of mutual assistance has been considered by the Mili- 
tary Staff Committee in connection with their examination of the 
problem of logistical support of armed forces, but no agreement was 
reached on the applicable principle.^^^ 

Article 50 

If preventive or enforcement measures against any state are taken 
by the Security Council, any other state, whether a Member of the 
United Nations or not, which finds itself confronted with special eco- 
nomic problems arising from the carrying out of those measures shall 
have the right to consult the Security Council with regard to a solution 
of those problems. 

The Article provides a specific recourse for any state, whether a 
Member of the United Nations or not, which finds itself confronted 
with "special economic problems” as the result of measures taken by 
the Security Council under Chapter VII. The severance of economic 
and financial relations with a particular state under Article 41, for 
instance, may cause certain other states disproportionate loss due to 
their geographical position or the special characteristics of their trade 
and &anciaj relations with the state in question. The situation of 
Yugoslavia during the application of sanctions against Italy in 1935- 
1936 was a good illustration. Article 49 obligates Members to assist 
any Member so situated. Article 50 provides a procedure by which 
a Member so situated may bring its problem to the attention of the 
Security Council which, if it finds that there is need for special meas- 
ures, may call upon the Economic and Social Council for assistance un- 
der Article 65 and may decide what measures are to be taken by Mem- 
bers under the terms of Article 49. In addition, states not Members of 
the United Nations that have problems of a like nature have the right 
to consult with the Security Council, but Members do not under the 
Charter assume the obligation to give them assistance. 

^^^UNCIO, Report of Mr. Paul-Boncour, Rapporteur, on Chapter VIII, Sec-- 
tion B, Doc. 881, III/3/46, p. 12 (Documents, XII, p. 513). 

UN, Doc. S/336, p. 19, 62~5. 
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Article 51 

Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and secu- 
rity. 

Background of Article. This Article, although included in the Chap- 
ter dealing with enforcement action by the United Nations, was 
adopted at the United Nations Conference as a part of a plan for 
harmonizing the operation of regional arrangements and agencies 
with that of the general provisions of the Charter. More specifically 
it was the outcome of careful study of ’ the best means of fitting the 
system of the American Republics into the United Nations, with spe- 
cial reference to obligations which had been assumed under the Act 
of Chapultepec,^^® concluded at the Mexico City Conference, Febru- 
ary 21-March 8, 1945. 

In the Ehimbarton Oaks Proposals it was provided that the Security 
Council should, where appropriate, utilize regional arrangements or 
agencies for enforcement action, but that no enforcement action was 
to be taken under such regional arrangements or by regional agencies 
without the authorization of the Seciirity Coimcil. As has already 
been explained, no agreement was reached at Dumbarton Oaks with 
regard to the vote necessary to a decision by the Security Council 
giving such authorization, and consequently the exact manner in 
which this provision of the original Proposals would operate could 
not be clearly envisaged although there was a general expectation 
that unanimity, at least of the Great Powers, would be required. By 
the Yalta formula which fiUed this particular gap in the original Dum- 
barton Oaks Proposals it was provided that a decision of the Security 
Council giving authorization for the taking of enforcement action 

See Ktinz, Josef L., "Individual and Collective Self-Defense in Article 51 of 
the Charter of the United Nations,” American Journal of Intemationcd Law, XLI, 
p. 872-9. 

Report of the Detegation of the United States of America to the Inter- 
American Conference on problems of War and Peace, Mexico City, Mexico, Feb- 
ruary 21-March 8, 1945, Department of State, Pub. 2497, Conference Series 85, 
p. 72-^. 
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under regional arrangements should be taken by the affirmative vote 
of seven members, including all of the permanent members of the 
Council. Thus it 'would be possible for any permanent member of the 
Security Council not a party to a regional arrangement to veto any 
proposal for the taking of enforcement action under it. 

Due to the progress that had been made in the development of an 
Inter-American System for the maintenance of peace and security, 
a great deal of sentiment existed in the Western Hemisphere in favor 
of allowing a large measure of autonomy to the operation of such re- 
gional arrangements. This Inter-American system was based on a 
series of agreements which had been reached at Inter-American con- 
ferences, notably the Conventions of the Inter-American Conference 
for the Maintenance of Peace of 1936,^^® the Declaration of Lima of 
1938,^^® and Declaration XV of the Second Meeting of Ministers of 
Foreign Affairs of 1940.^^® The basic principles of this system received 
their fullest development and expression in the Act of Chapultepec, 
adopted at the Mexico City Conference of February-March, 1945.^^^ 
By the pro'vdsions of this Act the American Republics agreed that 
every attack by a state, whether a state of the Western Hemisphere 
or not, against the integrity or the in'violability of the territory, or 
against the sovereignty or the political independence of an American 
state should be considered an act of aggression; that consultation 
should take place in any case where an act of aggression of this nature 
had occurred or where there was reason to believe that it was being 
prepared; and that for the duration of the war and until a permanent 
treaty had been concluded, the parties to this Declaration should uti- 
lize such procedures as might be found necessary, including the use 
of armed force, to deal with such acts of aggression. It was also 
stated, as a recommendation, that for the purpose of meeting threats 
or acts of aggression against any American republic following the 
establishment of peace, the Governments of the American Republics 
should consider the conclusion of a treaty "establishing procedures 
whereby such threats or acts may be met by the use, by all or some of 
the signatories of said treaty, of any one or more of the following meas- 
ures: recall of chiefs of diplomatic missions; breaking of diplomatic 

See, on the general topic, Ball, Margaret, The Problem of Inter American 
Organization, Stanford, 1944 and Humphrey, John P., The Inter-American System, 
Toronto, 1942. 

Report of the Delegation of the United States of America to the Inter- 
American Conference for the Maintenance of Peace, Buenos Aires, Argentina, 
December 1-23, 1936, Department of State, Pub. 1088, Conference Series 33, 

p. 116. 

Documents on American Foreign Relations, I, 1938-1939, p. 44. 

Ibid,, III, 1940-1941, p. 76. 

Report of the Delegation of the United States of America to the Inter-Ameri- 
can Conference on ProbUms of War and Peace, op, cit., p. 72. 
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relations; breaking of consular relations; breaking of postal, telegraphic, 
telephonic, radio-telephonic relations; interruption of economic, com- 
mercial and financial relations; use of armed force to prevent or repel 
aggression."^ The announcement of the adoption of this Act by the 
American Republics brought to the fore the issue of how such a re- 
gional system was to be fitted into a general global system with suffi- 
cient assurance that the operation of the regional system would not be 
thwarted at every turn by states outside the Hemisphere. 

Consideration of Problem of Regionalism at San Francisco, At the 
United Nations Conference various amendments were proposed with 
a view to making it possible for such a regional system for the main- 
tenance of peace and security to enjoy autonomy within the global 
system. These proposals, advanced principally though by no means 
entirely by the delegations of the Latin American Republics, followed 
two lines. One was to secure a modification of the Dumbarton Oaks 
Proposals which would permit regional arrangements to function 
freely within certain hmits without control by the global organiza- 
tion. The other was to seek changes in the Dumbarton Oaks Pro- 
posals, particularly as regards the voting procedure of the Coimcil, 
which would make it possible for Council authorization for regional 
action to be forthcoming by something more closely approximatmg a 
straight majority vote of that body. These various proposals were 
referred by Committee III/4 to a subcommittee and in the course of 
the deliberations of this subcommittee draft texts were evolved which 
gave satisfaction to the Latin American Republics and to others desir- 
ing a greater autonomy for regional arrangements. These, of which 
one subsequently became Article 51, were approved by the Commit- 
tee ^ and were later included in the Charter. 

The Right of Self-Defense. The Article safeguards the right of self- 
defense which is referred to as being “inherent” By so doing it fol- 
lows a long line of precedents where in connection wdth international 
agreements of this land the right of self-defense has been tacitly or 
explicitly reserved. In connection with the Kellogg-Briand Pact of 
1928, which contained no explicit reservation of the right of self- 
defense, the American Secretary of State, Mr. Kellogg, observed that 
the right was inherent and that there was no necessity of stating it 
expressly.^^^ 

The problem presented is a d iffi cult one since any attempt to main- 
Ibid., -p. 75. 

^UNCIO, Report of Dr. V. K. WeUingpon Koo, Rapporteur of C ommittee 
111/4, to Commission 111, Doc. 904, 111/4/13(1), p. 3 (Documents, XH, p. 739). 

Identic note of the Government of the United States to the Governments of 
Australia, Belgium, etc., and accompanying Draft Multilateral Treaty for the Re- 
nunciation of War, June 23, 1928, in General Pact for Renunciation of War, Text 
of the Pact as Signed, Notes and Other Papers, Washington, 1928, 
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tain international peace and secinity against disturbance by the uni- 
lateral action of one state of necessity involves restricting the right 
of any state to resort to the use of force. Since states commonly 
justify the resort to the use of armed force on the ground of self- 
defense, it becomes clear that as a practical matter the limitation of 
the right of any state to use force involves a definition of the permis- 
sive Ihnits of self-defense. One approach to the problem is to seek 
to define specifically those acts which are regarded as constituting the 
unjustifiable use of force, or as it is more commonly termed, "aggres- 
sion”. As we have seen,^^^ the architects of the Charter deliberately 
decided not to undertake a definition of aggression, leaving it to the 
Security Coxmcil to decide in each case whether a particular act con- 
stitutes a threat to the peace or a violation of the peace. The other 
possible approach is to define the circumstances under which the 
right of self-defense may be exercised. This Article 51 does. It states 
that nothing in the Charter impairs the right of self-defense "if any 
armed attack occurs against a Member of the United Nations”, and 
"until the Security Council has taken the measures necessary to 
maintain international peace and security.” Presumably it is the right 
of each Member or of Members acting jointly to decide when, and 
for how long, conditions exist which justify the exercise of this right. 
To this extent, the Article clearly opens the way for action which 
may be regarded by other Members as inconsistent with the purposes 
and principles of the Organization. 

Article 51 applies only in case of "an armed attack” against a Mem- 
ber. It is of possible significance that the Charter was written before 
the successful use of the atomic bomb. The possibility of atomic 
warfare has conceivably eliminated the possibility of effective defense 
after the initial overt attack. The query naturally arises whether un- 
der conditions of atomic warfare the right of self-defense has any value 
if limited to cases of armed attack. In its first report to the Security 
Council, the United Nations Atomic Energy Commission observed: 

In consideration of the problem of violation of the terms of the treaty or 
convention, it should also be borne in mind that a violation might be of so 
grave a character as to give rise to the inherent right of self-defense recog- 
nized in Article 5l of the Charter of the United Nations.^ 

If Article 51 were clearly open to this interpretation, there might not 
be much practical advantage in making it possible for the Security 
Coxmcil to take punitive action against a violator of the atomic energy 

^^See comment on Article 39, supra, p. 263. 

125 UN, Doc. AEC/18/Rev. 1, p. 24. 



ACTION WITH RESPECT TO THREATS TO THE PEACE 301 

convention without the concurrence of all the permanent members. 
Collective action could still be taken by Members so desiring under 
Article 51. The fact that there is some question as to whether all seri- 
ous violations of such an atomic energy convention could properly be 
regarded as cases of ‘"armed attack” is one reason why there has been 
such strong insistence upon the elimination of the “veto” in the above 
situation. 

The provisions of Article 51 do not necessarily exclude the right of 
self-defense in situations not covered by this Article. If the right of 
self-defense is inherent as has been claimed in the past, then each 
Member retains the right subject only to such limitations as are con- 
tained in the Charter. By the terms of Article 2(4), Members xmder- 
take to “refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of 
the United Nations.” Does this mean that if the United Nations, in 
the opinion of one or more Members, fails to achieve the Purposes 
enumerated in Article 1, that Member or those Members may by indi- 
vidual or collective action under Article 51 involving the use of 
force, seek to implement these purposes? That would seem to open a 
rather large door for unilateral action with no adequate assurance 
that the alleged right would not be seriously abused. 

The Right of "‘Collective Self-Defense^ The Article goes beyond 
safeguarding the right of individual self-defense against armed attack. 
It specifies that this right may be exercised collectively and thereby 
provides the basis for action such as was envisaged under the Act of 
Chapultepec and for which, since the adoption of the Charter, pro- 
vision has been made in the Inter-American Treaty of Reciprocal As- 
sistance of September 2, 1947, and the Brussels Five-Power Pact of 
March 17, 1948. It is not, of course, necessary that the action be taken 
by states that are geographically contiguous. Such mutual assistance 
agreements as the Treaty of Alliance between the Soviet Union and 
the United Kingdom of May 26, 1942 and the Treaty of Alliance and 
Mutual Assistance between the Soviet Union and France of Decem- 
ber 10, 1944, could easily be brought within the purpose and phrase- 
ology of Article 51, but that of course is not necessary since they are 
expressly permitted under Articles 53 and 107.^“^ Nor of course is it 
necessary that the agreement under which measures of collective de- 
fense are to be taken should be restricted to the original signatories. 
Adherence to the agreement may be declared open to all Members of 
the United Nations with the result that, if and when accepted by aU 

See comment, supra, p. 103. 

See infra, p. 315 and 533. 
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Members of the United Nations, it would serve the purpose of an 
amendment to the Charter.^* 

The collective action under Article 51 need not be under the terms 
of a formal agreement. There is nothing in the Charter or in the rec- 
ord of discussions at San Francisco that excludes the possibility of 
action by two or more states, without any dejSnite commitment in 
advance, on the basis of common interest in meeting successfully a 
common danger. In fact, in thus safeguarding the right of collective 
self-defense the Article provides the opportunity for Members of the 
United Nations to act together in self-defense if any armed attack oc- 
curs and if the Security Council fails to take the measures necessary 
to maintain or restore peace. Such failure may result from failure 
of the permanent members of the Security Coimcil to agree. Dur- 
ing the consideration of the Greek question by the Security Council, 
foUowing the failure of the Council to adopt the recommendations of 
its Commission of Investigation, the deputy representative of the 
United States expressed the view that *‘the continued failure ... of 
the Security Coimcil to take effective action in the case because of the 
Soviet veto cannot . . . preclude individual or collective action by 
states willing to act, so long as they act in accordance with the general 
purposes and principles of the United Nations."" “This is particularly 
true,” he continued, “when such individual or collective action is in 
support of a policy or course of action which has the clear approval 
of a clear preponderance of the permanent and non-permanent mem- 
bers of the Security Council”.^® If the validity of this conclusion is to 
be questioned, it is not because it invokes the right of collective action 
but rather because it appears to justify the exercise of this right in a 
situation where there may not be actual “armed attack”. 

The Article as a Safeguard of the Monroe Doctrine. From the point 
of view of the United States, this Article has an added importance in 
that it provides at least a partial basis for the continued application 
of a traditional policy of that country, namely, the Monroe Doctrine. 
It is probably open to some question whether under this Article the 
United States enjoys the full freedom of action to implement this pol- 
‘icy which it would enjoy were it not a Member of the United Nations. 
The Monroe Doctrine originally laid down two principles: one was 
to the effect that the United States would look with disfavor upon any 
attempt on the part of European, later interpreted to include all non- 
American, countries to extend their political systems to the Western 

^^®See, for example, proposal by Mr. Haifiilton Fish Armstrong of a supple- 
mentary protocol based on Article 51, The Calculated Risk, New York, 1947, 
p. 56-60 and “Coalition for Peace,” Foreign Affairs, XXVII, p. 1-16, 

129 UN, Doc. S/P.V. 180, p. 56-65. 
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Hemisphere; the second placed any attempt on the part of a non- 
American state to colonize further the Western Hemisphere under a 
similar ban of disfavor/^'^ In recent years the United States has indi- 
cated a willingness to place the enforcement of these principles, in 
the first instance, on a coDective basis. By the Declaration of Lima 
of 1938 all the American Republics aimoxmced their common con- 
cern and their determination to make effective their solidarity in 
opposing any threat to the peace, security or territorial integrity of 
any American Republic. At Havana in 1940 the American Republics 
stated that any attempt on the part of a non-American state against 
the integrity or the inviolability or against the territorial, the social or 
the political independence of any American state would be consid- 
ered an act of aggression against all American states.^®" The provi- 
sions of the Act of Chapultepec have already been referred to, and 
the provisions of the Inter-American Treaty of Mutual Assistance are 
summarized below. 

These agreements, however, have not in effect touched the original 
right of the United States to take action in case cooperative measures 
fail of their desired effect. The question which arises under Article 51 
is whether by the terms of this Article the United States reserves the 
right to take necessary measures to resist acts falling into the two 
categories above referred to in the exercise of the inherent right of 
self-defense which the Article clearly recognizes within defined limits. 
The view has been expressed that there is nothing in the Charter 
which limits our right of self-defense or “that impairs the Monroe 
Doctrine as a doctrine which has been proclaimed, sustained, and 
recogn^ed by' the world as a doctrine of self-defense.'’^^ It is pos- 
sible to accept this interpretation if it means that in case the United 
Nations fails in its efforts to maintain peace and security, the United 
States would have the right to take necessary action in self-defense. 
It would, however, seem clear that by becoming a Member of the 
United Nations and accepting the commitments of the Charter, even 
with the reservation contained- in Article 51, the United States will 
not be free to take certain measures in the exercise of self-defense 
which we have felt free to take in the past. It certainly can be ar- 
gued that the United States is obligated under the terms of Article 
2(4) to refrain from the threat or use of force in meeting any alleged 
violation of the Doctrine unless this takes the form of “an armed at- 

See Perkins, Dexter, Hands Off, Boston, 1941 and Clark, J. R., Memorandum 
on the Monroe Doctrine, Washington, 1928. 

^ Documents on American Foreign Relations, I, 19S8^19$9, p. 44. 

^Ibid,, in, 1940-1941, p. 76, 

^See testimony of Mr. John Foster Dulles, United States Senate, Hearings 
... , on The Charter of the United NaHeris . . . , Jultf 2, 1945, p. 660-1. 
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tack”. According to this interpretation of the Charter, the United 
States would be obligated, in dealing with threats to or violations of 
the Doctrine not involving “an armed attack”, to use the procedures of 
the United Nations, and would acquire freedom of action only in case 
of the demonstrated failure of the United Nations to maintain inter- 
national peace and security. Of course any permanent member of the 
Security Council can, if it wishes to take a non-cooperative attitude, 
assure the failure of that body m the performance of its func- 
tions. 

Effect on Authority of Security Council To what extent does this 
Article limit the power and responsibility of the Security Council? 
It is to be borne in mind that under the regional provisions of the 
Dumbarton Oaks Proposals no enforcement action under regional 
arrangements was to be taken without the Security Council's author- 
ization. Article 51 clearly opens the way to the taking of such measures 
by individual states or groups of states acting in agreement where the 
individual state or the members of a group are engaged in resisting 
an armed attack. This power of independent action exists until the 
Security Council has taken the measures necessary to maintain inter- 
national peace and security. In view of the fact that a decision of the 
Security Council requires the concurrence of all the permanent mem- 
bers of the Council, it thus clearly becomes possible for any perma- 
nent member of the Security Council to postpone the taking of such 
measures if it seems in its interest to do so. The theory of the Article 
would appear to be that the Security Council will take measures which 
after a time will supersede those taken in individual or collective self- 
defense. To maintain the principle of Security Council control and 
supervision, provision is made that measures taken by individual 
Members in Ae exercise of self-defense shall be immediately reported 
to the Security Council and shall not in any way affect the authority 
and responsibility of the Security Council under the present Charter. 
It becomes clear, then, that whether or not this Article opens the way 
for wholly independent and autonomous action by Members or groups 
of Members, without effective control by the organ of the United 
Nations made responsible for the maintenance of international peace 
and security, will depend in practice upon the good faith shown by 
Members of the United Nations and their ability to cooperate effec- 
tively. 

Mutual Assistance Agreements under Article 51. Two mutual 
assistance agreements have thus far been made under Article 51, 
the Inter-American Treaty of Reciprocal Assistance of September 2, 
1947 and the Brussels Five-Power Treaty of March 17, 1948. Both 
agreements are in general terms and are expressly brought within 
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the limits of Article 51. Both agreements are betw^een states having 
common security interests based on geographical and historical 
factors. The second of these agreements is, however, open to states 
outside the original geographical area and is not expressly conceived 
to the same extent as the first in regional terms. 

The Inter-American Treaty of Reciprocal Assistance was drafted 
at the Inter-American Conference for the Maintenance of Peace and 
Security held near Rio de Janeiro, Brazil, August 15-September 2, 1947. 
It is an expression of the principle of inter-American solidarity and 
cooperation recognized and given concrete application in numerous 
previous conferences and agreements, notably the Act of Chapultepec 
of 1945 which specifically anticipated this Treaty. The Treaty is open 
to aU “American states”.^ It distinguishes between “armed attack” 
and other acts or threats of aggression. It furthermore makes a dis- 
tinction between aggression, including “armed attack”, by an Ameri- 
can state against another American state, and aggression by a non- 
American state against an American state. 

An armed attack by a non- American state against an American state 
is considered “an attack against all the American States” and, conse- 
quently, each “undertakes to assist in meeting the attack in the exercise 
of the inherent right of individual or collective self-defense” recognized 
by Article 51.^®® On the request of the state or states directly attacked 
and until the decision of the Organ of Consultation provided for in 
the Charter, each party “may determine the immediate measures 
which it may individually take” in fulfillment of the above obliga- 
tion.^®^ These provisions are made applicable only to cases of armed 
attack which occur “within the region described in Article 4 or within 
the territory of an Americm state.” The region as delimited extends 
from the North Pole to the South Pole and includes substantial parts 
of the high seas adjacent to the American continents. Other provi- 
sions of tibe Treaty make it clear, however, that this geographical 
limitation does not impair the right of self-defense against armed 
attack outside this region.^®® The Organ of Consultation may decide 

See Department of State, Bulletin, XVII, p. 565-7, For comment on Treaty, 
see Aranha Oswaldo, “Regional Systems and tlie Future of U. N.,” Foreign Affairs, 
XXVI, p. 415-20; Allen, Ward P., ^The Inter-American Treaty of Reciprocal 
Assistance,'^ Department of State, Bulletin, XVII, p. 983-7 ; and ^nate Executive 
Report No. 11, 80tli Cong., 1st sess. Many provisions of the treaty were subse- 
quently explicitly incorporated into the Charter of the Organization of American 
States, drafted and adopted at Bogota. Department of State, Bulletin, XVIII, 
p. 667-73. 

Article 23. 

Article 3(1). 

Article 3(2). 

Article 3(3). 

Article 10. 
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on appropriate measures to be taken ranging from the recall of the 
chiefs of diplomatic missions to the use of armed forces.^^ The pro- 
visions of the Treaty in this respect represent a combination of the 
measures specified in Articles 41 and 42 of the Charter and the meas- 
ures listed in the Act of Chapultepec. A decision of the Organ of 
Consultation, taken by a two-thirds vote, is binding ‘‘except that no 
state shall be required to use armed force without its consent,” 

It is provided that measures of self-defense to meet an armed attack 
against an American state may only be taken until the Security Council 
of the United Nations has taken the measures necessary to maintain 
international peace and security/^ Furthermore, the parties, to the 
Treaty undertake immediately to send to the Security Council infor- 
mation concerning activities undertaken or in contemplation in the 
exercise of the right of self-defense under Article 51. 

“If the inviolability or the integrity of the territoiy or the sovereignty 
or political independence of any American state should be affected 
by an aggression which is not an armed attack or by an extra- 
continental or intra-continental conflict, or by any other fact or situ- 
ation that might endanger the peace of America”, it is provided that 
the Organ of Consultation shall meet immediately to agree on measures 
that must be taken “to assist the victim of aggression” in case of 
aggression, or “for the common defense and for the maintenance of 
the peace and security of the Continent”/^ In this situation, there is 
no immediate obligation resting on a party to take any action other 
than to consult, but the Organ of Consultation may decide upon 
measures which must be taken, and, except for the use of armed force, 
a party may be required to take measures without its specific agree- 
ment. The fact that a party to the treaty is not required to use armed 
force by decision of the Organ of Consultation avoids a possible con- 
flict with provisions of the United Nations Charter, since the situation 
envisaged in Article 7 may very clearly fall short of “an armed attack”. 
In case of conflict between two or more American States, the Treaty, 
“without prejudice to the right of self-defense” under the Charter, 
prescribes in the first instance measures intended to obtain a suspen- 
sion of hostilities, the reestablishment of peace and the peaceful settle- 
ment of the conflict. Rejection of the pacifying action is to be taken 
into account in determining the aggressor and in the application of 
measures that the consultative meeting may agree upon.^^ 

It is provided that the Treaty shall be registered^ with the Secre- 
tariat of the United Nations, that it shall remain in force indefinitely 

Article 8. Article 6, 

Article 2Q, Article 7. 

Article 3(4). 
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subject to the right of denxmciation by any party, and that none of 
its provisions ‘shall be construed as impairing the rights and obliga- 
tions” of parties under the Charter. 

The Brussels Five-Power Treaty of March 17, 1948“^ differs in 
important respects from the Inter-American Treaty. It provides for 
cooperation in economic, social and cultural matters. Aiiicle 4 pro- 
vides for united assistance imder Article 51 of the Charter. It reads: 

If any of the High Contracting Parties should be the object of an armed 
attack in Europe, the other High Contracting Parties will, in accordance with 
the provisions of Article 51 of the Charter of the United Nations, afford the 
party so attacked all military and other aid and assistance in their power. 

Measures taken tmder this Article are to be reported immediately to 
the Security Coimcil and terminated as soon as the Security Council 
has taken measures necessary to maintain or restore international 
peace and security. The obligations of parties and the authority and 
responsibility of the Security Council under the terms of the Charter 
are expressly safeguarded. The Treaty pro\ides for a Consultative 
Council to be so organized “as to be able to exercise its functions 
continuously.” Express provision is made for consultations “with 
regard to die attitude to be adopted and the steps to be taken in 
the case of a renewal by Germany of an aggressive policy”, thus 
bringing the agreement under Articles 53 and 107, as well as Article 
51. Other states may be invited to accede to the Treaty by agree- 
ment of the parties. The Treaty is to remain in force for fifty years. 

The Pact of the League of Arab States of March 22, 1945 was 
drafted before the United Nations Conference at San Francisco and 
consequently does not contain any express reference to Article 51. 
In so far as it is concerned with joint action by the members of the 
League in the face of armed attack it comes within the permissive 
limits of Article 51. Article 6 provides as follows: 

In case of aggression or threat of aggression by one state against a mem- 
ber state, the state which has been attacked or threatened with aggression 
may demand the immediate convocation of the Council. 

The Council shall by unanimous decision determine the measures neces- 
sary to repulse the aggression. 

Unanimous decisions are binding upon all members of the League; 
majority decisions are binding upon those states which accept them.^^^ 

Department of State, Bulletin, XVIII, p. 600-2. 

^^For text, see thid., XVI, p. 967-70, For explanatory comment, see thxd., 
p. 963-6. 

Article 7, 
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While the Pact contains no express provision accepting the superiority 
of Charter coromitments, the Arab States are Members of the United 
Nations and bound by the provisions of Article 103. The provisions of 
the Pact and of Article 51 of the Charter were invoked in justification 
of the use of armed force by the Arab States in Palestine. 



CHAPTER Vin 


REGIONAL ARRANGEMENTS 
Article 52 

!• Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided that such arrangements or agencies and their 
activities are consistent with the Purposes and Principles of the United 
Nations. 

Reasons for Regional Arrangements, The express acceptance in 
these words of the principle of regionalism was apparently dictated 
by a number of considerations. In the first place, it recognizes the 
undoubted fact that national interest and national capacity to exercise 
power effectively are to an important extent determined, even in the 
era of air communications and travel, by geographical location and 
natural barriers. The policies of states must take these fundamental 
factors into account and it would likewise seem to be prudent to base 
any international system on the admitted fact that states are less 
interested in and less capable of mfluencing the course of events in 
some parts of the world than in others. In the second place, the fact 
of gradations of national interests has found expression in national 
policies. The Monroe Doctrine is a policy of the United States based 
on a recognition of its special concern with the affairs of the Western 
Hemisphere. The failure of the Uruted States to join the League of 
Nations was in large part due to the belief that it was being called 
upon to assume commitments that far exceeded its interests in certain 
areas. Finally, in the historical evolution of international organization 
for purposes of peace and security, emphasis has been placed on co- 
operation between those similarly situated with respect to interests 
which are to be served by such arrangements. The treaties of alliance 
entered into before 1914 were limited to those who faced a common 
danger of attack. Under the Covenant of the League of Nations, 
regional arrangements were entered into such as the Little Entente, 
the Balkan Entente and the Locarno Agreements. Briand^s proposal 
for European Union ^ was a more ambitious attempt along this line. 

^ Documents Relating to the Organization of a Sifstem of European Federal 
Union, League of Nations Document 19S0. VII. 4. 
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In fact the League itself tended to be primarily concerned with the 
affairs of Em'ope. The Inter-Ajnerican peace system and the League 
of Arab States^ were in operation at the time the United Nations 
Conference met at San Francisco. 

While these and other considerations can be advanced in support 
of recognition of regional arrangements in any global system for peace 
and security, there are undoubtedly other considerations, likewise 
based on historical experience, which point to the need for great 
caution in admitting such arrangements into a global system. For one 
thing they have too often in the past been directed against particular 
states and have been the occasion for fear and suspicion instead of 
inspiring confidence and cooperation. Treaties of alliance were con- 
demned by President Wilson as a weak reed upon which to base 
international peace and security. Furthermore, they tend to empha- 
size limited commitments, whereas modem war and the increasing 
interdependence of the modem world reduce the possibility of think- 
ing realistically in such terms. Recent experience has shown how war 
spreads to engulf all nations. It therefore becomes increasingly tme 
that peace is indivisible. These considerations, therefore, point to the 
need of keeping commitments general, while limiting the application 
of the regional principle to the practical operation of peace machinery 
or the strategic use of enforcement measures in dealing with a threat 
to the peace or a violation of the peace. 

Certainly this problem of regionalism was one of the most important 
faced at San Francisco. The exact nature of the balance that was 
struck and the way that balance is applied in practice may determine 
the future success of the United Nations. 

Meaning of ^'Regional Arrangements'^. The exact meaning of “re- 
gional arrangements or agencies"' is not made clear although the 
qualifying words which follow and the place that these provisions 
had in die Dumbarton Oaks Proposals suggest that the regional 
arrangements or agencies referred to in Chapter VIII have to do with 
the matters covered by Chapters VI and VII of the Charter. In the 
course of the discussions at San Francisco a proposal was made by 
the Egyptian Delegation to introduce a definition of regional arrange- 
ments into this Chapter.® The amendment proposed read as follows: 

There shall be considered as regional arrangements organizations of a per- 
manent nature grouping in a given geographical area several countries which, 

^Department of State, BwZZetin, XVI, p. 968-70. See also. Rockefeller, Nelson, 
“The Inter-American System and the United Nations," Proceedings of the Academy 
of Political Science, XXII (January 1947), p. 12. 

® UNCIO, Interim Report to Committee 111/4 hy Subcommittee 111/4/ A on the 
Amalgamation of Amendments, Doc, 533, 111/4/ A/9, p. 3 {Documents, XII, 
p. 850). 
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by reason of their proximity, community of interests or cultural, linguistic, 
historical or spiritual afl&nities, make themselves jointly responsible for the 
peaceful settlement of any disputes which may arise between them and for 
the maintenance of peace and security in their region, as well as for the safe- 
guarding of their interests and the development of their economic and cul- 
tural relations. 

This amendment was considered by a subcommittee of Committee 
III/4 and by the Committee itself and was rejected on the ground 
that while it “clearly defined obvious legitimate and eligible factors 
for a regional arrangement” it probably failed to cover dl the situa- 
tions w^hich might be covered by regional arrangements/ The phrase 
^'regional arrangements” as used in this and other articles of the 
Charter obviously does have a wider scope than the Egyptian amend- 
ment would admit. In Article 53, as we shall see, it is made to apply 
to mutual assistance treaties entered into betw’een states which are 
wholly lacking in geographical propinquity or in the other common 
interests enumerated in the Egyptian proposal. 

The question of extending the provisions regarding regional ar- 
rangements to include regional arrangements with regard to economic 
and social matters was discussed in the United Nations Conference 
at San Francisco. The matter was not considered as coming within 
the competence of the Committee concerned with the drafting of the 
provisions of this Chapter.^ The Committee on Economic and Social 
Cooperation (Committee II/3) decided against the regional approach 
to the matters with which it was concerned.^ In practice, how^ever, the 
regional principle has been applied to economic and social cooperation 
under the Charter. Examples are the regional economic commissions 
set up by the Economic and Social Council under Article 68,^ Inter- 
American agreements for economic and social cooperation, provisions 
of the Brussels Five-Power Treaty of March 17, 1948 for economic and 
cultural cooperation,® and certain provisions of the Pact of the League 
of Arab States. 

Regional Arrangements in Operation. The regional arrangements 
and agencies to which this Article refers include those which were in 
existence or in process of coming into being at the time the Charter 

^ UNCIO, Summary Report of Fifth Meeting of Committee UI/4, June 8, 194S, 
Doc. 889, m/4/12, p. 1 ( Documents, XII, p. 701 ). 

* UNCIO, Interim Report to Committee 111/4 on the Work of Subcommittee 
111/4/ A, Doc. 335, m/4/A/5, p. 1 {Documents, XII, p. 833) and Summary 
Report of Third Meeting of Committee 111/4, May IS, 1945, Doc. 363, m/4/7, 
p. 1 {Documents, XII, p. ^3). 

® UNCIO, Summary Report of the Nineteenth Meeting of Committee U/8, 
June 4, 1945, Doc. 780, 11/3/53, 8 (Documefats, X, p. 196). 

^ See infra, p. 388. 

® Articles I-III. 
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entered into force as well as those which have subsequently been 
established. If we exclude bilateral arrangements directed primarily 
and exclusively against the renewal of aggression by an enemy state 
of World War II, referred to in Articles 53 and 107 of the Charter, 
and include arrangements that are embodied in unwritten understand- 
ings as well as written agreements, it is possible to establish at least 
five such arrangements as being in operation at the present time. 
These include the Inter-American System, the British Commonwealth 
of Nations, the League of Arab States, the close association of Western 
European states in various forms of common action, and the close 
association of Eastern European states. 

The Inter-American System is based on a large number of agree- 
ments between the American Republics dealing with a wide range of 
political, legal, economic, social and cultural matters.® At the Bogota 
Conference of 1948, the Charter of the Organization of American 
States was adopted, consolidating various agreements that had been 
concluded between the American Republics.^® Article 4 of the Charter 
gives certain aims which the Organization has “in order to fulfill its 
regional obligations under the Charter of the United Nations.” It is 
specifically stated in Article 102 that "none of the provisions of the 
Charter shall be construed as impairing the rights and obligations of 
the member states under the Charter of the United Nations ” 

The British Commonwealth of Nations is the result of evolutionary 
develc^ment within the Empire. The relations between the members 
of the Commonwealth are determined by various understandings and 
agreements which find expression in such documents as the Report 
of the Inter-Imperial Rektions Committee to the Imperial Con- 
ference of 1926.^ 

The League of Arab States is based on the Pact signed at Cairo, 
March 22, 1945, by representatives of Syria, Transjordan, Iraq, Saudi 

®See Ball, Margaret, The FToblem of Inter American Organization, Stanford, 
1944 and Humphrey, John P., The Inter-American System, Toronto, 1942. See 
also. Masters, Ruth D., Handbook of International Organizations in the Americas, 
Washington, 1945; International Agencies in 'Which the United States Participates, 
Department of State, Pub. 2699, esp. p. 17-24; and comment on Article 51, supra, 

p. 

Department of State, Bulletin, XVIII, p. 666-73. For comment, see Sanders, 
William, “The Bogota Conference,” International Conciliation, No. 442, p. 383- 
417; Fenwick, Charles G., “The Ninth International Conference of American 
States,” American Journal of Intemationd Law, XLII, p. 553-67; Ktmz, Josef L., 
“The Bogota Charter of the Organization of American States,” ibid,, p. 568-89; and 
Furoiss, Edgar S., Jr., “Recent Changes in the Inter-American System,” Intema- 
tUmd Organization, II (1948), p. 45^-68. 

See Stewart, R. B., Treaty Bdations of the BrUi^ Commonwealth of Nations, 
New York, 1929 and Royal Institute of International Affairs, The British Emoire. 
New York, 1937. ^ 
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Arabia, the Lebanese Republic, Egypt and Yemen.^“ Membership is 
open to other independent Arab states. The Pact provides for or- 
ganized cooperation in a wide range of political, economic and 
cultural matters. 

Special relationships between the states of Western Europe and be- 
tween the states of Eastern Europe have largely developed since the 
San Francisco Conference and as a by-product of the tension between 
East and West. The basis of Western European cooperation is the 
Treaty between the United Kingdom, Belgium, France, Luxembourg 
and the Netherlands, signed at Brussels, March 17, 1948 for economic, 
social and cultural collaboration and collective self-defense,^^ taken 
together with agreements entered into for canying out the European 
Recovery Program initiated by the United States. The basis of Eastern 
European cooperation is the series of bilateral agreements, providing 
for mutual assistance in case of attack and defining economic relations, 
concluded by the Soviet Union and other Eastern European states,^®* 
strengthened and coordinated by the agreement of Communist parties, 
announced on October 5, 1947, to establish a Communist Information 
Bureau (Cominform). 


2. The Members of the United Nations entering into such arrange- 
ments or constituting such agencies shall make every effort to achieve 
pacific settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security 
Council. 

This paragraph was introduced at the United Nations Conference 
as a part of the compromise for fitting a system of regional agencies 
and arrangements into the general system. It is to be interpreted in 
relation to the provisions of Article 33. Under Article 33 the Members 
of the United Nations undertake in the first instance to seek a solution 
of any dispute whose continuance is likely to endanger the maintenance 
of international peace and security by peaceful means of their own 
choice. A number of such peaceful means are listed, including “resort 
to regional agencies or arrangements.” Under the provisions of Ar- 
ticle however, no particular order of preference is indicated. 

The provisions of the paragraph under consideration, however, 

^Department of State, BuUetin, XVI, p. 967—70. See also, Khadduri, M., “The 
Arab League as a Region^ Arrangement,” American Journal of International Law, 
XL, p. 756-77. 

^ Great Britain, Cmd. 7367, Miscellaneous No. 2 ( 1948). See also, Department 
of State, Bulletin, XVIIl, p. 600-2. 

^ See “The Soviet Alliance System, 1942-1948,'' Department of State, Docu- 
ments and State Papers, I, p. 219^9. 
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specify that Members of the United Nations, entering into such ar- 
rangements or constituting such agencies, "shall make every effort 
to achieve pacific settlement of local disputes through such regional 
arrangements or by such regional agencies before referring them to 
the Security Council.” It thus gives priority to "resort to regional 
agencies or arrangements” so far as "local disputes” are concerned. 
The term "local disputes” is apparently to be interpreted as referring 
to disputes which exclusively involve states which are parties to such 
regional arrangements. 

By Article 2 of the Inter-American Treaty of Mutual Assistance, 
signed at Rio de Janeiro, September 2, 1947, the parties undertook 
"to submit every controversy which may arise between them to methods 
of peaceful settlement and to endeavor to settle any such controversy 
among themselves by means of the procedures in force in the Inter- 
American System before referring it to the General Assembly or the 
Security Council of the United Nations.” Article 20 of the Charter 
of the Organization of American States repeats the substance of this 
pro\ision. Article 5 of the Pact of the League of Arab States provides 
for the arbitration of disputes which do not concern a state s “inde- 
pendence. sovereignty, or territorial integrity” by the Council of the 
League. The parties to the Brussels Five-Power Treaty agree to set- 
tle all disputes falling within the scope of Article 85(2) of the Statute 
of the International Court of Justice by reference to it. They under- 
take to submit other disputes to conciliation, but no special proce- 
dures are pro\ided.^* 


8. The Security Council shall encourage the development of pacific 
settlement of local disputes through sudh regional arrangements or by 
such regional agencies either on the initiative of the states concerned or 
by reference from the Security Council. 

This paragraph obligates the Security Council to encourage the 
pacific settlement of local disputes by such regional agencies as have 
been agreed to or set up by the parties. It specifies further that the 
Security Council is to do this either by encouraging the parties con- 
cerned to use such procedures or by direct reference of the disputes 
to regional agencies. This idea of reference of disputes by the Secur- 
ity Council to regional agencies seems to be a new one, not wholly in 
harmony with the procedures laid down in Chapter VI of the Char- 
ter. Under the Articles of Charter VI the Security Council has only 
the power to recommend directly to the parties procedures to be 
followed in the settlement of their disputes, or the actual terras of set- 
Article VIII 
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tlement. It is, therefore, difficult to see how the Security Council can 
actually refer a dispute to a regional agency except upon the agree- 
ment of the parties concerned. What is apparently meant is that when 
the Security Council has before it a local dispute, which has been 
called to its attention under the provisions of Article 35, it is to refer 
the matter to the appropriate regional agency, if such exists, on the 
basis of the undertaking into which the parties have entered imder 
paragraph 2, for such action as the agency in question is empowered 
to take under the agreement establishing it. See also the provisions 
of Article 36(2) and (3), and comment. 


4. This Article in no way impairs the application of Articles 34 
and 35. 

Under this Article the power of the Security Council to investigate 
a dispute either upon its own initiative or upon the initiative of a 
state, whether a Member of the United Nations or not, for the purpose 
of determining whether the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and secur- 
ity, is safeguarded. The absence of any reference to Articles 36 and 
37 raises the question whether the provisions of this Article are in- 
tended to exclude any intervention by the Security Council for the 
purpose of recommending a procedure for settlement or for the pur- 
pose of recommending terms of settlement. The over-all responsibility 
placed upon the Security Council under Article 24 for the mainte- 
nance of international peace and security, taken together with the 
specific provisions of Articles 36 and 37, would seem to warrant the 
conclusion that under Article 52 there is no intention to deny to the 
Security Council the power to exercise its normal functions, if it be- 
comes clear that the dispute is not being settled by regional arrange- 
ments or by regional agencies, and that there is a situation in which 
the maintenance of international peace and security is actually en- 
dangered. 


Article 53 

1. The Security Council shall, where appropriate, utilize such re- 
gional arrangements or agencies for enforcement action under its au- 
thority. But no enforcement action shall be taken under regional 
arrangements or by regional agencies without the authorization of the 
Security Council, with the exception of measures against any enemy 
state, as defined in paragraph 2 of this Article, provided for pursuant 
to Article 107 or in regional arrangmimts directed against renewal of 
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aggressive policy on the part of any such state, untfl such time as the 
Organization may, on request of the Governments concerned, be 
charged with the responsibility for preventing further aggression by 
such a state. 

The General Principle. The first sentence of this paragraph, taken 
together with the second sentence down to the excepting clause, lays 
down the general principle that the Security Council shall, where it 
considers such action appropriate, utilize regional arrangements and 
agencies for enforcement action under Chapter VII but no enforce- 
ment action shall be taken under such regional arrangements or by 
such regional agencies without the authorization of the Security Coun- 
cil. Such authorization, by virtue of the pro\asions of Article 27(3), 
can onl)^ be given by a vote of the Security Council concurred in by 
at least seven members, including all of the permanent members. As 
we have seen, this would enable a permanent member of the Secur- 
ity Council outside the area where the regional arrangement applies 
and not a part\^ to the regional arrangement, to prevent action from 
being taken under the arrangement even though all other members 
of the Security Council might be in favor. The provisions of Article 51 
provide one avenue of escape from this possible situation as well as 
from any delays that might occur in connection with normal Council 
action.^^ The pro\isions of this paragraph, beginning with the words 
‘‘with the exception of”, indicate one other condition under which the 
general principle is not to apply. 

Exception of Measures Taken Against Enemy State, Article 107 
is one of the Articles dealing with transitional security arrangements 
and, by its terms, action in relation to any state which during the 
Second World War has been an enemy of any signatory to the present 
Charter, taken or authorized as a result of the war by the governments 
having responsibility for such action under Article 106, is declared to 
be unaflEected by and permissible under the present Charter.^® 

The use of the term ‘regional arrangements” does not seem too ap- 
propriate here since the arrangements to which reference is clearly 
made may be regarded as regional only in tbe sense that they are 
limited as to parties and are directed against a particular state. The 
parties to the arrangement may be far removed in any geographical 
sense. The arrangements here referred to include the Treaty of Alli- 
ance between the Soviet Union and the United Kingdom, signed at 
London on May 26, 1942,^^ the Agreement of Friendship and Mutual 
Assistance between the Soviet Union and the Czechoslovak Repub- 

^ See supra, p. 297. 

^See infra, p. 538. 

Documents on American Foret^ Relations, IV, 1941-1942; p. 254. 
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lie, signed at Moscow on December 12, 1943,^® tbe Treaty of Alliance 
and Mutual Assistance between the Soviet Union and France, signed 
at Moscow, December 10, 1944,^^ the Treaty* of Friendship and Alli- 
ance between the Soviet Union and the Republic of China, signed at 
Moscow, August 14, 1945,“’^ the Treaty of Friendship and Alliance 
between France and the United Kingdom, signed at Dunkerque, 
March 4, 1947,“’- and the treaties of mutual defense concluded by the 
Soviet Union with the states of Eastern Europe, In each of these 
treaties the parties undertake to come to each other’s assistance in case 
of attack by the enemy state or states against which it is directed. The 
Treaty concluded between the Soviet Union and Bulgaria on March 18, 
1948, contains the following pro\ision: 

In the event of one of the High Contracting Parties being drawn into mili- 
tary action against a Germany trying to resume her aggressive policy, or 
with any other State which directly or in any other form would be united 
with Germany in a policy of aggression, the other High Contracting Party 
will at once give military and any other aid, in accordance with the means 
at her disposal, to the High Contracting Party involved in military action.^ 

Treaties of this general character concluded since the Charter of 
the United Nations entered into force contain provisions expressly 
describing them as regional applications of the purposes and principles 
of the United Nations, By the terms of Article 103 of the Charter, 
Members of the United Nations accept the superiority of obligations 
under the Charter to obligations under such agreements. 

This exception in favor of “regional arrangements directed against 
renewal of aggressive policy” is to operate only until such time as the 
Organization may “on the request of the Governments concerned” be 
charged with the responsibility for preventing further aggression. It 
is interesting to note that the amendment proposed by the Sponsoring 
Governments covering this point xised the words “by consent oP in 
place of die words “on the request of’.^ The significance of this 
change would appear to be that under the text as it stands the respon- 
sibility for initiative is placed upon the governments concerned and 
not upon the United Nations itself. This would seem to place upon 
Members the responsibility for deciding in the first instance whether 
these special arrangements, partaking very definitely of the character 

18 iZnd., VT, 194S--1944, p. 642. 

VII, 194^1945, p. 86^. 

^ The United Nations Revdew, V, No. 5, p. 229. 

^ New York Times, March 5, 1947, p. 1. 

^ Ibid,, March 19, 1948, p. 5, 

UNCIO, Terms of Reference of Committee III/4, Doc. 269, 111/4/5* p. 1 <i 
{Documents, XII, p. 765). 
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of treaties of alliance, should be allowed to operate without eflEective 
control by the Security Council. 

ft 

2. The term enemy state as used in paragraph 1 of this Article ap- 
plies to any state which during the Second World War has been an 
enemy of any signatory’ of the present Charter. 

This paragraph repeats and makes applicable to paragraph 1 the 
definition which is to be found in Article 107.“^ 


Article 54 

The Security Council shall at all times be kept fully informed of ac- 
tivities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 

This Article was taken over intact from the Dumbarton Oaks Pro- 
posals. It provides that the Security Council shall be kept informed 
with regard to the activities undertaken or in contemplation under 
the regional arrangements or by regional agencies referred to in Ar- 
ticle 52. It places a definite obligation upon Members and upon re- 
gional agencies. Such a provision would seem to be necessary to an 
effective control by the Security Council of the regional arrangements 
and agencies here referred to. 

Article 5 of the Inter-American Treaty of Reciprocal Assistance of 
September 2, 1947 and Article 5 of the Brussels Five-Power Treaty of 
March 18, 1948 provide for keeping the Security Council informed of 
measures taken under the regional agreement in question. 

See infra, p, 5S3. 
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INTERNATIONAL ECONOMIC AND SOCIAL COOPERATION 

Article 55 

With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of 
economic and social progress and development; 

b. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation; 
and 

c. universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, 
language, or religion. 

Relation of Economic and Social to Political Provisions of Charter, 
A question of basic importance is whether or not an organization es- 
tablished primarily for the maintenance of international peace and 
security should be limited to this function to the exclusion of other 
functions having to do with the promotion of economic and social 
well-being and respect for human rights. The decision embodied in 
the Dumbarton Oaks Proposals was to make the proposed interna- 
tional organization general, not only from the point of \iew of its 
membership but also from the point of view of its functions. It was 
agreed that any organization, established 'primarily for the purpose of 
maintaining international peace and security, must concern itself with 
the establishment of those conditions — economic, social and intel- 
lectual — which are necessary to the existence of a viable peace. In 
the absence of such conditions peace and security become precarious 
things, maintained only by the force which those possessing a selfish 
interest in the preservation of the status quo may be prepared to use. 

It is significant that in the setting up of the League ^stem at the 
conclusion of World War I a similar question arose and was answered 
in like manner. Part XIII of the Treaty of Versailles, the Constitu- 
tion of the International Labor Organization, expressly asserted the 

319 
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dependence of international peace on social justice and provided for 
organized international cooperation for the improvement of the con- 
ditions of labor. The Preamble and Article 23 of the Covenant rec- 
ognized the need of cooperative action along these lines as part of any 
effective program for maintaining peace, and provided the basis for 
the achievements of the League in the economic, social and humani- 
tarian fields which prov’ed in the long run to be the most valuable part 
of the League’s work.^ 

The Preamble, Articles 1 and 13, and Chapters IX and X of the 
Charter give detailed and explicit expression to this basic idea of the 
interdependence of international peace and security and the achieve- 
ment of conditions of economic and social well-being and human free- 
dom. In the Article now under consideration this interrelation among 
the objectives of the Organization is emphasized. 

Scope of Organizations Authority. The Article uses the word "pro- 
mote’’ whereas the Dumbarton Oaks Proposals" employed a some- 
what more cautious phraseology, using the word "promote” in connec- 
tion with "respect for fundamental rights and freedoms” but other- 
wise using the words "facilitate solutions of international • • . prob- 
lems.” The discussions at the United Nations Conference made it clear 
that there were two dominant interests which were sometimes in con- 
flict. On the one hand, there was a general desire to make the United 
Nations an effective agency for achieving international cooperative 
action in the attainment of declared purposes. On the other hand, 
there were some delegations which were obviously concerned lest the 
words used would provide the basis for intervention by the Organ- 
ization in affairs regarded by them as being essentially within the do- 
mestic jurisdiction of a state. 

The statement of purpose contained in Chapter IX, Section A, para- 
graph 1, of the Dumbarton Oaks Proposals was substantially revised 
at San Francisco with the result that some delegations feared that the 
basis was provided for a dangerous extension of the power of the 
United Nations. To remove any ground for believing that this revised 
statement would permit interference in the domestic affa irs of any 
Member, the "domestic jurisdiction” provision was transferred to its 
present place in the Charter where it becomes a limitation on all or- 

^ See League of Nations Secretariat, Ten Years of World Cooperation, Geneva, 
1930; My^, I^ys P., Handbook of the League of Nations, Boston, 1935, p.l35- 
200; Studies in the AdfrUntstration^ of International Law and Administration, 
pubii^ed by the Carnegie Endowment for International Peace, particularly, HiU, 
Martin, The JElconomic and Financial Organization of the League of Nations,'' 
Washington, 1946; and Renborg, B. A., International Drug Control, Washington, 
1947. 

® See Chapter IX, Section A, paragraph 1 , infra, p. 580. 
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gans of the United Nations. Furthermore, the technical committee 
dealing with economic and social cooperation (Committee II/S) 
agreed to include in its report the following statement: 

The members of Committee 3 of Commission II are in full agreement that 
nothing contained in Chapter IX (Chapters IX and X of the Charter) can be 
construed as gi^1ng authoring to the Organization to intervene in the domestic 
affairs of member states.^ 

However, the question was not finally and conclusively settled at 
San Francisco. During the discussion by the General Assembly of 
the question of the treatment of Indians in the territoiy^ of the Union 
of South Africa, for instance, the argument was advanced that the 
Union of South Africa had violated international obligations arising 
from the Preamble and Articles 1 (2) and (3), 55 (c) and 56 of the 
Charter. On the other hand, it was argued that the Charter only 
commits Members to international cooperation and that in the ab- 
sence of an international agreement defining ‘Tiuman rights and fun- 
damental freedoms”, no international obligation to respect specific 
rights and freedoms exists.^ The resolution adopted by the General 
Assembly on December 8, 1946 was inconclusive on this point, simply 
expressing the opinion that the treatment of Indians by the Union of 
South Africa should be in conformity with the relevant provisions of 
the Charter,^ 

Objectives, The objectives enumerated in Article 55 (a) are in 
general self-explanatory. There was considerable discussion of the 
term “full employment” at the Conference. The drafting subcommittee 
of Committee II/3 originally recommended the use of the words “high 
and stable levels of employment.” These words were defended as 
being more realistic and as establishing a goal capable of realization 
in fact. It was decided, however, by vote of the Committee that the 
words “full employment” should be used^ since they had come to be 
widely accepted as defining the desired goal and since they did not 
imply a willingness to accept in advance the idea that a substantial 
amount of unemployment is inevitable. The term was subsequently 
accepted and used in the Report of the Preparatory Commission, by 
the Economic and Social Council, in determining the terms of refer- 

® UNCIO, Report of the Rapporteur of Committee II/3, Doc. 861, n/3/55 (1), 
p. 3-4 (Documents^ Xy p. 271-2). 

^See, for example, UN, Doc. A/ai&6/l; Doc. A/ai&6/6; Doc. A/C.1&6A 
Doc. A/C.1&6/17; and Doc. A/C.1&6/23. 

® UN, General Assembly, Resoltstions Adopted . . . During the Second Fart of 
its First Session . . . , Doc. A/64/Add. 1, p. 69. 

® UNCIO, Summary Report of Seoenth Meeting of Committee 11/3, May 16, 
1945, Doc. 381, U/8/16, p. 1-2 {Documents, X, p. 39-40). 



322 Ca\KTER OF THE UNITED NATIONS 

ence of the Economic and Employment Commission set up under 
Article 68, and in the subsequent discussions and conclusions of these 
organs.* 

The objectives listed under b represent an elaboration of the pro\'i- 
sions of the Dumbarton Oaks Proposals. While it probably would be 
agreed that ‘"economic, social and other humanitarian’ problems in- 
cluded “cultural/’ “health/’ and “educational/’ it was thought better 
to ha\'e the more detailed enumeration. It was made clear in the 
course of Committee discussion that the word “economic” was to be 
interpreted to include, for instance, international trade, finance, com- 
munications and transport, and post-war economic reconstruction. It 
was also agreed that under the head of economic problems should be 
included the international problems of access to raw materials and 
capital goods. The Committee also made it clear that it interpreted 
the words under b to include international cooperation in the control 
of traffic in, and the suppression of the abuse of, opium and dangerous 
drugs.’* 

The objectives under c were taken over from the Dumbarton Oaks 
Proposals with two changes. One was the addition of the words “for 
all without distinction as to race, sex, language, or religion.” This was 
one of the proposals of the Sponsoring Governments, and its adoption 
had the effect of defining more explicitly the application of the prin- 
ciple. The other change consisted of the insertion of the words “and 
observance of”. This was thought by some to strengthen the state- 
ment by making it clear that something more than formal respect for 
the rights and freedoms in question is demanded.®* 


Article 56 

An Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes 
set forth in Article 55. 

Histofy of Article. The Dumbarton Oaks Proposals contained no 
such pl^ge. Apparently it was to be assumed that the commitment 
of the Organization contained in the statement of purposes was enough. 
Some of the govenoanents represented at San Francisco felt, however, 

^See Yearbook, 1946-47, p. 472-8. 

^UNCIO, Beport of Rapporteur of Committee II/S, Doc. 861, II/3/55 (1), 
p. 3 ( Documents, X, p. 271 ) and Revised Report of the Rapporteur of Commis- 
sion 11 to the Plenary Session, Doc. 1180, 11/18 (1), p. 4 (Documents, VIH, 

p. 268). 

^For further explanation of objective c, see comment on Article 1 (3), supra. 
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that a more specific commitment was necessar\’ to reenforce the state- 
ment of purposes and to make it clear that the Members obligated 
themselves to take individually the action necessary to make the co- 
operation effective. The original text proposed by the drafting sub- 
committee of Committee IL3 read as follows: 

All Xiembers pledge themselves to take separate and joint action and to 
cooperate with the Organization and with each other to achieve these pur- 
poses.*^ 

The United States Delegate reser\^ed her position on the question of 
phraseology and the matter was referred back to the subcommittee 
for reconsideration. The subcommittee then recommended the fol- 
lowing phraseology: 

All Members imdertake to cooperate jointly and severally with the Organi- 
zation for the achievement of these purposes.^*^ 

Several delegates objected to this phraseology on the ground that it 
did not contain the threefold pledge w^hich the Committee had in 
principle approved, i.e. the pledge to take separate action, to take 
joint action, and to cooperate widi the Organdzation.^^ It was voted 
to refer the matter back a second time to the drafting subcommittee. 
The phraseology which the subcommittee this time recommended 
was found acceptable.^ 

'Nature of Obligation, From this abbreviated account of the history 
of the Article, it is clear that two opposing points of view were pressed 
at San Francisco. One was that each Member should pledge itself to 
take independent, separate national action to achieve the purposes set 
forth in Article 55. This was the view of the Australian Delegation, 
for example, and found expression in a proposed amendment which 
was the original inspiration of the Article. On the other hand, there 
was the view that such a pledge of separate national action went be- 
yond the proper scope of the Charter, the encouragement of inter- 
national cooperation, and might infringe upon the domestic jurisdic- 
tion of Members. This apparendy was the \dew of the United States 
Delegation. 

The phraseology finally agreed to was a compromise and like most 

* UNCIO, Summary Report of Twelfth Meeting of Committee II /3, May 26, 
ms. Doc. 599, n/3/31, p, 1 {Documents, X, p. 99). 

UNCIO, Summary Report of the Fourteenth Meeting of Committee 11/3, May 
29, 1945, Doc. 684, II/S/38, p. 4 (Documents, X, p, 130). 

UNCIO, Summary Report of Fifteenth Meeting of Committee Il/B, May 30, 
1945, Doc. 699, n/3/40, p. 1-3 (Documents, X, p. 189-41). 

^ UNCIO, Summary Report of Seventeenth Meeting of Committee 11/3, June 
1, 1945, Doa 747, II/3/46, p. 1 (Documents, X, p. 161). 
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compromises is capable of more than one interpretation. The question 
arises with respect to the significance of the qualifying words. “In 
cooperation with the Organization” presumably refers to the Organiza- 
tion as a separate entity functioning through the appropriate organs, 
and not to its individual Members; otherwise “joint and separate action 
in cooperation with the Organization” becomes repetitious. If this is 
the proper interpretation, it would then appear that Members pledge 
themseh es not only to cooperate with each other, but also to cooperate 
with the appropriate organs of the United Nations with a view to 
achieving the piuposes in question. It does not mean that recom- 
mendations of these organs become binding but it does obligate 
Members to refrain from obstructionist acts and to cooperate in good 
faith in the achievement of the purposes of Article 55. Furthermore, 
if, as the result of the initiati\’e of the United Nations, multipartite 
agreements are drafted and opened to ratification. Members are 
pledged to take action in accordance with their constitutional pro- 
cedures, and, if ratification occurs, to enact legislation and take other 
measures necessary to give effect to the terms of the agreement. The 
International Labor Organization has experienced considerable diffi- 
culty in getting action with respect to conventions after they have been 
adopted by the Conference,^^ and this pledge is no doubt intended 
to stimulate action in a similar situation. 

On problem of harmonizing Articles 55 and 56 and Article 2 (7) 
(domestic jurisdiction), see comment on Article 2(7), supra, p. 118. 


Article 57 

1. The various specialized agencies, established by intergovern- 
mental agreement and having wade international responsibilities, as 
defined in their basic instruments, in economic, social, cultural, edu- 
cational, health, and related fields, shall be brought into relationship 
wdth the United Nations in accordance with the provisions of Article 63. 

Baste Principles. In this paragraph there is enunciated two basic 
principles governing the United Nations approach to economic and 
social cooperation. These are (1) the principle that international 
organization should develop in response to functional need; and 
(2) the principle that in the economic and social field the functions 
of the general international organization should in large part be per- 
formed through specialized agencies created by intergovernmental 

See Tayler, Williain L., Federal States and Labor Treaties, New York, 1935 
Report of the Committee of Experts on the Application of Conventions, 
Intemational Labor Conference, 27th Session, Paris, 1945, Report VI, Appendk, 
Montreal, 1945. ^ 
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agreement and brought into relationship with the United Nations by 
agreements freely entered into on both sides. This permits the 
specialized agencies a large measure of autonomy and results in a 
more decentralized system than was envisaged under the League 
Covenant.^^ 

Agencies with Wide International Responsibilities, \Miat are the 
“various specialized agencies, established by intergovernmental agree- 
ment and having wide international responsibilities” to which the pro- 
visions of this Article apply? This phrase did not appear in the 
Dumbarton Oaks Proposals, though the principle of bringing such 
organizations into relationship with the United Nations was aflBrmed- 
The text recommended by Committee II. 3 of the United Nations 
Conference at San Francisco provided that “the various specialized 
intergovernmental organizations and agencies having wide interna- 
tional responsibilities in economic, social and other related fields” 
should be brought into relationship with the United Nations.^^ In its 
report, it was stated that the phraseology used was not intended to 
preclude the Economic and Social Council from negotiating at its 
discretion agreements bringing “other types of intergovernmental 
agencies into relationship with the Organization ” 

The Preparatory Commission in its report distinguished between 
intergovernmental agencies, using the term in its widest sense to 
include all agencies established by intergovernmental agreement, and 
specialized agencies as defined in Article 57 (1). After quoting from 
the report of Committee II/3 (as above), the Co mm ission concluded 
that the Economic .and Social Council may negotiate agreements with 
the competent authorities ^hringing into relationship such other inter- 
governmental agencies, including those of a regional character, as are 
not considered as being within ihe definition of Article 57 but which 
it is considered desirable to bring into relationship.” It thus recog- 
nized by implication that a regional organization or agency is not to 
be regarded as a specialized agency having “wide international re- 
sponsibilities” within the meaning of this Article. 

The question whether the phrase has a functional connotation as 
well is more diflBcult. With regard to international bureaus and agen- 
cies with specialized functions such as the Universal Postal Union 
and the International Institute of Agriculture which were in operation 
before World War II and which were never brought within the League 

On advantages of such functiona} decentralization, see Mitrany, David, A 
Working Feace System, London, 1943. 

UNCIO, Report of the Rapporteur of Committee II/S, Doc. 861, II/S/55 ( 1 ), 
p. 13 (Documents, X, p. 281). 

p. 4r-5 (Documents, X, p. 272-3). 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 40. 



326 CHARTER OF THE UNITED NATIONS 

system, the Preparatory Commission suggested ‘"that more suitable 
organizational arrangements could be made for the exercise of the 
functions hitherto entrusted to many of them.'^ It suggested the reduc- 
tion of the number of agencies and bringing them into “a more 
rational and unified organizational structure.” It listed three possible 
alternatives: (1) liquidation and transfer of functions to a specialized 
agency'; ( 2 ) liquidation and assumption of functions by an appropri- 
ate United Nations commission or committee; and (3) merger with 
another intergo\'emmental agency.^^ The Commission thus clearly 
recognized that while the Economic and Social Council might, in its 
discretion, decide that one or more of these pre-w'ar agencies might 
be continued with advantage and brought into relationship with the 
United Nations, nevertheless these agencies because of their highly 
specialized technical character did not have any claim in principle 
to being treated as specialized agencies under the terms of this Article. 

In practice, two of these ‘‘bureaux and agencies functioning before 
the war” have been brought into relationship with the United Nations 
and recognized as specialized agencies, i.e., the Universal Postal 
Union and the International Telecommunications Union.^ Other 
agencies falling into this general class, such as the Office international 
d* Hygiine public and the International Institute of Agriculture, have 
been absorbed into newly created specialized agencies. None of the 
strictly regional organizations and agencies have been brought into 
relationship with the United Nations and recognized as specialized 
agencies. Thus the phrase ^wide international responsibilities” appears 
to have been given in practice both a geographical and a functional 
connotation.®®“ 

Specialized Agencies Established or in Process of Establishment, 
The specialized agencies, established by intergovernmental agreement 
and having wide international responsibilities as defined in their basic 
instruments which have already been or are in the process of being 
established include the following: 

(1) The International Labor Organization (ILO).^^ It was estab- 

^Ibid, 

^®UN, Doc. A/347. 

^ UN, Doc. A/370 and Doc. A/370/ Add. 1. See also. Report of the Temporary 
Transport and Communications Commission, submitted May 25, 1946, UN, Eco- 
nomic and Social Council, Official Becords, First Year: Second Session, p. 164r-89. 

^ For li^ of intergovernmental organizations in the economic, social, cultural, 
educational, healdi and related fields, having responsibilities similar to those of the 
United Nations and the roedalized agoicies, but presumably not wide enough to 
justify their being brought into relationship with the United Nations, see UN, 
Doc. E/818 and Doc. E/818/Add. 1. 

® See Yeofhodk, 47 , p. 661—83; Wilson, Francis G., Labor in the Ijeague 

Systm, Stanford Univ., 1934; Hediger, Ernest S., *The International Labor Or- 
ganization and the United Nations,’^ Fore^n Policy Reports, Jime 1, 1946; and 
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lished at the end of World War I under the terms of the treaties of 
peace as a part of the League system of international cooperation. 
The original Constitution “ provided for the establishment of a perma- 
nent organization for the improvement of labor conditions throughout 
the world, consisting of a General Conference, a Governing Body, and 
an International Labor OflBce. In the Governing Body and the General 
Conference, employers and employees are represented along with 
governments. In many respects the International Labor Organization 
was tied into the League of Nations, notably by the provision that its 
expenses should be paid out of the general funds of tibe League. 

The United States, although never joining the League of Nations, 
became a member of the International Labor Organization in 1934 
by executive agreement. The Organization continued to function on 
a limited basis during the war. At the 26th meeting of the General 
Conference held at Philadelphia in 1944, a Declaration of Aims and 
Purposes, known as the ^Philadelphia Charter”,^ was adopted which 
set forth the broad purposes of the Organization for the future. This 
Declaration is attached to the revised Constitution as an Annex. 

At the United Nations Conference it was proposed that specific 
reference should be made in the Charter to the International Labor 
Organization as the agency which would be primarily concerned with 
promoting "‘improved labor standards, economic advancement and 
social security.^* Though Committee II/3 voted not to include any 
such statement in its report, it was apparent that, for the most part, 
the delegations at San Francisco were prepared to recognize the Inter- 
national Labor Organization as the agency primarily responsible for 
promoting improv^ labor standards. While the representative of the 
ILO at the United Nations Conference expressed the desire of the 
Organization for association with the United Nations, he insisted that 
the ILO needed enough freedom of action within the new framework 
to discharge its responsibilities and particularly to assure that the 
voice which the workers and employers exercised in world affairs 
through the Organization remained a real one.^® 

The new situation created by the termination of the League of Na- 
tions and the establishment of a new general international organization, 
the United Nations, with a constitution incorporating new provisions 


Fried, John H. E., ‘delations between the United Nations and the International 
Labor Organization,'' American PolUical Science Becieto, XLI, p. 963-77. 

^ Part Xin of the Treaty of Versailles. 

^ Department of State, Bulletin^ X, p. 482 and Yearbook^ 194B--47, p. 678-9. 

UNCIO, Doc. 157, n/S/5, p. 10, 14 (Documents, X, p. 308, 312). 

25 UNCIO, Summary Report of Sixth Meeting of Committee II/S, Doc, 346, 
II/Syi3 (Documents, ^ p. 83) and Addendum, Doc. 804, II/3/13 (a) (Docu-^ 
meets, X, pw 86). 
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as far as its relations with the ILO were concerned, made necessary a 
revision of the Constitution of the ILO. This work of re\ ision was 
completed at the 2Tth and 29th sessions of the International Labor 
Conference, meeting at Paris, October 5-November 5, 1945 and at 
Montreal, September 19-October 10, 1946. The revised Constitution 
differs in important respects from the original. In particular, the 
Organization is required (Article 12) to “cooperate within the terms 
of this Constitution with any general international organization en- 
trusted with the co-ordination of the activities of public international 
organizations having specialized responsibilities and with public inter- 
national organizations having specialized responsibilities in related 
fields.” -Article 13 empow’ers the Organization to “make such financial 
and budgetary arrangements with the United Nations as may appear 
appropriate.” The ILO was brought into relationship with the United 
Nations by agreement approved by the International Labor Confer- 
ence on October 2, 1946 and by the General Assembly on December 
14, 1946.-^ 

As of June 30, 1948, the Organization had 59 members, of which 
10 were not Members of the United Nations. The headquarters of the 
Organization is in Montreal. 

(2) The Food and Agriculture Organization of the United Nations 
(FAO).“^ The Food and Agriculture Organization of the United Na- 
tions was the first of the specialized organizations of a permanent 
character to be established during and after World War IL The first 
step w-as the United Nations Conference on Food and Agriculture 
which convened at Hot Springs, Virginia, May 18-June 3, 1943.-® 
Agreement was reached to establish an Interim Commission to draft 
the constitution of the proposed organization. The Constitution as 
drafted "' entered into force on October 16, 1945. At a conference 
held at Quebec, October 16-November 1, 1945, the work of organiza- 
tion was completed.^ As of June 30, 1948, the Organization had 57 

^ Sec Yearbook, 1946-47, p. 670-9. 

“* UN, Doc. A; 72 and Yearbook, 1946-47, p. 679—83. For comment, see infra, 
p. 345. 

^ Sec Yearbook, 1946-47, p. 685-702; Belshaw, Horace, ^The Food and Agricul- 
ture Organization of the United Nations,” International Organization, I (1947), 
p. 291-306; Hambidge, Go\'e, ‘The Food and Agriculture Organization at Work,” 
International Conciliation, No. 432; and Orr, Sir John Boyd, "FAO: Tie Year 
Past, The Year Ahead,” UN, Bulletin, IV, p. 17-9. 

^ United Nations Conference on Food and Agriculture, Hot Springs, Virginia, 
May 18— June 8, 1943. Fined Act and Section Reports, Department of State, Pub. 
1948, Conference Series 52. 

United Nations, Interim Commission on Food and Agriculture, First Report 
to the Gocemments of the United Nations . . . , August 1, 1944, p. 41. 

^ Food and A^culture Oxgani^tion of the United Nations, Proceedings of the 
Ftrst Session of the Conference Held at the City of Quebec, Canada, October 46 
to November 1, 1945 and Report of the First Session of the Conference, 
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members of which 8 were not Members of the United Nations. The 
headquarters of the Organization is in Washington, 

The purposes of the Organization include the raising of le^■els of 
nutrition and standards of living, the securing of improvements “in 
the efficiency of the production and distribution of all food and agri- 
cultural products,” and the bettering of the conditions of rural popu- 
lations, “thus contributing tovv’ard an expanding vv^orld economy.” 
The functions of the Organization are to “collect, analyse, interpret, 
and disseminate information relating to nutrition, food and agricul- 
ture”; to promote and, where appropriate, recommend nation^ and 
international action with respect to research, the improvement of 
education and administration, the conserv’ation of natural resources, 
the improvement of methods of processing, marketing and distribution, 
the provision of adequate agricultural credit, and the adoption of 
international policies with respect to agricultural commodity arrange- 
ments; and to furnish such technical assistance as governments may 
request. The Organization performs these functions through a Con- 
ference in which each member has one representative; a Council 
consisting of representatives of 18 members of the Organization chosen 
by the Conference (established by the third session of the Conference 
to replace the Executive Committee for which the original Constitu- 
tion provided and a Director-General and staff. 

Article XII of the Constitution provides that the Conference may 
enter into agreements with the competent authorities of “other public 
international organizations with related responsibilities” defining “the 
distribution of responsibilities and the methods of cooperation.” More 
particularly, the Director-General may, subject to a decision of the 
Conference, “enter into agreements with other public organizations for 
the maintenance of common services, for common arrangements in 
regard to recruitment, training, conditions of service, and other related 
matters, and for interchanges of staff ” Article XIII provides that the 
Organization shall “in accordance with the procedure provided for in 
the following paragraph, constitute a part of any general international 
organization to which may be entrusted the coordination of the activi- 
ties of international organizations with specialized responsibilities.” 
The procedure prescribed is as follows: 

Arrangements for defining the relations between the Organization and any 
such general organization shall be subject to the approval of the Conference. 
Notwithstanding the provisions of Article XX, such arrangements may, if 
approved by the Conference by a two-thirds majority of the votes cast, in- 
volve modification of the provisions of this Constitution: Provided that no 

^ See Orr, Sir John Boyd, "The New Council of FAO,’' UN, WeeTdt^ Bulletin^ 
HU p. 382-4. 
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such arrangements shall modify the purposes and limitations of the Organiza- 
tion as set forth in this Constitution. 

The Organization was brought into relationship with the United Na- 
tions bv an agreement approved by the second session of the Confer- 
ence in September 1946, and by the General Assembly during the 
second part of its first session on December 14, 1946.*^ 

(3) The International Monetary Fund (Fund)."^ Provision is made 
for this organization by the Articles of Agreement of the International 
Monetary' Fund, w^hich is Annex A of the Final Act of the United 
Nations Monetary and Financial Conference, held at Bretton Woods, 
July 1-22, 1944."^ 44 states were signatories of the Final Act. In 
accordance with the terms of Article XX, the Agreement entered 
into force on December 27, 1945, following the signature of the Agree- 
ment and the deposit of instruments of acceptance by 29 governments, 
signatories of the Bretton Woods Final Act, whose subscriptions to the 
Fund amounted to 65 percent of the total. The Soviet Union has not as 
yet signed the Agreement and deposited its instrument of acceptance. 
As of June 30, 1948, 46 states had accepted the Articles of Agree- 
ment, including 2 states which were not Members of the United Na- 
tions. The headquarters of the Fund is in Washington. 

The principal purposes of the International Monetary Fund are: 
(1) “to promote international monetary cooperation through a perma- 
nent institution which provides the machinery for consultation and 
collaboration on international monetary problems’'; (2) “to facilitate 
the expansion and balanced growth of international trade’^; (3) “to 
promote exchange stability, to maintain orderly exchange arrange- 
ments among members, and to avoid competitive exchange deprecia- 
tion’*; and (4) “to assist in the establishment of a multilateral system 
of payments in respect of current transactions between members and 
in the elimination of foreign exchange restrictions which hamper the 
growth of world trade.** 

Except where otherwise provided, operations on accoimt of the 
Fund are limited to transactions for the purpose of supplying a member 
with currency of another member in ex^nge for gold or for the 
currency of the member desiring to make the purchase. The powers 

® UN, Doc. A/78. For text of agreement, see also, infra, p. 626 and Yearbook, 
194B-47, p. 698-702. For comment, see mfm, p. 345. 

^See Yeathook, 1946^7, p. 768-88; Halm, George N., International Monetary 
Cooperation, Chapel Hill, 1945; Hadsel, Fred L., ^Tedhnical Specialized Agencies 
o£ the U.N. ” Foreign Policy Reports, Novsnber 15, 1947, p. 216-8; and Knoir, 
Klaus, 'TFhe Bretton Woods Institutions in Transition,'' Interruaiond Organization 
II (1948), jp. 19-38. ® 

^ Un^ Nations Monetary and Ftnancial Conference, Bretton Woods, New 
Hampshire, July 1 to July 22, 1944, Fined Act and Related Documents, Depart- 
ment of State, Pub. 2187, Conference Seri^ 55, p. 28. 



INTERNATIONAL ECONOMIC AND SOCLAL COOPERATION 331 

vested in the Fund are exercised by a Board of Governors, upon which 
members are equally represented; by the Executive Directors ( not less 
than 12), to be appointed in such a way as to give the 5 members 
with the largest quotas permanent representation; and by a Managing 
Director and sta£F. Voting power is related to the size of the national 
quota. 

It is expressly provided (Article X) that the Fund shall cooperate 
'within the terms of this Agreement with any general international 
organization and with public international organizations having spe- 
cialized responsibilities in related fields.” Any arrangement for co- 
operation involving a modification of the Agreement can be effected 
only after amendment of the Agreement according to the terms of 
Article XVII. The Fund was brought into relationship with the United 
Nations by an agreement approved by the Board of Governors in 
September 1947, and by the General Assembly of the United Nations 
in its second session on November 15, 1947.®® 

(4) The International Bank for Reconstruction and Development 
(Bank).®^ The Bank functions under the terms of the Articles of Agree- 
ment constituting Annex B of the Bretton Woods Final Act, referred 
to above.®® 44 states were signatories of the Final Act. In accordance 
with the terms of Article XI, the Agreement entered into force on 
December 27, 1945, following the signature of the Agreement and the 
deposit of instruments of acceptance by 29 governments, signatories 
of the Bretton Woods Final Act, whose subscriptions to the Fund 
amoxmted to 65 percent of the total. The Soviet Union has not signed 
the Agreement and deposited its instrument of acceptance. As of 
June 30, 1948, the Bank had 46 members, of which 2 were not Mem- 
bers of the United Nations. The headquarters of the Bank is in 
Washington. 

The Bank has the following primary purposes: (1) “to assist in the 
reconstruction and development of territories of members by facili- 
tating the investment of capital for productive purposes”; (2) to pro- 
mote private foreign investment, and, when private capital is not 
available for productive purposes on reasonable terms, to supplement 
private investments; and (3) “to promote the long-range balanced 
growth of international trade and the maintenance of equilibrium in 
balances of payments by encouraging international investment for the 
development of the productive resources of members.” The operations 
of the Bank consist of making or facilitating loans for the specified 
purposes under conditions set fordi in the Articles of Agreement. The 

UN, Doc. A/349. For cosnment, see mfm, p. 345. 

^ See Yearbook 1946-47, p. 747-66; Halm, op. cit.; Hadsel, op. dt., p. 214-6; 
and Knorr, op. cit. 

Nations Monetary and Financial Conference ...» Final Act and 
Belated Documents, op. cit., p. 68. 



S32 Ca\RTER OF THE UNITED NATIONS 

Bank performs its functions through a Board of Governors, on which 
each member is represented, with voting power largely determined 
by the number of shares of stock held; the Executive Directors, 12 in 
number, of whom 5 are appointed by the members having the largest 
number of shares and the remaining 7 are elected by the Board of 
Governors in the manner prescribed; and a President, selected by the 
Executive Directors. Provision is made for an Advisory Council of 
not less than 7 members, including representati\'es of industrial, com- 
mercial, agricultural and banking interests with as wide national rep- 
resentation as possible. 

The relationship of the Bank to other international organizations is 
governed by provisions identical with those already described in the 
case of the Fund,^® In addition, however, it is provided that “in making 
decisions on applications for loans or guarantees relating to matters 
directly within the competence of any international organization of 
the tj’pes specified in the preceding paragraph and participated in 
primarfiy by members of the Bank, the Bank shall give consideration 
to the \1ews and recommendations of such organization.^ ^ The Bank 
was brought into relationship with the United Nations by an agree- 
ment appro\’ed by the Board of Governors in September 1947, and 
by the General Assembly in its second session on November 15, 1947.^^ 

(5) Intermtional Civil Aviation Organization (ICAO).^ This 
Organization was established by and operates under the terms of 
the Convention on International Civil Aviation, signed at Chicago, 
December 7, 1944." At the same time an Interim Agreement was 
signed providing for a Provisional International Civil Aviation Organ- 
ization (PIC AO) to perform certain of the functions of the permanent 
organization pending the entrance into force of the Convention."’ In 
accordance with the terms of the Convention, the International Civil 
Action Organization came into being on April 4, 1947, 80 days after 
the Com’^ention had been ratified or adhered to by 26 states. As of 
June 30, 1948, the Organization had 48 members, of which 6 were 
not Members of the United Nations." The headquarters of the Organ- 
ization is in Montreal. 

^ Ibid., Article V, Section 8, paragraph (a), p. 82, 

*^Ibid,y paragraph (b). 

UN, Doc. A/849. For comment, see infra, p. 345. 

^=See Yearbook, 1940-47, p. 723-45; Van Zandt, J. P., “The Chicago Civil 
Aviation Conference ” Foreign Policy Reports, February 15, 1945; and Hadsel 
op. cii., p. 218-9. 

^International Civil Aviation Conference, Chicago, Illinois, November 1 to 
December 7, 1944. Final Act and Related Documents, Department of State, Pub. 
2282, Conference Series 64, p. 59, 

*^Ibid., p. 44. 

‘*®This number, however, included Spain which, by resolution adopted by 
the first session of the Assembly of the (Organization in May 1947, had been de- 
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The objectives of this Organization are set forth in some detail in the 
Convention and include, among others, the following: (1) to ensure 
the “safe and orderly growth of international civil aviation throughout 
the world”; ( 2 ) to “encourage the development of airways, airports, and 
air navigation facilities for intemation^ tivil aviation”; (3) to meet 
world needs for “safe, regular, efficient, and economical air transport”; 
(4) to “prevent economic waste caused by unreasonable competition” 
and to ensure to contracting states “a fair opportunity to operate 
international airlines”; (5) to avoid discrimination between contract- 
ing states; (6) to “promote safety of flight in international air naviga- 
tion”; and (7) to “promote generally die development of all aspects 
of international air aeronautics.” The functions vested in the Organ- 
ization with a view to the furtherance of these purposes include 
investigation and research, the collection and publication of informa- 
tion, reporting on infractions of the Convention, adoption of interna- 
tional standards and recommended practices, and the making of 
recommendations to members. Provision is made for an Assembly 
with equal representation and equal voting power for all members; 
a Coxmcil composed of 21 members elected by the Assembly, with 
adequate representation of states important for purposes of air trans- 
port and of the different geographic areas; an Air Navigation Com- 
mission; and a Secretariat. The functions of these organs are defined 
in some detail. The Assembly votes the budget and decides the 
apportionment of expenses. 

The Convention provides (Article 64) that the Organization may, 
“with respect to air matters within its competence directly affecting 
world security, by vote of the Assembly enter into appropriate 
arrangements with any general organization set up by the nations 
of the world to preserve peace ” The Council, under the terms of 
Article 6S, “may enter into agreements with other international bodies 
for the maintenance of common services and for common arrangements 
concerning persoimel and, with the approval of the Assembly, may 
enter into such other arrangements as may facilitate the work of the 
Organization.” The Organization was brought into relationship with 
the United Nations by an agreement approved by the General Assem- 
bly of the United Nations on December 14, 1946 and subsequently 
by the first session of the ICAO Assembly.^ 


barred from membership, in pursuance of the recommendation contained in the 
United Nations General Assembly resolution of December 12, 1946. The resolu- 
tion of the ICAO Assembly had not by June 30 obtained the necessary ratifica- 
tions to become effective. 

^UN, Doc. A/106; Doa A/106/Corr-l; and Yearbook^ 1946--iT, p. 741--5. 
For comment, see mfra^ p. 345. 
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(6) United Nations Educational, Scientific arid Cultural Organiza^ 
tion (UNESCO)/* This Organization was established by and operated 
under the terms of the Constitution signed at London on November 16, 
1945, This Constitution was drafted at a conference held in London, 
November 1-16, which had before it and adopted as the basis of dis- 
cussion a draft constitution prepared by the Conference of Allied 
Ministers of Education.*' The Constitution entered into force on 
November 4, 1946, when, pursuant to its terms, instruments of accept- 
ance by 20 of its signatories had been deposited with the United 
Kingdom. As of June 30, 1948, the Organization had 42 members, 
of which 4 were not Members of the United Nations. The headquar- 
ters of the Organization is in Paris. 

In the Preamble the Member Governments "on behalf of their 
peoples” declare ‘'that since wars begin in the minds of men it is in 
the minds of men that the defenses of peace must be constructed”, 
and '‘that a peace based exclusively upon the political and economic 
arrangements of governments would not be a peace which could 
secure the unanimous, lasting and sincere support of the peoples of 
the world, and that the peace must therefore be founded, if it is not 
to fail, upon the intellectual and moral solidarity of mankind.” For 
these reasons, the members, Tbeheving in full and equal opportunities 
for education for all, in the unrestricted pursuit of objective truth 
and in the free exchange of ideas and knowledge,” declare themselves 
"agreed and determined to develop and to increase the means of 
communication between their peoples and to employ these means for 
the purposes of mutual understanding and a truer and more perfect 
knowledge of each other’s lives.” 

In Article I of the Constitution the purpose of the Organization is 
stated to be "to contribute to peace and security by promoting col- 
laboration among the nations through education, science and culture 
in order to further universal respect for justice, for the rule of law 
and for the human rights and fundamental freedoms which are 
afiBrmed for the peoples of the world, without distinction of race, 
sex, language or rehgion, by the Charter of the United Nations ” 

To realize this purpose, the Organization is given the following 
functions to perform: 

(1) To “collaborate in the work of advancing the mutual knowl- 
edge and understanding of peoples, through all means of mass com- 

Yearbook, 1946-^7, p. 703-21; Thompson, C. Mildred, ‘The Educa- 
tional, Scientific and Cultural Organization erf the United Nations,"^ Foreign Policy 
Reports, Februaiy 15, 1946; Intematkmd ConcUkOion, Nos. 415, 431 and 438; and 
Hadsd, Fred L., "Human Welfare Specialized Agencies of Foreign Folicu 

Reports, February 1, 1948, p. 277-9. 

See Iniermaiond Conciliation, No. 415, p. 734-5. 
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munication and to that end recommend such international agreements 
as may be necessary to promote the free flow of ideas by word and 
image”; 

(2) To encourage popular education and the spread of culture by 
collaborating with members “at their request” in the development of 
educational activities, by collaboration to advance the ideal of equality 
of educational opportunity, and by suggesting educational methods 
best suited to prepare children for the responsibilities of freedom; 

(3) To “maintain, increase and diffuse knowledge” by assuring the 
conservation and protection of the world’s cultural inheritance; by 
“encouraging cooperation among the nations in aU branches of in- 
tellectual activity,” including the international exchange of persons 
active in the fields of education, science and culture and the exchange 
of publications, objects of artistic and scientific interest and other 
materials of information; and “by initiating methods of international 
cooperation calculated to give the people of all countries access to 
the printed and published materials produced by any of them.” 

Membership in the United Nations carries with it the right to 
membership in UNESCO. States which are not Members of the 
United Nations may be admitted, upon the recommendation of the 
Executive Board, by a two-thirds vote of the General Conference. 
If, however, by the terms of the agreement with the United Nations, 
the Economic and Social Council, to which aU such applications for 
admission must be referred, recommends rejection, this recommenda- 
tion must be accepted. The functions of the Organization are per- 
formed by the General Conference, in which each member is equally 
represented, the Executive Board, consisting of 18 members elected 
by the General Conference, and the Director-General and his staff. 

Article X of the Constitution provides that the Organization shall 
be brought into relationship wdth the United Nations by an agreement 
made in accordance with 4e terms of Article 63 of the Charter, This 
agreement is subject to the approval of the General Conference of 
UNESCO. It is stated that the agreement shall provide for effective 
cooperation between the two Organizations in the pursuit of common 
purposes and “at the same time shall recognize the autonomy of this 
Organization, wdthin the fields of its competence as defined in this 
Constitution.” It is specifically stated that the agreement may provide, 
among other things, for the approval of the budget of the Organization 
by the General Assembly of the United Nations. 

Article XI of the Constitution authorizes the Organization to co- 
operate with other specialized intergovernmental organizations and 
agencies whose intoests and activities are related to its purposes. To 
this end, the Director-General, acting under the general authority of 
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the Executive Board, may establish effective working relationships 
with such organizations and agencies. Any formal arrangements are 
subject to the approval of the Executive Board. The Organization 
was brought into relationship with the United Nations by an agree- 
ment approved by the first session of the General Conference in 1946 
and by the General Assembly of the United Nations on December 14, 
1946 ."*^ 

(7) The World Health Organization (WHO).^ The initiative in 
the establishment of the World Health Organization was taken by 
the Economic and Social Council under Articles 59 and 62. On Febru- 
ary 15, 1946. the Council adopted a resolution setting up a Technical 
Preparaton" Committee to prepare the documentation for an Inter- 
national Health Conference.’^ The Committee met in Paris from 
March 8 to April 5 and agreed on a draft constitution for a World 
Health Organization.’’" By resolution of June 11, the Economic and 
Social Council decided to call a World Health Conference to draft 
the Constitution of the Organization, and submitted the draft constitu- 
tion recommended by the Technical Preparatory Committee, along 
with recommendations, suggestions and observ^ations of Council mem- 
bers, as a basis for Conference action.®® The Conference met in 
New York, June 19-July 22, 1946. It adopted the Constitution of the 
World Health Organization and an agreement providing for the estab- 
lishment of an Interim Commission to act on behalf of the signatories 
in the performance of certain specified functions pending the coming 
into force of the Constitution.®^ On April 7, 1948, the Constitution 
entered into force as the result of ratification by the requisite number 
of Members.®® On June 30, 1948, 54 states were members of the Or- 
ganization of which 41 were Members of the United Nations and 13 
were not Members. The headquarters of the Organization is in 
Geneva. 

*®UN, Doc, A/77; Doc. A/77/Corr.l; Doc. A/77/Corr.2; and Yearbook,1946-~ 
47, p, 717-21. For comment, see infra, p. 345. 

■»^See Yearbook, 1946-47, p. 789-804; Sharp, Walter R., ‘The New World 
Health Organization,” American Journal of International Law, XLI, p. 509-30; 
Commission to Study the Organization of Peace, Uniting the Nations for Health, 
New York, 1948; "World Health Organization,” International Conciliation, No. 
439; and Chisholm, BnK‘k, "Achiev ements of First World Health Assembly,” UN, 
Bulletin, V, p. 636-7. 

UN, Economic and Social Council, Official Records, First Year: First Session, 
p. 159-60. 

Ibid,, Official Records, First Year: Second Session, p. 143—61. 

^Ibid„ p. 341-6. 

UN, Economic and Social Council, Final Acts of the International Health 
Conference Held in New York from 19 June to 22 July 1946, Doc- E/155. For 
text of Constitution, see Yearbook, 1946-47, p. 793-804. 

^See UN, Economic and Social Council, Report of the Interim Commission 
of the Wodd Health Organization, Doc. fi/786. 
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In the Preamble to the Constitution, the parties recognize certain 
principles as being basic to "the happiness, harmonious relations and 
security of all peoples/’ These include, among others, the following: 
“Health is a state of complete physical, mental and social well-being 
and not merely the absence of disease or infirmitj^”; “the enjoyment 
of the highest attainable standard of health is one of the fundamental 
rights of every human being without distinction of race, religion, 
political belief, economic or social condition”; and “the health of all 
peoples is fundamental to the attainment of peace and security and 
is dependent upon the fullest co-operation of individuals and States.” 
The objective of the Organization is declared (Article 1) to be “the 
attainment by all peoples of the highest possible le\Tl of health.” The 
functions of the Organization are enumerated in great detail in. Arti- 
cle 2 and include, among others, the promotion of cooperation among 
intergovernmental agencies, governments, and private groups; the 
rendering of technical assistance to governments and special groups; 
the drafting and submission of conventions and other forms of inter- 
national agreements; the promotion and conduct of research; the 
publication of information; the promotion of improved standards of 
teaching and training in the health field; the standardization of nomen- 
clatures and diagnostic procedures; and the development of interna- 
tional standards with respect to food, biological, phaimaceutical and 
* similar products. 

Membership is open to all states. In addition, territories or groups 
of territories which are not responsible for the conduct of their inter- 
national affairs may be admitted as associate members, with such rights 
and obligations as may be determined by the Health Assembly. The 
work of die Organization is performed by the World Health Assembly, 
composed of delegates representing aU. members; the Executive Board, 
consisting of 18 persons designated by 18 members chosen by the 
Assembly; and the Secretariat. The Constitution provides for regional 
organizations (Chapter XI) incorporated into the Organization as 
integral parts. Under the terms of the Arrangement establishing the 
Interim Commission, that body was authorized to take necessary steps 
for the assumption by the Organization of the functions in the health 
field of the League Health Organization, the Office international 
^Hygidne public at Paris, the United Nations Relief and Rehabilita- 
tion Administration, and the Pan American sanitary organization and 
other intergovernmental regional health organizations. 

Article 69 provides that the Organization “shall be brought into 
relation with the United Nations as one of the specialized agencies 
referred to in Article 57 of Charter of tiBte/United Nations” and 
that the agreement to this effect.*“shall be subject to approval by a 
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two-thirds vote of the Health Assembly.” Article 70 provides for 
"effective relations” and close cooperation with other specialized agen- 
cies. An agreement defining the relationship of the Organization to 
the^ United Nations was approved by the General Assembly on No- 
vember 15, 1947,^ and by the World Health Assembly on July 10, 
1948, 

(8) The International Refugee Organization (IRO)/^ By its resolu- 
tion of February 12, 1946,"' the General Assembly, recognizing the 
immediate urgency of the international problem of refugees and dis- 
placed persons, recommended that the Economic and Social Council 
establish a special committee for examining the problem. A committee 
so established, the Special Committee on Refugees and Displaced 
Persons, met in London, April 8-June 1, 1946, and recommended the 
establishment of a specialized agency of non-permanent character to 
deal with the problem. After careful study of aR aspects of the matter 
by the Council and by the Governments of Members of the United 
Nations, the Council by resolution of October 3, 1946 submitted to 
the General Assembly a Draft Constitution for the International Refu- 
gee Organization and proposed Interim Arrangements.^^ On December 
15, 1946, the General Assembly approved the Draft Constitution, with 
some modifications, and the Interim Arrangements, and urged Mem- 
bers to sign both Instruments.®^ 

According to Article 18, the Constitution enters into force when 15 ^ 
Members of the United Nations, whose contributions to the opera- 
tional budget amount to not less than 75 percent of the total, become 
parties to it As of June 30, 1948, 14 Members had ratified the Con- 
stitutioxL The work of the Organization was being carried on by the 
Interim Commission, The Constitution provides that the headquarters 
of the Organization shall be in Paris or Geneva, as the General Coun- 
cil may decide. 

The Preamble of the Constitution declares the purpose of the Organ- 
ization to be to assist by international action "genuine refugees and 
displaced persons” "either to return to their coimtries of nationality 
or former habitual residence, or to find new homes elsewhere.” The 

®®UN, Doc. A/348; Doc. A/348/ Add.1; and Doc. A/348/Add.2, For comment, 
see infra, p. 345. 

See Yearbook, 1946-47, p. 805-20; Malin, P. A., "The Refugee: A Problem 
for International Organization,” International Organization I (1947), p. 443-59; 
and Hadsel, Fred L., "Human Welfare Specialized Agencies of U.N.,” on. 

p. 281-3. re , 

UN, General Assembfy, Resolutions Adopted . . . During the First Fart of 
its Fust Session . . . , Doc. A/64, p. 12. 

®®UN, Economic and Social Coundl, Resolutions Adopted . . . during its 
Thkd Session . . . , Doc. E/245/Rev. 1, p. 29-47. 

^ UN, General Assembly, ResduHons Adopted . . . During the Second Part of 
Us First Session . . . , Doc. A/64/Add.l, p. 97-121. 
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functions of the Organization, "to be carried out in accordance with 
the purposes and the principles of the Charter of the United Nations’', 
are declared to be: "The repatriation; the identification, registration 
and classification; the care and assistance; the legal and political pro- 
tection; the transport; and the re-settlement and re-establishment, in 
countries able and willing to receive them, of persons who are the 
concern of the Organization”^ 

Membership in the Organization is open to all Members of the 
United Nations, and to any other "peace-loving” state, “upon recom- 
mendation of the Executive Committee, by a two-thirds majority vote 
of members of the General Council present and voting”. The principal 
organs of the Organization are the General Council, in which each 
member has one representative, the Executive Committee consisting 
of 9 members of the Organization elected by the General Coimcil, and 
the Director-General. Articles S and 14 provide for bringing the 
Organization into relationship with the United Nations as a “special- 
ized agency” By resolution of March 10, 1948, the Economic and 
Social Council authorized negotiation of an agreement. An agreement 
was signed on July 26, 1948, for submission to the third session of the 
General Assembly.®^ 

(9) The International Trade OrgantTxaion (YTO).^ One of the 
objectives of the United Nations in the field of economic and social 
cooperation, and the one listed first in Article 55 is the promotion of 
"higher standards of living, fuU emplo)maent, and conditions of eco- 
nomic . . . progress and development.” The International Labor Or- 
ganization, the Food and Agriciilture Organization, the Fund and the 
Bank represent partial approaches to the attainment of these ends. 
From the time of the United Nations Conference at San Francisco 
there was recognition of the need of a specialized agency concerned 
exclusively and comprehensively with problems in this field. 

On February 18, 1946, the Economic and Social Council decided to 
call an International Conference on Trade and Employment "for the 
purpose of promoting the expansion of production, exchange and con- 
sumption of goods ” A Preparatory Committee was set up to elab- 
orate a draft convention for the consideration of the Conference. The 
Government of the United States had already made public “Proposals 
for Expansion of World Trade and Employment” ^ which in elaborated 

Article 2. 

Doc. E/882. 

^ yearbook, 1946-47, p. 821-4; Intemationdl Conciliation, No. 434; and Havana 
Charter for an IntemoHorud Trade Organization, Department of State, Pub. 8117, 
Conunercial Policy Series 113. 

^ UN, Economic and Social Council, Official Records, First Year: Fnst Session, 
p. 173-4. 

^ Department of State, Pub. 2598, Commercial Policy Series 93. 
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form were submitted to the Preparatory Committee. The Preparatory 
Committee held its first session in London^ October 15-November 26, 
1946, and a second and concluding session in Geneva, April 10- 
August 22, 1947. It prepared and adopted a Draft Charter for the 
International Trade Organization which was submitted as a basis 
of discussion to the International Conference on Trade and Employ- 
ment, meeting at Havana, Cuba, November 21, 1947-March 24, 1948. 

The Charter (known as "the Havana Charter**) adopted by the Con- 
ference on March 24, 1948 is a long and complex document incor- 
porating many compromises which were found necessary to the attain- 
ment of general agreement. To achieve the objectives set forth in 
Article 55 (a) of the Charter of the United Nations, the parties pledge 
themselves "indhidually and collectively, to promote national and 
international action designed to attain” enumerated objectives, which 
include increased production and consumption of goods, industrial 
and economic development, the international flow of capital, equal 
access to markets, products and productive facilities, reduction of 
tariffs and other barriers to international trade, elimination of dis- 
criminatory treatment in international commerce, and the solution 
through methods of consultation and cooperation of problems in the 
international trade field.^^ To achieve these purposes, the parties 
recognize certain standards of conduct and accept obligations of vary- 
ing degrees of definiteness in the fields of employment and production, 
economic development and reconstruction, commercial policy, restric- 
tive business practices and intergovernmental commodity agreements.®® 

To facilitate the attainment of the objectives set forth and the im- 
plementation of the standards of international conduct prescribed, the 
Charter provides for an International Trade Organization of which 
states and, under certain conditions, "separate customs territories” may 
be members. The Organization is empowered to collect, analyze and 
publish information relating to international trade, to encourage and 
facilitate consultations among members, to make recommendations to 
and promote agreements among members for the purposes stated in 
the Charter, and to cooperate with the United Nations and other 
intergovernmental organizations, for the achievement of the economic 

®®See UN, Economic and Social Council, Report . . . Second Session . . . 
Preparatory Committee of the United Nations Conference on Trade and Employ-- 
meta. Doc, E/PC/T/186 and Department of State, Pub. 2927, Commercial Policy 
Series 106. See also. International Conciliation, No. 434 and "Geneva Charter for 
an International Organization,’’ Department of State, BuUeHn, XVII, p. 603-6, 
663-70, 711-4, 787-94, 835. ^ 

“ Department of State, Pub. 3117, Commercial Policy Series 113, p. 3-66. 

^ Artide 1 of the Charter. 

^ Chapters II-VI. 

«»Chapter VIL 
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and social objectives of the United Nations. The proposed Organiza- 
tion consists of a Conference, an Executive Board, and the Director- 
General and his staff. The Executi\'e Board is to consist of IS members 
elected by the Conference, of which S are to be members of the Or- 
ganization determined by the Conference to be of ^chief economic 
importance”, special attention being given to “their shares in inter- 
national trade.” It is pro\"ided that the Organization shall be brought 
into relation with the United Nations by an agreement under Articles 
57 and 63 of the United Nations Charter, and that this agreement 
shall provide “for effective co-operation and the avoidance of unneces- 
sary duplication in the acthrties of these organizations, and for co- 
operation in furthering the maintenance or restoration of international 
peace and security.” Pro\ision is made for similar working arrange- 
ments with other specialized agencies.*^ 

The Charter enters into force on the sixtieth day following the de- 
posit of instruments of acceptance by a majority of the signatories, or, 
if this condition is not fulfilled within a year, on the sixtieth day fol- 
lowdng the deposit of instruments of acceptance by twenty signatories. 
The seat of the Organization is determined by the Conference. 

(10) The Intergovernmental Maritime Consultative Organization 
(IMCO).^ The Convention providing for the establishment of this 
specialized agency was drafted and signed at the United Nations 
Maritime Conference which met at Geneva, February 19-March 6, 
1948,'^ The Conference was convened by the Economic and Social 
Council which instructed it “to consider the establishment of an inter- 
governmental maritime organization.”^^ The Convention enters into 
force when 21 states, of wlich 7 shall each have a total tonnage of not 
less than 1,000,000 gross tons of shipping, have become parties.^® The 
headquarters of the Organization is to be in London. 

The purposes of the Organization are to provide machinery for 
cooperation between governments in technical matters, including 
maritime safety, to encourage removal of discriminatory action and 
unnecessary restrictions by governments, to provide for consideration 

^ Article 86 of the Charter. The Economic and Social Council authorized the 
negotiation of an agreement with ITO on March 10, 1948. 

^ Article 87. 

^ See McDonald, Eula, ^Toward a World Maritiine Organization," Department 
of State, Bulletin, XVIII, p. 99-107, 115, 131-7; Cates, John M., Jr., “United 
Nations Maritime Conference,” Department of State, Bulletin, XVIII, p. 495-9; 
and UN, BuUeHn, IV, p. 237-9. 

73 UN, Economic and Social Council, Final Act of the United Nations MartHme 
Conference, Doc. E/Conf.4/62 and Corrigendum, Doc. E/Conf.4/62/CorT.l; and 
Department of State, Bulletin, XVIII, p. 499-505, 523. 

7^ UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Fourth Session . . . , Doc. E/4S7, p. 8. 

75 Article 60, 
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of unfair shipping practices by shipping companies, and to provide 
(of consideration of any matter concerning shipping referred to it by 
“any organ or Specialized Agency of the United Nations/’ The func- 
tions of the Organization are declared to be consultathn and advisory/' 
Membership is open to states. Provision is also made under defined 
conditions for associate membership for territories not having inde- 
pendent control of their international relations/® The Organization 
consists of an Assembly, a Council, a Maritime Safety Committee, and 
a Secretariat together with such subsidiary organs as may be subse- 
quently established/" The Council is so constituted as to give repre- 
sentation to states with the largest interest in providing international 
shipping services and in international seaborne trade.®® The Conven- 
tion envisages that the Assembly will in the future perform the func- 
tions of ad hoc diplomatic conferences on safety of life at sea and 
that the Maritime Safety Committee wfll assume functions in connec- 
tion with the administration of the Convention on Safety of Life at 
Sea,®^ as re^Tsed at the London Conference which met April 23, 1948. 

Article 45 of the Convention pro\’ides that “the Organization shall 
be brought into relationship with the United Nations in accordance 
with Article 57 of the Charter of the United Nations as the Specialized 
Agency in the field of shipping/' The Organization is also to cooperate 
with other specialized agencies and with intergovernmental organiza- 
tions which do not have the status of specialized agencies, and may 
make arrangements for cooperation and consultation with non-govem- 
mental international organizations.®^ 

(11) The Universal Postal Union (UPU).®® The Union was 
founded under the terms of a Convention signed at Berne, October 
9, 1874.^ The original name was the General Postal Union, changed 
in 1878 to Universal Postal Union. The Convention has been revised 
at successive Postal Congresses, the last of which, the twelfth, was 

Article 1. 

Articles 2-3. 

Article 9. 

Article 12. 

^ Article 17, 

For text of Convention signed at London, May 31, 1929, see Hudson, Manley 
O., International LegidoHon, IV, p. 2124^^0. 

Articles 46-48. The Economic and Social Cknincil authorized the negotiation 
of an agreement with IMCO on March 10, 194S. An agreement was signed on 
August 12, 1948, UN, Doc. E/955. 

®®See International Agencies in Which the United States Participates, Depart- 
ment of State, Pub. 2699, p. 297-303; Schmeckebier, L, F., Intemationd Organ- 
izations in Which the United States Participates, Washington, 1935, p. 31-43; 
Woolf, L., International Government, London, 1916, p. 186-205; and Sly, J. F.’, 
"The Genesis of the Universal Postal Union,*^ Infemationd Conciliation, No. 23$! 

British and Foreign State Papers, Vol, 65, p. 13 et seq. 
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held at Paris, May 6-July 5, 1947/' The Union includes all states of 
the world, together with enumerated colonies or combinations thereof, 
deemed to ha’V'e independent postal administrations. By action of the 
twelfth Congress, in response to the resolution of the General Assem- 
bly of December 12, 1946, Spain was temporarily denied the right of 
participation in the work of the Union. 

The purpose of the Union is to promote and facilitate postal com- 
munications between states. Its organs consist of a General Congress 
which meets at least every five years; an Executive and Liaison Com- 
mission of 19 members, created by the twelfth Congress, whose chief 
duties are to assure Union representation at United Nations meetings 
and to xmdertake studies of such problems as may require considera- 
tion; and an International Bureau. The headquarters of the Union is 
at Berne, Switzerland. 

The Union is one of the pre-war T>ureaux and agencies” which it 
has been thought wise to continue and bring into relationship with 
the United Nations. This relationship has been established by an 
agreement approved by the Twelfth Congress of the Universal Postal 
Union and by the General Assembly of the United Nations during its 
second session on November 15, 1947.®® 

( 12 ) International T elecommunications Union ( ITU ) The Union 
developed from the International Telegraphic Union; established under 
the terms of the Paris Convention of May 17, 1865.®® Beginning in 
1906, the Bureau of the Union was charged with certain responsibili- 
ties under the terms of conventions and regulations adopted by the 
Berlin B.adiotelegraph Conference of 1906 and its successors. By reso- 
lutions adopted by the International Telegraph Conference, Paris, 
1925, and the International Radiotelegraph Conference, Washington, 
1927, the two Conferences met in Madhid in 1932 and adopted a 
single convention covering both radio and telegraph, and establishing 
the International Telecommunications Union.®® The Conference of the 
Union met at Cairo in 1938, and at Atlantic City in 1947,®® where the 
Convention was extensively revised. 

The Union has 72 members, nearly universal membership, and in- 

See Congr^ Postal, Documents, Berne, 1947 and "Twelfth Congress of the 
Universal Postal Union,” Department of State, Bulletin, XVII, p. 585-8. 

UN, Dpc. A/347. For comment, see infra, p. 345. 

See Schmeckebier, op, cit., p. ^8-69; International Agencies in Which the 
United States Participates, op. cit., p. 264-70; Woolf, op. cit., p. 205-16; and 
Mance, Sir H. Osborne, Intematiorud Telecommunications, New Yoric, 1944. 

^ British and Foreign State Papers, VoL 56, p. 294 et seq. 

Signed December 9, 1932. Hudson, Manley O., Intemationcd Legislation, VI, 
p. 109-33. 

^ De Wolf, Francis C., "The Atlantic City Telecommunications Conferences,” 
Department of State, BuEeivn, XVII, p. 1033^, 1040-1. 
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eludes colonial administrations. The Convention^ as revised in 1947, 
provides for a Conference meeting every five years (with administra- 
tive conferences meeting at the same time to revise radio, telephone 
and telegraph regulations); a Council consisting of 18 members, re- 
sponsible for the management of the affairs of the Union; 3 inter- 
national consultativ e committees dealing with technical matters; and 
a Bureau. The headquarters of the Union is at Genev^a. 

The Union has been accepted by the United Nations as a specialized 
agency. The relationship of the Union to the United Nations is deter- 
mined by an agreement approved by the Atlantic City Conference 
and by resolution of the General Assembly in its second session on 
November 13, 1947/'^^ 

(13) The World Meteorological Organization (WMO). Provision 
for the establishment of the World Meteorological Organization, an 
intergovernmental organization to be brought into relationship with 
the United Nations, was made in a Convention adopted by the Con- 
ference of Directors of the International Meteorological Organization 
held in Washington, September 22-October 11, 1947.'*^^ IMO was ini- 
tially established in 1878. It was composed of the directors of mete- 
orological services of various states and territories of the world and 
came to have almost universal membership. 

The Convention’ declares the basic purposes of the Organization to 
be the coordination, standardization and improvement of world mete- 
orological activities and the exchange of meteorological information. 
Membership in the Organization is not limited to states but extends 
under defined conditions to territories having meteorological services. 
Only members that are sovereign states may vote upon certain reserved 
subjects. The Convention provides for the usual type of organization 
and for bringing the Organization into relationship with the United 
Nations, A draft agreement for this purpose was prepared by the 
Conference. The Economic and Social Council authorized the nego- 
tiation of an agreement on March 10, 1948. 

^ShaU Be Brought into Relationships, The use of these words 
makes it clear that the establishment of the relationship envisaged 
by this Article is not regarded as an optional matter. The Charter 
makes it obligatory upon the competent organs of the United Nations 
to establish the relationship ‘'in accordance with the provisions of 
Article 63.* The constitutions of most of the agencies (see above) 

UN, Doc. A/370 and Doc. A/S70/Add.l. For comment, see infra, p. 345. 

®*See Final Report, Twelfth Conference of Directors, Intematiorud Meteoro-' 
hgied Organization, Washington, Sept. ZZ-Oct 11, 1947; Cates, John M., Jr., 
“Meeting of International Meteorological Organization: Conference of Directors,” 
Dq[^itXQent of State, Bulletin, XVIII, p. 43-6; and International Agencies in 
Which the United States Farticipates, op, dt,, p. 122-9, 
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contain specific provisions obligating or enabling, or both obligating 
and enabling, the agencies in question to enter into relationships of 
the kind here referred to. 

In its Report, the Preparatory Commission expressed the view that 
‘'the various specialized agencies should be brought into relationship 
with the United Nations at the earliest practicable moment, and that 
other agencies whose establishment is contemplated should be brought 
into relationship immediately upon their establishment.” ^ In its reso- 
lution of February 16, 1946, establishing the Committee on Negotia- 
tions with Specialized Agencies,'^ the Economic and Social Council 
recognized the importance of prompt action. 

Content of Agreements. The Charter does not give a detailed and 
exhaustive listing of the subjects to be covered in the agreements 
between the United Nations and the specialized agencies. Specific 
provisions of the Charter which define the functions and powers of 
the United Nations and its organs, do however suggest some of the 
matters with which the agreements are expected to deal, together with 
the general character of the provisions. 

The question of the content of the agreements was given careful 
consideration by the Preparatory Commission. In its Report the Com- 
mission listed items which it considered appropriate for inclusion in 
the agreements or for other appropriate action.^ Some of these were 
derived from the provisions of the Charter, and others, though not 
emanating directly from the Charter, were considered important to 
the general plan of relationship. Guided to a considerable extent by 
the Commission's observations, the Economic and Social Coimcil, in 
its resolution of February 16, 1946,®^ setting up its Committee on 
Negotiations, gave instructions to include in the preliminary draft 
agreements appropriate provisions with regard to the following items: 

(a) reciprocal representation (Article 70); 

(b) exchange of information and documents; 

(c) proposal of agenda items; 

(d) recommendations of the General Assembly and the Economic 
and Social Council (Articles 58, 62 and 63); 

(e) reports by specially agencies (Article 64); 

(f) assistance in carrying out decisions of the Securiiy Council 
(Articles 41 and 48); 

(g) assistance to the Trusteeship Coimcil (Article 91); 

Beport of the Prepanttory Commission . . . , Doc. PC/20, p. 40. 

^ UN, Economic and Social Council, Official Becords, First Year: First Session, 

p. 171-2. 

Report of the Preparatory Commission . . • , Doc. PC/20* p. 40-8. 

UN, Economic and Social Council, Official Records, First Year: First Session, 
p. 171-2. 
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(h) requests for information by the International Court of Justice 
(Article 34 of the Statute of the Court); 

( i ) statistical ser\1ces. 

In addition, the resolution directed the Committee to consider with 
the agencies the desirability of including provisions dealing with the 
following matters: 

( a ) liaison; 

(b) personnel arrangements; 

(c) common fiscal services; 

(d) common technical services. 

The Committee was also instructed to review with each agency alterna- 
tive methods for giving effect to the Charter provisions concerning 
budgetary and financial relationships (Article 17, paragraph 3) and 
to include appropriate provisions in the agreements, and to ascertain 
the views of the agencies with respect to the possible nature of their 
requests for advisory opinions, to enable the Council to report to the 
General Assembly, which under Article 96 (2) may authorize the 
specialized agencies to request advisory opinions of the Court, 

The agreements that hav’e thus far been entered into fall into three 
general patterns, with some further variations of detail: (1) the agree- 
ments with ILO, FAO, ICAO, UNESCO and WHO; (2) the agree- 
ments with UPU and ITU; and (3) the agreements with the Bank and 
the Fund,^^ 

The first five agreements contain in general the most detailed and, 
from the point of view of one who is convinced that effective coordi- 
nation is important, the most satisfactory definition of the relationship 
of the United Nations and the specialized agencies. Each agreement 
recognizes the organization as a “specialized agenc/\ It provides for 
reciprocal representation without vote at meetings of organs where 
matters of concern to the organization in question are being consid- 
ered. It provides for the reciprocal proposal of agenda items, the right 
of the specialized agencies being limited to the proposal of items for 
the Economic and Social Council and its commissions, and the Trus- 
teeship Council. It contains provisions for assuring the consideration 
by the specialized agency of recommendations made by the General 
Assembly and the Economic and Social Council under Articles 58, 62 
and 63, for consultation, and for reports on action taken. Eurthermore, 
the specialized agency agrees to cooperate with any body established 
by the Coxmcil to facilitate the coordination of the activities of the 

®^For text of FAO agreement, see injra, p. 626. For texts of ILO, ICAO and 
UNESCO agreements, see Yearbook, 1946-47, p. 679-83, 741-5, 717-21; for 
WHO, UPU, ITU, Bank and Fund, see UN, Doc. A/348, Doc. A/347, Doc. A/370, 
and Doc. A/349, 
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specialized agencies. Subject to proper safeguards, each agreement 
provides for "the fullest and promptest exchange of information and 
documents.” The specialized agency agrees in particular to transmit 
a regular report on its activities. 

Under these agreements, each specialized agency agrees to cooperate 
with the Economic and Social Council in furnishing information and 
rendering assistance to the Security Council, and with the Trusteeship 
Council in carrying out its functions. Furthermore, each agrees to 
furnish any information that may be requested by the International 
Court of Justice in pursuance of Article 34 of its Statute. While there 
was considerable difficulty in reaching agreement on the point because 
of the insistence of the Committee on Negotiation on denying to 
certain of the organizations access to the Court on the liberal terms 
initially accorded the ILO,®® all five agreements as finally approved 
give the specialized agency the right to request advisory opinions on 
legal questions within the scope of their acti\ities and not con- 
cerned with the relationship of the United Nations and the special- 
ized agency 

Each of these five agreements contains detailed provisions for co- 
operation at the administrative level, particularly with respect to 
personnel, budgetary and financial procedures. It was with respect to 
these matters that ihe greatest divergencies of view appeared in the 
course of negotiations, reflected in the compromise character of many 
of the provisions of the agreements. With respect to headquarters, 
the situation was no longer fluid in the majority of cases when the 
agreements were reached. Only in the case of FAO was a qualified 
agreement for a common headquarters possible. Apart from that, the 
most that could be achieved was an agreement to consult. AU five 
agreements recognize the desirability of "'the eventual development 
of a single unified civil service”, and to this end the parties agree to 
consult concerning the establishment of an International Civil Service 
Commission and other matters relating to the employment of personnel, 
and to cooperate in the exchange of personnel and the establishment 
of machinery for the settling of disputes in connection with personnel 
matters. All five agreements provide in some detail for the elimina- 
tion of duplication and the most efficient use of personnel and facili- 
ties in preparing and making available statistical information. There 
is recognition of the desirability of "avoiding, wherever possible, the 
establishment and operation of competitive or overlapping facilities 
and services”. "The desirability of establishing close budgetary and 
financial relationships” is recognized. In particular, each agreement 

On position taken by FAO, see UN, Doc. A/120, p. 2r-5. 

®®See comment on Article 96 (2), infra, p. 489, 
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provides for consultation *^conceming appropriate arrangements for 
the inclusion of the budget of the Organization (the specialized 
agency) within the general budget of the United Nations.” Such 
arrangements are left to be defined in supplementary agreements. 
Pending the conclusion of such arrangements, pro\ision is made for 
consultation at the top administrative level in connection with the 
preparation of the budget of the specialized agency, the transmission 
of its budget by the specialized agency to the United Nations annually, 
and other cooperative arrangements for the consideration of financial 
matters of common concern. 

Each agreement provides that the Secretary-General and the corre- 
sponding administrative oflBcer of the specialized agency may enter 
into such supplementary agreements as may be found desirable for 
its implementation. Each agreement is subject to re\ision by agree- 
ment of the parties. Furthermore, the General Assembly resolution 
approving the first four of these agreements definitely instructed the 
Economic and Social Council to review the progress of collaboration 
Within the space of three years” in order that the Council and the 
General Assembly might, if necessary and after consultation with the 
agencies, “formulate suitable proposals for improving such collabora- 
tion.” 

The agreements with ITU and UPU which provide the second pat- 
tern of relationship differ from the five agreements just described, 
primarily in respect to the generality of their provisions. This is true 
particularly of the provisions regarding assistance to the organs of the 
United Nations, personnel arrangements, statistical services, adminis- 
trative and technical services, and budgetary and financial arrange- 
ments. In fact, xmder the latter head, the Unions simply agree to 
transmit their annual budgets to the United Nations, and that the 
General Assembly may make recommendations thereon. Revision of 
the agreement requires six months" notice. The unique features of 
these two agreements are largely explained by the special charac- 
teristics of the two Unions, Ifighly technical, long established, and 
until the 1947 revisions of their conventions, not so organized as to 
face many of the problems or to have the capacity for action of the 
more recently established specialized agencies. 

The agre^ents with the Bank and the Fund, constituting the third 
pattern of relationship, differ in important respects from the first five 
agreements considered. In fact it was strongly contended in the course 

^^See comment on Article 17 (3), supra, p. 186. 

^UN, General Assembly, Besoiuiions A£>pted . . . During the Second Part 
of Us First Session • . . , EXoc, A/64/Add.l, p. 78. 
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of negotiations and during consideration by the second session of the 
General Assembly that certain of the provisions insisted upon by the 
Negotiating Agencies of the Bank and Fund were highly unsatisfac- 
tory, if not in violation of the Charter,*^ The agreements emphasize 
that the Bank and the Fund are required to function as ^"independent^ 
international organizations. They stress the limitations to which the 
two agencies are subject “for the safeguarding of confidential infor- 
mation” (Article I). The right of reciprocal representation is accorded 
to a limited extent, representatives of the United Nations being per- 
mitted only to attend meetings of the Board of Governors (Article II). 
The Bank and the Fund only agree to give “due consideration” to the 
inclusion of items proposed by the United Nations in preparing the 
agenda of the Board of Governors (Article III). No recommendations 
may be presented by the United Nations “without reasonable prior 
consultation”, and with respect to particular loans, the United Nations 
recognizes that “it would be sound policy to refrain from making 
recommendations to the Bank” (Article IV). Both the Bank and the 
Fund agree to have “due regard” for decisions of the Security Council 
under Articles 41 and 42 (Article VI). The full autonomy of the 
Bank and the Fund “in deci^g the form and content” of their budget 
are recognized (Article X). Each agreement may be terminated by 
either party on six months" written notice to the other party (Article 
XIII). Of all the agreements, the Bank and Fund agreements clearly 
provide the least satisfactory basis for United Nations coordination of 
the policies and activities of specialized agencies. Their provisions 
were justified on the ground tb^t the special character and responsi- 
bilities of these two agencies justified and in fact required a measure 
of autonomy not necessary or desirable for the other agencies. 

Inter-Agency Agreements. The Charter provisions also envisage the 
coordination of the activities of the specialized agencies in their rela- 
tions to each other. The agreements thus far made between the 
United Nations and the specialized agencies take cognizance of the 
matter. By Article XVI of the FAO agreefaient, for example, the FAO 
“agrees to inform the Council of the nature and scope of any formal 
agreement between the Organization and any other specialized agency, 
intergovernmental organization or non-govemmental organization and 
in pajrticular agrees to inform the Council before any such agreement 
is concluded.” The first of these inter-agency agreements to enter 
into force was one between the ILO and the FAO which was approved 

UN, General Assembly, Beport of the Joint Second and Third Comr 
mitfee. Doc. A/449, p. 2-3, 

103 infroy p. 634. 
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by the Governing Body of the ILO at its 101st session, and by the 
tibird session of the FAO Conference.^^ 

This agreement provides for close cooperation and regular consul- 
tation in regard to matters of common concern, reciprocal representa- 
tion at meetings, the use of joint committees to consider matters of 
common interest, the exchange of information and documents, co- 
operation in personnel matters to avoid competition in recruitment 
and to facilitate exchange, cooperation in providing common services, 
notably statistical, and further implementation of the agreement by 
supplementary agreements between the Directors-General. 


2, Such agencies thus brought into relationship with the United 
Nations are hereinafter referred to as specialized agencies. 

This paragraph gives to the term "specialized agencies*" a technical 
meaning which it does not have under paragraph 1 and which it does 
not have in general usage. The term is hereinafter made to describe 
intergovernmental agencies with specialized functions which are 
brought into relationship with the United Nations. While this is the 
sense in which the term is to be understood, when used in Articles 
58, 59, 62(1), 63, 64, 66(2), 70, 91, and 96(2), there is Httle doubt 
but what in practice, including the discussions and documents of the 
United Nations, the term has been used to include other intergovern- 
mental agencies with specialized functions that have not as yet been 
brought into relationship with the United Nations.^® 


Article 58 

The Organization shall make recommendations for the coordination 
of the policies and activities of the specialized agencies. 

Importance of Article, ft was recognized in the discussions at . 
San Francisco that the coordination of the policies and activities of 
the specialized agencies would be an important task of the United 
Nations.^ The Charter contains numerous provisions dealing specifl- 

^For test, see UN, Doc. E/442. Agreements have also been made between 
FAO and UNESCX) and the ILO and UNESCO. See UN, Doc. E/601 and Doc. 
E/604. 

^ See Yearbook^ 1946-47, Part II, where the International Refugee Organiza- 
tion, though not yet brought into rektionsh^ with the United Nations, is listed as 
a specialized agency. 

i<»See UNCIO, Report of the Rapporteur of Committee 11/3, Doc. 861, 
11/3/55(1) (Documents, X, p. 269-79). 
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cally with the problem.^®" The Preparatory Commission, in its Report, 
emphasized that 

the objectives of the United Xations in the realm of economic and social 
cooperation and the effective functioning of the specialized agencies will be 
more fully achieved if a close relationship and coordination is established 
between the United Nations and the agencies.^®® 

It suggested various means by which this “close relationship and co- 
ordination” might be achieved. Of basic importance are fhe agree- 
ments provided for in Articles 57 and 63.^^ 

Coordination of the policies and activities of the specialized agencies 
and the United Nations is necessary for the follo^ving specific reasons, 
among others: (1) In the absence of effectwe coordination, there is 
the danger of duplication of activity by the various international agen- 
cies, or, what is perhaps even more serious, no activity at all. (2) Lack 
of coordination may also result in the adoption of conflicting policies 
by the various agencies. (3) Without effectiv^e coordination diere is 
danger that the various international agencies will place unduly heavy, 
or at least unacceptable, demands upon the financial and personnel 
resources of members. (4) Without proper coordination, the v^arious 
agencies are in danger of becoming competitors for funds, personnel 
and projects, whereas to achieve their common purposes most effec- 
tively they should be cooperating partners. (5) Only through some 
over-all coordination of policies and activities can problems which cut 
across agency lines in their requirements be effectively handled, and 
only by such means can necessary decisions be taken with regard to 
the relative urgency of needs and the necessary priorities to be estab- 
lished. 

Towers of the United Nations and Its Organs. The powers of the 
United Nations and its organs under this and other Articles of the 
Charter are limited to study, discussion, consultation, negotiation, and 
recommendation. With respect to particiflar agencies, additional 
powers may be conferred by the agreements made under Articles 57 
and 63. In general, however, the agreements thus far made do little 
more than commit the specialized agencies to the principle of co- 
operation, define the matters in respect to which cooperation is 
desirable, and indicate the procedures by which the cooperation is to 
be achieved. There are exceptions to this generalization. For example, 
the agreement with ICAO gives the General Assembly the power to 
veto an application for membership in that agency by a state that is 
not a signatory of the 1944 Convention, a member of the United Na- 

107 Articles 13(l)(b), 17(3), 57, 58, 59, 62(1), 63, 64, 70 and 96(2). 

los Report of the Treparaiofy Commission - . . , Doc. PC/20, p, 40. 

10® See supra, p. 324 and infra, p. 378. 
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tions, or a neutral in the last war; and the agreement with UNESCO 
gives a similar veto to the Economic and Social Council over applica- 
tions for membership in that agency from states not Members of the 
United Nations.^^^ 

WTiile not adding materially to the powers of the organs of the 
United Nations, the agreements, again with exceptions, do contain 
important provisions intended to give assurance that the recommenda- 
tions of the United Nations will be considered and acted upon. The 
agencies agree to submit such recommendations to their appropriate 
organs, to enter into consultations with the United Nations with 
respect to such recommendations, and to report upon the action taken 
by the agencies, or their members, with respect to such recommenda- 
tions.'^® The agreements with the Bank and the Fund contain special 
provisions of a restrictive character which occasioned strong opposition 
in the General Assembly by delegations which considered the agree- 
ments unsatisfactory, if not in violation of the Charter."® Both the 
Bank and the Fund agreements provide that “neither organization, 
nor any of their subsidiary organs, will present any formal recommen- 
dation to the other without reasonable prior consultation with regard 
thereto'’. Article IV, paragraph 3, of the Bank agreement reads: 

The United Nations recognizes that the action to be taken by the Bank 
on any loan is a matter to be determined by the independent exercise of the 
Bank s own judgment in accordance with the Bank’s Articles of Agreement. 
The United Nations recognizes, therefore, that it would be sound policy to 
refrain from making recommendations to the Bank with respect to particular 
loans or with respect to terms oh conditions of financing by the Bank, The 
Bank recognizes that the United Nations and its organs may appropriately 
make recommendations with respect to the technical aspects of reconstruction 
or development plans, programmes or projects.'" 

With respect to the powers of particular organs of the United Na- 
tions, the Charter makes it clear that the General Assembly is primarily 
responsible for the discharge of the responsibilities placed on the 
United Nations in connection with the coordination of the policies 
and activities of the specialized agencies. It is expressly given the 
power to approve agreements with the specialized agencies, including 
financial and budgetary arrangements, and to discuss and make rec- 
ommendations with respect to their administrative budgets. The 
Economic and Social Council is given detailed functions and powers, 

Artide IL See Yearbook^ 1946-^7, n. 741. 

Artide IL See t&id,, p. 717. 

"^Provisioiis of agreements with ILO, FAO, ICAO, UNESCO, WHO, UPU 
and ITU, 

See UN, Doc. A/449, p. 2-8, and docoments referred to. 

UN, Doc. A/349, p. 2-8. 



INTERNATIONAL ECONOMIC AND SOCL\L COOPERATION 353 

but acts always “under the authority of the General Assembly/' The 
responsibilities of the Secretary-General and his stafiF are stated in 
general terms applicable to the whole range of activities of the 
United Nations.^^^ 

Role of the General Assembly. In practice the General Assembly 
has exercised its responsibility by making general recommendations 
and laying down policy directives for the guidance of Members, other 
organs of the United Nations and the specialized agencies. 

The General Assembly has given serious consideration to the prob- 
lem of coordination. Its discussions have reflected an appreciation of 
the complexity and urgency of the problem. The problem has been 
considered both from the budgetary point of view and from the point 
of view of the effectiveness of the United Nations in achieving its 
objectives under the Charter. It has been recognized that budgetary 
questions have policy implications, and vice versa. Consequently the 
directives and recommendations of the General Assembly have dealt 
with the problem as a whole and in all its interrelated aspects. 

When the General Assembly approved the agreements with special- 
ized agencies submitted to it during the second part of its first session, 
it instructed the Economic and Social Council to follow carefully the 
progress of collaboration, and to report “within the space of three 
years, so as to keep the Assembly informed and in order that the 
Council and the General Assembly may, if necessary, and after con- 
sultation with the said agencies, formulate suitable proposals for im- 
proving such collaboration.^ Furthermore, with respect to budget- 
ary and financial relationships, the General Assembly by its resolution 
of December 14, 1946, requested the Secretary-General, in consultation 
with the Advisory Committee on Administrative and Budgetary Ques- 
tions, 

1. To continue exploratory discussions with the specialized agencies and 
to report and make recommendations to the next regular session of the 
General Assembly; 

2. To append, if possible to the United Nations budget for 1948, in the 
form of informative annexes, the budgets or proposed budgets of the 
specialized agencies for 1948 with a view to presenting to the General 
Assembly a comprehensive estimate of expenditures of the United Nations 
and specialized agencies; 

3. To explore possible arrangements by which the budgets of the several 
specialized agencies mi^t be presented to the General Assembly for ap- 
proval; 

4. To develop, at the earliest possible date, in accordance with the budg- 

See particularly Article 97 and comment, infra, p. 491. 

^ UN, General Assembly, Resolutions Adopted . . * During the Second Part 
of Us First Session . . - , Doc. A/64/Add.l, p. 78. 



354 CEL^RTER OF THE UNITED NATIONS 

etary and financial provisions of the agreements with the specialized agen- 
cies, arrangements for common fiscal controls and common budgetary, 
administrative and financial practices.^* 

Pursuant to the terms of this resolution, the 1948 budgets of the 
four specialized agencies which had entered into agreements with the 
United Nations were presented to the Advisory Committee on Ad- 
ministrative and Budgetary^ Questions. This Committee prepared a 
Report which was adopted with minor changes by the General 
Assembly in its second session and commended to the attention of the 
specialized agencies.^^'* The recommendations contained in this report 
included the following: { 1 ) that plenar)’^ bodies of specialized agencies 
authorize their executiv’e authorities to take interim action wuth regard 
to General Assembly resolutions if the plenary bodies cannot act them- 
selves “without considerable delay’^, and (2) that the specialized 
agencies should ensure that their estimates be subjected to detailed 
examination by persons specially qualified in the fields of administra- 
tion and finance, and that the specialized agencies make every effort 
“to develop the common conditions of service necessary for the crea- 
tion of an international ci\il service.” The Report emphasized that 
“the achievement of the necessary degree of coordination between the 
United Nations and the specialized agencies is in the last analysis the 
responsibility of Members themselves,^ and that by acting consistently 
and in conformity with recommendations of the General Assembly 
“Members can do much to ensure that the international services as a 
whole operate with efficiency and economy.” 

A broader and more integrated approach to the problem of coordi- 
nation was adopted by the General Assembly during its second session. 
The General Assembly had before it or took cognizance of the report 
of the Economic and Social Gouncil,^ the interim report of the Secre- 
tary-General on budgetary and financial relationships,^ and the in- 
terim report of the Go-ordination Committee.^ The interrelation of 
budgetary, administrative and policy coordination was fully recog- 
nized. The resolution adopted on November 20, 1947 provided a 
comprehensive and integrated set of directives and recommendations 
for achieving the coorination of the policies and activities of the 
specialized agencies. The operative provisions of this resolution were 
as follows: 


The General Assembly therefore 

1. Calls upon Members to take measures to ensure on the national level a 


Ibid,, p. 148-9. 118 xjisr. Doc. A/426 

^ UN, General Assembly, Official Records of the Second Session . . 
tions . . , , Doc. A/519, p. 76-87. 120 uN Doc A/S 82 

UN, Doc. A/384 /rL L 122 ^ aSS.’ 
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co-ordinated policy of their delegations to the United Nations and to the 
different specialized agencies in order that full co-operation may be achieved 
between the Organization and the specialized agencies, and, in particular, to 
instruct their representatives in the go\*eming bodies of the specialized agen- 
cies to use ever}" effort to ensure the transmittal of reports, programmes of 
operation, and budgets or budgetary estimates referred to in paragraph 3 of 
this resolution; 

2. Commends the Economic and Social Council, the Secretary-General 
and the specialized agencies for the steps already taken, including the estab- 
lishment of a Co-ordination Committee, to achieve programme and admin- 
istrative co-ordination among the specialized agencies and the United Na- 
tions; 

3. Requests the Council to give constant attention to the factor of the 
relative priority of proposals, and to consider as a matter of urgency the 
further steps which should be taken to develop effective co-ordination of 
the programmes of the United Nations and its subsidiary organs on the one 
hand and the specialized agencies on the other; 

4. Calls upon the specialized agencies, as appropriate imder the terms of 
their respective agreements with the United Nations: 

(a) To present each year, to the session of the Economic and Social 
Council preceding the opening of the regular session of the General Assem- 
bly, their reports on past activities and their programmes of operations for 
the subsequent fiscal year to enable the Council to promote the most efficient 
and practical use of the resources of the United Nations and the specialized 
agencies by recommendations concerning the definition of responsibility for 
specific projects and concerning priorities for action; 

(b) To transmit their budgets or budgetary estimates for 1949, and for 
each year thereafter, to the Secretary-General of the United Nations before 
1 July of the preceding year in order that the Secretaiy-General may in- 
corporate these budgets or budgetary estimates as information annexes in his 
annual budget estimates for transmittal to the General Assembly, together 
with such summaries as he may deem appropriate and useful; 

5. Requests the Secretary-C^neral, in consultation with the specialized 
agencies through the Coordiaation Committee and in consultation with the 
Advisory Committee on Administrative and Budgetary Questions, to prepare 
a report for submission to the Economic and Social Council and the third 
regular session of the General Assembly with recommendations concerning: 

(a) Measures for achieving greater uniformity in presentation of the 
budgets of the United Nations and of the specialized agencies with a view 
to providing a basis for comparison of the several budgets; 

(b) The fiscal year and schedule of meetings of the specialized agencies 
in Aeir relation to the procedures envisaged in paragraph 3 above; 

(c) The feasibility of improved budgetary coordination between the 
United Nations and the specialized agencies, and 

6. Requests the Secretary-General, in consultation with the specialized 

For report submitted to the third session of the General Assembly, see UN, 
Doc. E/847. 
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agencies through the Coordination Committee and, where appropriate, the 
Advisory Committee, to promote the development of similar budgetary, 
administrative and financial practices in the United Nations and the spe- 
cialized agencies.^ 

Related to a more limited and technical aspect of the problem are 
the recommendations made to achieve the coordination of the privi- 
leges and immunities of the United Nations and the specialized 
agencies. Pursuant to the recommendation of the Preparatory Com- 
mission, the General Assembly adopted a resolution on February 13, 
1946 contemplating the unification of privileges and immunities en- 
joyed by the United Nations and the various specialized agencies.^ 
At its second session, on November 21, 1947, it adopted a resolution 
recommending the maximum application of the pro\isions of the Con- 
vention on the Privileges and Immunities of Specialized Agencies 
which had been prepared by the Sixth Committee.'^ The Convention 
consists of standard clauses and special provisions adapted to the needs 
of particular agencies. Thus, it is hoped that the maximum of uni- 
formity may be achie\'ed. 

Role of the Economic and Social Council.^ The role of the Eco- 
nomic and Social Council was conceived at San Francisco to be of the 
first importance. It has been referred to by the Secretary-General as 
“the pivot of the economic and social organization created under the 
auspices of the United Nations.” ^ Under the Charter, it has important 
specific powers and responsibilities.^ It operates, however, under the 
authority of the General Assembly, and in practice its activities have 
chiefly been of an executive, and not of a policy-making nature. Much 
of its work has consisted of initiating measures requiring General 
Assembly approval and of implementing the recommendations and 
directives of the General Assembly. 

During its two years, the Economic and Social Council was pri- 
marily concerned with completing the organizational picture, as regards 

^ UN, General Assembly, Official Records of the Second Session . . . , Resolu- 
fkms . . . , Doc. A/519, p. 29-31. For report of Joint Meeting of Joint Se<x)nd and 
Ttiid Committees and the Fifth Committee which drafted the resolution, see UN. 
Doc. A/497. 

^On privileges and immunities of the United Nations, see Article 105 and 
comment, infra, p. 521. 

^ UN, General Assembly, Resoltaions Adopted . . . During the First Part of 
its First Session . . . , Doc. A/64, p. S3. 

^ UN, General Assembly, Offi^ Records of the Second Session . . . , Resolu- 
tions . - - , Doc. A/519, p. llS5r-29. For report of Shdh Committee, see UN, Doc. 
A/503. 

See also connnent on Article 63, infra, p. 379. 

^ UN, General Assembly, Official Records of the Second Session . . . , Supple- 
ment No. 1, p. 20, ^ 

See Article 62-66 and comments, infra, p. 370-85. 
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both its own commissions^ and the specialized agencies. Acting 
under the provisions of Articles 59 and 62,"^' the Council has taken 
the necessary steps, including the calling of international conferences, 
to initiate the establishment of additional specialized agencies consid- 
ered necessary to the achievement of the purposes of the Charter. 
With the structural organization of the economic and social work of 
the United Nations largely completed, more attention could be devoted 
to the coordination of policies and activities. The General Assembly 
resolution of November 20, 1947 was an important stimulus to Council 
action. 

As an organ for coordinating the activities and policies of specialized 
agencies, the Economic and Social Council obviously suffers from the 
fact that it is only periodically in session. As a result it cannot be 
the instrument for achieving the coordination of day-to-day activities 
and must rely heavily on staff agencies for assistance in performing 
its task of program planning and policy coordination. The Council 
has utilized its permanent commissions for advice but these commis- 
sions are only concerned with problems arising within partictdar 
segments of the total field. They themselves are in need of coordina- 
tion. Furthermore the commissions, for the most part, do not have 
operational responsibilities. To provide the Council with adequate 
staff assistance, the Preparatory Commission recommended the estab- 
lishment of a Coordination Committee, to consist of the chief execu- 
tives of the specialized agencies or their deputies, under the chairman- 
ship of the Secretary-General or his deputy 

Pursuant to this recommendation, the Economic and Social Council 
by resolution of September 21, 1946, requested the Secretary-General 
of the United Nations “to establish a standing committee of adminis- 
trative ofiBcers consisting of himself, as chairman, and the corre- 
sponding officers of the specialized agencies brought into relationship 
with the United Nations, for the purpose of taking all appropriate 
steps, under the leadership of the Secretary-General, to insure the 
fullest and most effective implementation of the agreements entered 
into between the United Nations and the specialized agencies’^ . ^ The 
resolution stated also that in order to coordinate effectively the activi- 
ties of the specialized agencies the Economic and Social Council 
would undertake, after reference if necessary to an appropriate com- 
mission or to an od hoc committee, **(a) to consider and to make 
recommendations or decisions, as may be suitable, regarding matters 

See coimnent on Artide 68, infra^ p, 386. 

See, in paxticalar, Artide 62(4) and comment, infroj p. 376. 

^ Report of the Preparatory Commission ...» Doc. PC/20, p. 42. 

^ UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Third Session . . . , Doc. E/245/Rev. 1, p- 24:-5. 
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referred to it by the Secretary-General from the (standing) com- 
mittee . • * , and matters arising outside the area of the agreements 
between the United Nations and the specialized agencies which are 
or may become the subject of differences of view between the special- 
ized agencies and the United Nations, or between the specialized 
agencies, or between the specialized agencies and commissions or 
other subsidiary organs of the Council, and (b) to make recommenda- 
tions concerning ways and means of improving relations between these 
bodies.”^ By the terms of the agreements with ILO, FAO, ICAO, 
UNESCO and WHO, each agency "agrees to participate in, and to co- 
operate with any bodv or bodies which the Council may establish for 
the purpose of facilitating such co-ordination and to furnish such infor- 
mation as may be required for the carrying out of this purpose/’^ 
The agreements with ITU and UPU provide for cooperation, but not 
participation. 

During its sixth session, the Economic and Social Council gave 
special attention to the matter of coordination. It had before it reports 
from all the specialized agencies with w^hich agreements had been 
made except the Bank and the Fund. These reports were discussed at 
some length and it was voted to transmit summaries of the Council’s 
discussion to the agencies.^®® In the course of the discussion, the 
reports were criticized in a constructive spirit. Attention was called 
to the desirability of including in the reports more information on 
future work programs. There was general agreement that the reports 
should be submitted by the special agencies in time for their consid- 
eration by the Economic and Social Council at the session preceding 
the annual session of the General Assembly. 

In addition the Council considered the first and second reports of 
the Coordination Committee (renamed the Secretary-General’s Com- 
mittee on Coordination).^^ These reports provided details regarding 
the amount of coordination which had been achieved at the adminis- 
trative level. On March 10, 1948, the Council adopted five resolu- 
tions ^ which are significant for the light they throw upon the emerg- 
ing pattern of Council action. These resolutions may be summarized 
as follows; 

1. The Council requested the specialized agencies, as appropriate 
under the terms of their respective agreements with the United Na- 
tions, to submit to the Council not later than May 15 of each year 
reports containing information relating to the organization of the 
agency, a comprehensive account of the activities of the agency for 

^ See Article IV(3) of FAO agreement, infra, p. 628. 

^ UN, Doc. E/762/Revr. 1; Doc. E/784; and Doc. E/785. 

^ UN, Doc. E/614 and Doc. E/625. For third report, see UN, Doc. E/846. 

^ UN, Doc. E/765. 
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the past year, an account of acti\1ties and work programs for the cur- 
rent calendar year, with an indication of priorities established, and 
an account of the proposed activities and work programs for the sub- 
sequent year. 

2. The Council requested the Secretary-General after consultation 
with the specialized agencies (a) to prepare reports for the seventh 
session of the Council on action taken to develop effective coordination 
of the economic and social programs of the United Nations and the 
specialized agencies, facilities available for the specialized agencies at 
the seat and regional oflBces of the United Nations, existing and con- 
templated liaison arrangements, and intergovernmental organizations 
in the economic and social field having responsibilities similar to those 
of the United Nations and the specialized agencies, (b) from time 
to time to submit to the Council “a descriptive catalogue of studies or 
investigations in the economic and social fields by the United Nations 
and the specialized agencies V®*® and (c) not later than June 1 of each 
year, to submit to the members of the Council a report including 
information on the organization and allocation of persoimel of the 
Economic and Social Departments of the Secretariat and an account 
of the current work programs of the Economic and Social Depart- 
ments and of the Commissions of the Council with a description, where 
applicable, of their relationship to similar activities carried on by the 
specialized agencies and other organs of the United Nations; and 
invited the Secretary-General in transmitting reports to the Council 
"to bring to the notice of the Council any matters to which its atten- 
tion should be drawn for decision or oAer action in relation to its 
responsibilities under Articles 63 and 64 of the Charter.” 

3, The Council requested the Secretary-General's Committee on 
Coordination 

(1) To take note of the Coimcil's resolution on the nature of the reports 
to be submitted by the specialized agencies; 

(2) To transmit to the Council at its seventh session any suggestions or 
observations it may wish to make on the form and content of these reports; 

(3) To examine the possibility of including in the reports of the special- 
ized agencies such budgetary information related to specific work pro- 
grammes, current and prospective, as will enable the Council to appraise 
their relative scope; 

UN, Economic and Social Council, Comparatioe Review of the Activities 
and Work Programmes of the United Nations and the Specialized Agencies in the 
Economic and Social Fields, Doc. E/S48 and Doc. E/S48/Add. 1. 

isibFor reports, see UN, Doc. E/818; Doc. E/818/Add. 1; and Doc. E/842. 

137 c note by the Secretary-General on implementation of this request, UN, 
Doc, E/813. 

• rw of report for 1948-1949, see UN, Doc. E/844, 

See UNi Economic and Social Council, General Matters Related to Articles 
6S and 64 of the Charter: Note by the Secretariat, Doc. E/848/Re\'. 1. 
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(4) To draw the attention of the Council to any apparent overlapping 
or duplication of acti\ities of the United Nations in the economic, social, cul- 
tural, educational, health and related fields and the specialized agencies; 

(5) To report to the Council at each of its sessions on the work of the 
Committee- 

4. The Council requested the Commissions of the Council to estab- 
lish priorities of work in their respective programs based on the 
urgencjT and importance of the projects in fulfilling the purposes of 
Article 55 of the Charter and to indicate these priorities in their reports. 

5. The Council resolved to appoint a committee to sit during its 
seventh session to consider matters relating to the coordination of the 
activities of the specialized agencies and the United Nations. 

These resolutions indicate a serious approach on the part of the 
Council to its task of coordinating the policies and activities of spe- 
cialized agencies. In addition, however, to this comprehensive ap- 
proach to the problem, the Council has faced its responsibilities in 
connection with the consideration of specific substantive questions 
before it. Thus by resolution of March 1, 1948 it requested the Secre- 
tary-General to submit a report on the activities of specialized agen- 
cies, inter-govemmental and non-governmental organizations and sub- 
sidiary organs of the Council in the field of town and country plan- 
ning, and measures thus far taken toward their coordination.^®^' 

Role of the Secretary-General, As the chief administrative officer 
of the United Nations the Secretary-General has an important and 
continuing operational responsibility for the day-to-day coordination of 
the activities of the specialized agencies, as well as an important stafE 
responsibility for making recommendations to the Economic and Social 
Council and the General Assembly.^®® In both respects, he must lean 
heavily upon his staff and particularly upon the Departments of Eco- 
nomic and Financial Affairs and Social ^airs. The decision that was 
taken to create two Departments of the Secretariat in the field of eco- 
nomic and social cooperation has to some extent complicated the 
Secretary-Generars task as it has created an additional problem of co- 
ordination within the Secretariat.^®®* 

The agreements that have thus far been negotiated with the spe- 
cialized agencies provide for the negotiation of implementing agree- 
ments by the Secretary-General and the chief administrative officers 
(rf the specialized agencies. The carrying out of the terms of the 

For report of Seoetasy-G^ieFal, see UN, Doc. E/802. 

^ On the question of tibe Sectetaiy-General's re^nsibility, see comment on 
Article 97, infra, p. 493 and Laves. Walter H, C. and Donald G. Stone, 

United Nations Secretariat,’' Foreign Policy Reports, October 15, 1946. 

^ See UN, Economic and Scx?ial Council, Organization of the Economic and 
SocUd Departments of the Secretariat ftyr 1948-1949, Doc. E/844/Add; I. 
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agreements and the implementation of the resolutions of the General 
Assembly and the Economic and Social Council are mainly the re- 
sponsibility of the Secretary-General. 

An important instrument of coordination at the administrative level 
as well as of staff assistance to the General Assembly and the Economic 
and Social Council is the Secretary-Generals Committee on Coordina- 
tion (formerly known as the Coordination Committee). This Com- 
mittee^ consisting of the Secretary-General and the administrative 
heads of the specialized agencies with which agreements defining 
relationship are in force has been responsible for w’orking out many 
details of inter-agency collaboration.^^*' The Committee has set up 
Consultative Committees dealing with administrative questions, statis- 
tical questions, and public information, and has recently authorized 
the establishment of a Preparatory Committee of Deputies to under- 
take special assignments and handle routine matters of coordination.^^ 

Conclusions. In the short period that the United Nations has thus 
far been in operation substantial progress has been made in the co- 
ordination of the policies and activities of the United Nations and the 
specialized agencies.^^^ The agreements made with the specialized 
agencies, together with the Charter provisions, provide the legal frame- 
work for this collaboration. Techniques are in the process of develop- 
ment, based on cooperation at the administrative level, which should 
enable the General Assembly and the Economic and Social Council 
through processes of discussion, consultation and recommendation to 
contribute effectively to the better coordination of policies, budgets 
and work programs. Machinery has been developed and is in opera- 
tion for the better coordination of administrative activities and services. 
The intricate organizational structiire which the Charter system of 
decentralization has produced is in process of developing, if not into 
a streamlined machine, at least into a reasonably workable one. 


Article 59 

The Organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new specialized 
agencies required for the accomplishment of the purposes set forth in 
Article 55. 

^ See first; second and third reports of the Committee, UN, Doc. E/614; Doc. 
E/625; and Doc. E/846. 

140 uisj, Doc. E/614, p. 4. For furfiier discussion of role of Secretary-Ceneral, 
see comment on Article in/rc, p. 491. 

^^See Sharp, Walter R., "The Specialized Agencies and die United Nations: 
Progress Report,*' I and 11, IntemaHonal Organization, I (1947), p. 460-74 and 
II (1948), p. 247-67. 
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One basic assumption of the Charter s^^stem, as we have already 
seen, is that the needs of international economic and social cooperation 
for certain purposes should be met as thej^ arise by agreement of the 
interested parties. Certain of these needs had already been met at 
the time the Charter came into force. Others were in the process of 
being met. Considerable areas remained where the establishment of 
specialized agencies might prove desirable. Under the terms of the 
Charter, the \Iembers of the United Nations recognized the need of 
cooperative action in these fields, and pledged themselves to take action 
to ibis end. It was to be assumed, then, that on the initiative of the 
Members themselv^es, new specialized agencies required for the ac- 
complishment of the purposes set forth in Article 55 would be created. 
In addition, however, the United Nations itself, acting through the 
General Assembly and the Economic and Social Council, was given 
the function and power of initiating negotiations among the states 
concerned with a view to the creation of such agencies. 

At the United Nations Conference in San Francisco, there were 
numerous proposals for the establishment of specialized agencies in 
particular fields. Committee II/3 recommended, however, that there 
should be no mention in the Charter of the creation of any particular 
specialized agency. It was thought that it would be misleading to 
mention one or two possibilities without mentioning others, and that 
it would be better to leave the whole matter to the informed judg- 
ment of the General Assembly and the Economic and Social Council.^^^ 

The Preparatory Commission, in its Report, recognized that there 
were certain fields in which international cooperation and organization 
were not fully developed and which did not come within the jurisdic- 
tion of any specialized agency, existing or in process of formation. 
The Commission listed the following alternatives as available to the 
United Nations for handling these matters: 

(a) the initiation of negotiations among the states concerned for the 
creation of a new specialize agency, in accordance with Article 59 of the 
Charter; 

(b) the establishment of a commission or committee by the Economic 
and Social Council; 

(c) the creation of a subsidiary organ by the General Assembly, in 
accordance with Article 22 of the Charter; 

(d) a recommendation by the Economic and Social Council to an ex- 
isting specialized or other intergovernmental agency to undertake additional 
functions.^*® 


UNCIO, Report of the Rapporteur of Committee II/3, Doc. 861, II/3/55 ( 1 ) , 
p. 5 (Documents, X, p. 273). 

Report of the Preparatory Commission . . . , Doc. PC/20, p, 41, 
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The Preparatory Commission recognized that there should be a 
carefully defined relationship between the specialized agencies and 
the organization of the Economic and Social Council. For areas where 
specialized agencies existed or were definitely envisaged the establish- 
ment of commissions imder Article 68 would be justified, if at all, on 
groimds other than those which would be applicable where specialized 
agencies did not exist and their need had not yet been recognized. 
For the purposes of its Report, the Commission assumed that the 
following subjects would fall within the responsibility of specialized 
agencies brought into relationship with the United Nations: 

(a) relief and rehabilitation 

(b) monetary co-operation and international investment 

(c) trade policies (including commodity problems and restrictive prac- 
tices of private international agreements) 

(d) food and agricultural policies 

(e) labour standards, labour welfare and related social questions 

(f) educational and cultural co-operation 

(g) health 

(h) some aspects of transport 

(i) some aspects of communication.^^ 

The assumptions of the Commission have been proven reasonably 
correct in practice. The field of relief and rehabflitation was occu- 
pied by the United Nations Relief and Rehabilitation Administration 
(UNRRA) xmtil the virtual termination of its activities June 30, 1947. 
Though never brought into relationship with the United Nations as a 
specialized agency, it functioned as a specialized agency. A part of 
the field, the handling of refugees and displaced persons, is now occu- 
pied, as the result of United Nations initiative, by the Preparatory 
Commission of the International Refugee Organization, pending the 
entry into force of the Convention establishing IRO. 

The field of monetary cooperation and international investment is 
covered by the Bank and the Fund. The proposed International Trade 
Organization, negotiations toward the establishment of which were 
initiated by the United Nations, will operate in the trade policy area. 
FAO covers food and agricultural policies. The ILO looks after labor 
standards, labor welfare and related social questions. UNESCO covers 
educational and cultural cooperation. Health, broadly defined, is the 
province of WHO, another of the agencies due to United Nations 
initiative under this Article. 

One phase of international transport — civil aviation — is the re- 
sponsibility of ICAO. Motor, rail and inland water transport have of 
necessity been organized on a regional basis and have not been brought 

p. 35. 
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within the field of operation of a specialized agency. In fact the 
functions of the European Central Inland Transport Organization 
have been taken over by the Economic Commission for Europe, one 
of the commissions of the Economic and Social Council.^^® Maritime 
transport will be the province of the proposed Intergovernmental 
Maritime Consultative Organization.^" The proposed World Meteoro- 
logical Organization v^ill operate largely in the field of transport. 

In the field of communications the United Nations has accepted 
and brought into relationship with it as specialized agencies two pre- 
war agencies which were well established and efficiently performing 
their rather limited technical functions. In both cases, however, the 
basic structure of the organizations was quite extensively revised to 
bring them more closely into line with oAer specialized agencies.^^^ 
Between them, these two agencies — UPU and ITU — cover postal, 
radio, telephonic and telegraphic communications on a world-wide 
basis. 


Article 60 

Responsibility for the discharge of the functions ^of the Organization 
set forth in this Chapter shall be vested in the General Assembly and, 
under the authority of the General Assembly, in the Economic and 
Social Council, which shall have for this purpose the powers set forth 
in Chapter X. 

In the previous Articles of this Chapter, the functions of the United 
Nations in respect to international economic and social cooperation 
are defined. Article 60 lays down the principle that responsibility for 
the discharge of these functions is vested in the General Assembly 
and, under its authority, in the Economic and Social Council. This 
is in contrast to responsibility for the maintenance of international 
peace and security which, by Article 24, is placed primarily on the 
Security Council. 

The provision for a separate Economic and Social Council repre- 
sents an important departure from the League system.^" The Covenant 
provided for one Council with broad powers which became differen- 
tiated in practice from those of the Assembly in such a manner that 

^See fn/m, p. 388. 

See supra, p, 341. 

wTpcrr prdiminaiy study and recommendations, see Report of the Temporary 
Transport and Cormrmrtications Commission, submitted May 25, 1946, UN, Eco- 
noanic and Social Council, Official Records, First Year: Second Session, p. 178-9. 

^^For discussKm of the Economic and Social Council, particularly its place in 
mtemational economic cooperation, see Finer, Herman, Tfe United Nations Eco- 
nomic and Socud Council, Boston, 1945. 
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the Council became in a sense the ‘‘executive” organ of the League 
while the Assembly was the ‘legislative” body. One result of this 
arrangement was that since the Great Powers insisted on permanenv 
representation on the Coimcil, because of its political functions, they 
also acquired a pri^aleged position when that organ was dealing with 
social and economic questions. This dominance of the Council by the 
Great Powers was thought by many to constitute a drag on the eco* 
nomic and social v/ork of the League. Furthermore, since the Council 
,was primarily a political organ, its exercise of economic and social 
functions was open to the objection that its members allowed political 
considerations to influence them unduly when the Council was called 
upon to deal with economic and social problems. 

Following the collapse of the League security system and the pro- 
gressive deterioration of the international political situation in the 
years 1936 to 1939, an attempt was made to salvage the League as an 
agency for economic and social cooperation by establishing a separate 
economic and social organization within the League lErameworL The 
so-called Bruce Committee, appointed by the Council on May 27, 
1939, issued a report on Auguk 22 of that year in which after re- 
viewing the nature and extent of the economic and social work of the 
League, it recommended that the Assembly should set up a new organ 
to be known as the Central Committee for Economic and Social Ques- 
tions, to which would be entrusted the direction and supervision of 
the work of the League committees dealing with economic and social 
questions. It was proposed that this Committee should consist of the 
representatives of twenty-four states chosen by the Assembly and that 
eight unoflBcial members should be co-opted on the ground of their 
special competence and authority. This report was adopted by the 
.^sembly, Circxnnstances rendered it impossible to constitute the Cen- 
tral Committee, but a meeting of an organizing committee was held 
in February 1940 at the Hague. 

On the basis of League experience up to that time, the Bruce Com- 
mittee concluded that the establishment of such a Central Committee 
on Economic and Social Questions, distinct from the Council, would 
increase the efficiency of the Leaguers work in the social and economic 
field, and, in particular, would bring this part of the Leagues work 
under the supervision of an agency ‘‘which should be both effective 
and representative,” would provide more effective coordination of the 
activities of the different specialized organizations in the field, would 
“add fresh vigor and efficiency” to the work through increasing public 

League of Nations, Monthly Summary of ihe League of Nations^ Speckd 
Supplement, August 1939; also published as L^gue of Nations Document 1939. 
G^eraLS. 
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knowledge of it and making it the primary interest of the directing 
organ, and would give non-member states tie opportunity of the full- 
est cooperation in the direction and supersdsion of work in this field. 
It is obvious of course that not all of these considerations are equally 
valid today but certain of them were undoubtedly influential in leading 
to the establishment of a separate Economic and Social Council. 

The Economic and Social Council exercises its responsibility for 
the discharge of the functions of the United Nations in the economic 
and social field ‘‘under the authority of the General Assembly”. All 
the members of the Economic and Social Council are elected by the 
General Assembly, whereas five members of the Security Council hold 
their seats independently of the General Assembly, and the concur- 
rence of at least one of these five members is necessary even to a 
procedural decision. While both the Security Council and the Eco- 
nomic and Social Council must report to the General Assembly, and 
the General Assembly is free to discuss these reports, the power of the 
General Assembly to take action on the basis of its discussions and 
conclusions is definitely limited in the case of Security Council re- 
ports-^“ While the Security Council can imder certain circumstances 
take decisions creating substantive obligations for Members, the Eco- 
nomic and Social Council can only make recommendations. Finally, 
in specific respects, the Council is not free to act without General 
Assembly authorization or approval, as in the calling of international 
conferences (Article 62(4)), the making of agreements vrith the 
specialized agencies (Artide 63), and requesting the Court for 
advisoiy opinions (Article 96(2)). Nevertheless, the Charter en- 
visages an important role for the Economic and Social Council as a 
kind of standing committee of the General Assembly. 

^ See comment on Article 15, supra, p. 181. 
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THE ECONOMIC AND SOCIAL COUNCIL 
Composition 
Article 61 

1. The Economic and Social Council shall consist of eighteen Mem- 
bers of the United Nations elected by the General Assembly. 

The provisions of this Article should be compared with Article 23 
defining the composition of the Security Council. From this compari- 
son, it will be seen that whereas in the Security Council, by the explicit 
provisions of the Charter, certain states are assured permanent mem- 
bership, in the case of the Economic and Social Council there is no 
special provision guaranteeing membership to any hf ember of the 
United Nations. This represents an advance over the League system 
from the point of view of the application of the principle of equality 
since under the Covenant of &e League, the Coimcil, which per- 
formed functions of a character comparable to those conferred upon 
the Economic and Social Council in addition to its political functions, 
was constituted in such a way as to give the Great Powers permanent 
membership. As has been explained in the comment on Article 60, 
one reason why the proposal to establish a separate Economic and 
Social Council met with such wide support was that it made possible 
the application of the principle of equality of representation to the 
composition of the Council dealing with economic and social matters. 

Members of the Economic and Social Council are elected by the 
General Assembly. Not only is there no guarantee of membership to 
particular states, but also there are no criteria incorporated in the 
Charter for the guidance of the General Assembly which might be 
expected to have the effect of assuring certain states membership in 
the Council. By contrast. Article 7 of the Constitution of the Inter- 
national Labor Organization provides that eight of the governmental 
representatives on the Governing Body shall be appointed by the 
member states of chief industrial importance. 

At San Francisco a proposal was made by the Canadian and French 
Delegations which was intended to assure Members of chief industrial 
importance membership in the Council. These proposals were with- 
drawn, however^j^ when it became clear that the prevailing view of the 

387 
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delegations was that no such formal distinction should be established.^ 
It was the \*iew of the Committee 11/3, accepted by the Conference, 
that the General Assembly should be left free in the election of 
members of the Council. It was, however, assumed in the course of 
discussion that industrially important states would naturally be elected 
to membership, and, since members of the Council are declared 
eligible for immediate re-election, the same result in fact can be 
achieved as if certain members were given permanent membership." 
No criteria to guide the General Assembly were incorporated in the 
Report of the Preparatory Commission of the United Nations or in 
the Proxisional Rules of Procedure adopted by the General Assembly. 

In actual practice, the Great Powers and most of the industrially 
important states of the world have been elected to membership in 
the Economic and Social Council. In addition, however, an attempt 
has been made to give representation to different economic and cul- 
tural systems and to a variety of interests. This- makes the Council 
better able to deal intelligently with the wide range of economic and 
social problems which it has to face. 

For the first three years the membership of the Economic and Social 
Council, grouped by classes, has been as follows: ® 


1946 

1947 

1948 

Belgium 

Netherlands 

Netherlands 

Canada 

Canada 

Canada 

Chile 

Chile 

Chile 

China 

China 

China 

France 

France 

France 

Peru 

Peru 

Peru 

Cuba 

Cuba 

Brazil 

Czechoslovakia 

Czechoslovakia 

Poland 

India 

India 

Australia 

Norway 

Norway 

Denmark 

Soviet Union 

Soviet Union 

Soviet Union 

United Kingdom 

United Kingdom 

United Kingdom 

Colombia 

Venezuela 

Venezuela 

Greece 

Turkey 

Turkey 

Lebanon 

Lebanon 

Lebanon 

Ukraine 

Byelorussia 

Byelorussia 

United States 

United States 

United States 

Yugoslavia 

New Zealand 

New Zealand 


^ UNCIO, Summary of Report of Ninth Meeting of Committee II/3, Doc. 493, 
II/3/21, p. 2 (Documents^ X, p., 53). 

- UNCIO, Report of the Rapporteur of Committee II/S, Doa 861, II/3/55 Cl ), 
p. 9 (Documents, X, p. 277).. 

® For details..as to dates of election and tenns, see supra, p, 49 t 
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2, Subject to the provisions of paragraph 3, six members of the 
Economic and Social Council shall be elected each year for a term of 
three years. A retiring member shall be eligible for immediate re- 
election. 

The Dumbarton Oaks Proposals provided for three-year terms 
wthout provision for overlapping memberships. It was thought de- 
sirable by the United Nations Conference to have some assurance of 
continuity of membership, other than that contained in the provision 
permitting re-election. The Rules of Procedure of the General Assem- 
bly giring effect to this paragraph proride: ‘The General Assembly 
shall Jfeach year, in the course of its regular session, elect six members 
of the Economic and Social Council . . (Rule 134); . . The term 

of oflBce of members of Councils shall begin on 1 Januar\% following 
their election by the General Assembly and shall end on 31 December 
following the election of their successors” (Rule 12S); and “A retiring 
member of the Economic and Social Council shall be eligible for 
immediate re-election” (Rule 135).^ On the significance of the provi- 
sion permitting re-election of a member whose term is expiring, see 
comment on paragraph 1 above. 


3. At the first election, eighteen members of the Economic and 
Social Council shall be chosen. The term of office of six members so 
chosen shall expire at the end of one year, and of six other members 
at the end of two years, in accordance with arrangements made by the 
General Assembly. 

In order to cany out the principle of rotation it was necessary to 
decide upon some mechanism by which the members of the Council 
after the initial elections might be placed in the three categories. 
Consideration was given to a plan whereby originally there would 
be three classes of members, to be elected for terms of one, two, and 
three years respectively. It was considered desirable, however, that 
initially all members should be elected without designation as to 
whether their terms were to run for one, two or three years, and that 
subsequently arrangement would be noade to diride the members 
elected into the three categories. The drafting subcommittee of Com- 
mittee II/3 proposed that this determination should be made by draw- 
ing lots. It was finally decided, however, that the specific plan to be 
followed should be determined by the General Assembly. 

The practice of the General Assembly in its first session was to elect 
eighteen members to the Council and then, by simple majority vote. 


^ UN, Doc. A/520. 
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to choose six countries out of the eighteen to sen^e on the Council 
for three years and six to ser\'e for two years* The remaining members 
of the Council were to serve for one year only/' Rule J of the Supple- 
mentary Rules of Procedure adopted by the General Assembly during 
its first session pro\ided: “Members of Councils elected for one, two 
and three years during the first part of the first regular session of the 
General Assembly shall hold oflBce until 31 December 1946, 1947 and 
1948, respectively* Their successors shall be elected during the second 
part of the first regular session and during the second and third regular 
sessions of the General Assembly respectively, and shall take and con- 
tinue in oflBce in accordance with rule 87/' ® ^ 

4, Each member of the Economic and Social Council shall have one 
representative. 

This paragraph accords with Article 23(3), applying to the Security 
Council, and Article 86(2), applying to the Trusteeship Council. Rule 
16 of the Rules of Procedure of the Economic and Social Council pro- 
vides that “each representative on the Council may be accompanied 
by such alternative representatives and technical advisers as he may 
require.” ^ 


Functions and Powers 
Article 62 

1. The Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, cultural^ 
educational, health, and related matters and may make recommenda- 
tions with respect to any such matters to the General Assembly, to the 
Members of the United Nations, and to the specialized agencies con- 
cerned. 

Bacicground, The provisions of the Charter relating to the functions 
and powers of the Economic and Social Council constitute consid- 
erable elaboration of the comparable provisions of the Dumbarton 
Oaks Proposals. This particular paragraph is a case in point. Under 
the terms of Chapter IX, Section C, paragraph 1(b) of the Dumbarton 

® UN, General Assembly, Official Records of the First Part of the First Session 
. . . , Plenary Meetings . . . , p. 96-9. For results of voting, see supra, p. 49. 

** UN, General Assembly, Official Records of the Second Part of the First Session 
. . . , Plenary Meetings . . . , p. 964 and Doc. A/182, p. 2. Rule 87 of the 
Provisional Rules of Procedure has been replaced by Rule 128 of the Rules of 
Procedure. 

UN, Doc. E/33/Rev. 4 
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Oaks Proposals the Economic and Social Council was to be empow- 
ered ‘‘"to make recommendations, on its own initiative, with respect to 
international economic, social and other humanitarian matters.” At 
San Francisco this provision was expanded in three respects. 

In the first place, the Council was expressly empowered to "make 
or initiate studies and reports” with respect to such matters. It was 
felt that this specific grant of authority was needed to provide an 
adequate basis for the power to make recommendations although it 
might be argued that it was clearly implied. This power to make and 
initiate studies and reports was used extensively by the organs of the 
League of Nations to provide important factual material which was 
available to League organs and to members. 

In the second place, the Article specifies in greater detail the matters 
with regard to which the Economic and Social Council may make or 
initiate studies, and make reports and recommendations. The words 
"cultural”, "educational” and ‘Tiealth” were inserted to cover specifi- 
cally matters which were perhaps covered by implication by the more 
general phraseology of the Dumbarton Oaks Proposals, but which the 
delegates to the United Nations Conference were insistent should be 
included beyond any possibility of doubt. This elaboration was in line 
with changes made in other Articles of the Charter, notably Article 
1(3) and Article 13(1). 

In the third place, this paragraph makes it clear that the recom- 
mendations to be made by the Economic and Social Council may be 
directed to the General Assembly, to the Members of the United Na- 
tions, or to the specialized agencies concerned. Since the Economic 
and Social Council functions imder the authority of the General 
Assembly, it might, perhaps, have been assumed in the absence of 
such particularization that recommendations were to be made only 
to the General Assembly. 

Application. In its first six sessions the Economic and Social Council 
and its committees and commissions made numerous studies, both on 
the initiative of the Economic and Social Coimcil itself and on the 
recommendation of the General Assembly.® Studies conducted by 
the Economic and Social Council have dealt with such subjects as 
the problem of refugees and displaced persons, the world shortage of 
housing, the reconstruction of devastated areas, the economic status 
of women and the problem of transferring League of Nations func- 
tions of a non-pohtical character to organs of the United Nations or 
to specialized agencies. These studies have been carried out through 

®For detailed summary of Council activity down to July 1948, see Yearbook, 
194&-4:7, p. 472-^9 and the annual reports of the Economic and Social Council 
to the General Assembly. See also, summaries in International Org^mlsatwn. 
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the commissions provided for in Article 68, through special ad hoc 
bodies created for the purpose, or through the appropriate depart- 
ments of the Secretariat. 

The fact that the power of the Economic and Social Council to 
make recommendations to the General Assembly, to the Members of 
the United Nations or to the specialized agencies extends to all eco- 
nomic, social, cultural, educational, health, and related matters of an 
international character has been brought out clearly in Council dis- 
cussions. In September 1946, the Council had before it the proposals 
of the Yugoslav and Czechoslovak Gov’emments recommending the 
restoration of Danube vessels and barges belonging to them which 
had been taken from the German Army and were under the control 
of the United States. Several delegates argued that the Council had 
no jurisdiction to deal with the problem if it constituted a political 
dispute among the parties concerned. The Chairman stated that since 
the question involved international economic issues, and since there 
was no doubt as to the ownership of the property to be restored, it 
was within the competence of the Council to make appropriate recom- 
mendations on the matter. The Council finally passed a resolution 
recommending that a conference be held in Vienna to resolve the 
basic problems obstructing the resumption of international Danube 
traffic.*^ 

A somewhat similar question was raised before the Economic and 
Social Council during its sixth session. Differences between the United 
States and Yugoslavia with respect to the disposition of gold trans- 
ferred to the United States and deposited with the Federal Reserve 
Bank of New York during the war, were brought before the Economic 
and Social Council by Yugoslavia in February 1948. The Yugoslav 
representative submitted a draft resolution under which the Council 
would recommend to the United States that it ‘'cease causing damage 
to Yugoslavia’' by further retention of the gold. The United States 
representative took the position that the Council was not empowered 
to deal with a dispute between countries either “as an arbitral tri- 
bunal, conciliation agency, or judicial court.’’ By a vote of 9 to 7, the 
Council decided to refer the question of its competence to its Eco- 
nomic Committee.^ On the basis of the Committee’s report, the 
Council concluded that it was incompetent to deal with the matter 
on two groimds: (1) because of its being a particular dispute between 
two states and (2) because of the juridical issues involved.^^ 

® UN, Economic and Social Coundi, Official Records, First Year: Third Session, 
No. 5, p. 62r-72 and No. 6, p. 73-^. 

“ UN, BdOetin, IV, p. 177-B, 

^ UN, Doc. E/764. 
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The power of the Council to initiate studies under this Article is 
subject in practice to financial limitations. On December 11, 1946, 
the General Assembly adopted the following provisional financial 
regulation (Regulation 25): 

No resolution involving expenditure from United Nations funds shall be 
approved by a Council unless the Council has before it a report from the 
Secretar>"-General on the financial implications of the proposals, together 
with an estimate of the costs involved in the specific proposal.^- 

Rule 30 of the Council s Rules of Procedure implements this regula- 
tion by requiring the Secretary-General, before anv proposal which 
involves expenditure is approved, to prepare and circulate to members 
a summary report of the financial implications of the proposals and 
the estimated costs. 

The Council has been criticized for undertaking too wide a range 
of activities without attempting to establish a scale of priorities which 
would assure timely consideration of the more pressing and urgent 
problems.^® 


2. It may make recommendations for the purpose of promoting 
respect for, and observance of, human rights and fundamental free- 
doms for all. 

It is to be noted that under the terms of this paragraph the Economic 
and Social Council is not specifically empowered “to make or initiate 
studies and reports.” There is nothing in the record of the discussions 
in the United Nations Conference at San Francisco to indicate that 
there was any intention to differentiate between the powers of the 
Economic and Social Council under paragraph 1 and its powers under 
paragraph 2. In practice the Council has made and initiated studies 
and reports on human rights and fundamental freedoms just as it has 
for the matters listed in paragraph 1. 

In order to perform its functions under this paragraph the Economic 
and Social Council has set up a Commission on Hmnan Rights. The 
functions of the Commission are to submit proposals, recommenda- 
tions, and reports to the Council regarding an international bill of 
rights; international declarations or conventions on civil liberties, the 
status of women, freedom of information and similar matters; the pro- 
tection of minorities; and the prevention of discrimination on grounds 

^UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 148. 

^ See UN, General Assembly, Chapter U of the Report of the Economic and 
Social CouncU; Report of the Second Committee, Doc. A/4^ and ocanment on 
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of race, sex, language or religion ” The Commission completed, during 
its third session, May 24 to June 18, 1948, a draft International Declara- 
tion on Human Rights which it submitted to the Economic and Social 
Council for its consideration. The Commission also decided to forward 
to the Council a draft International Covenant of Human Rights and 
suggestions for implementation which had been prepared by its Draft- 
ing Committee but which it had not considered in detail.^ 

At the request of the General Assembly, the Council organized a 
United Nations Conference on Freedom of Information which met at 
Geneva, March 23-April 21, 1948. Using as the basis of its discussions a 
report of the Subcommission on Freedom of Information and of the 
Press and statements and proposals of various governments, the Con- 
ference adopted three draft conventions dealing with the gathering 
and international transmission of news, the institution of an interna- 
tional right of correction, and freedom of information.^®® These draft 
conventions, together with other conclusions of the Conference, were 
communicated to the Economic and Social Council which considered 
them during its seventh session. 

At the request of the Economic and Social Council, the Secretary- 
General prepared a draft convention on genocide. During its sixth 
session, the Council appointed an ad hoc committee to prepare a draft 
convention based on the Secretary-Cenerars draft and the comments of 
Member governments. The report of this committee was considered 
by the Council during its seventh session. 

Neither the Council nor any one of its Commissions has the power 
to take action in regard to any complaints concerning human rights* 
The Secretary-General compiles a confidential list of communications 
received with a brief indication of substance. This list is communi- 
cated to the Commission on Human Rights in private meeting. The 
Secretaiy-General also furnishes each Member state not represented on 
the Commission with a brief indication of any complaint against it, 
without however divulging the identity of the author.^®® On the basis of 
such information, the Economic and Social Council can presumably 
only make recommendations of principles and procedures of inter- 
national cooperation. 

UN, Economic and Social Cotmcil, Official Records, First Year: First Session. 
p. 168-4. 

“ See UN, Economic and Social Coimcil, Report of the Third Session of the 
Commission of Human Rights, Doc, E/800. 

^ UN, Economic and Social Council, Find Act of the United Nations Con- 
ference on Freedom of Information, Doc. E/Conf,6/79. 

«®UN, Doc. E/794. 

^®°UN, Economic and Social Coondl, Communications Concerning Human 
Rights Receioed by the United Nations (Memorandum by the Secretariat), Doc, 
E/857. 
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The Council has also set up a Commission on the Status of Women 
to prepare recommendations and reports to the Economic and Social 
Council with a \iew to promoting women s rights in the political, 
economic, social, and educational fields.’'^ 


3. It may prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence. 

No provision for the granting of such power was contained in the 
original Dumbarton Oaks Proposals. Under the Constitution of the 
ILO the General Conference is empowered to draw up draft conven- 
tions for submission to member states. The Assembly of the League 
of Nations at its second session declared itself competent to draft 
conventions by direct action and did so in four instances, although 
there was no specific grant of such authority in the Covenant.^^ 

At the United Nations Conference it was decided not to give the 
General Assembly the express power to initiate conventions, although, 
as it has been pointed out in the comment on Article 13,^® it would 
appear that such power is implicit in the other powers given to that 
organ. When the matter of empowering the Economic and Social 
Council to prepare draft conventions for submission to the General 
Assembly was considered by Committee II/ 3, attention was called to 
the action taken by Committee n/'2 on the more general question, but 
the Committee nevertheless voted unanimously in favor of the sub- 
stance of this paragraph. 

The power conferred by this paragraph has been found extremely 
useful. In dealing with the question of refugees and displaced persons, 
the Council first established, by resolution of February 16, 1946, a 
Special Committee on Refugees and Displaced Persons.’-® This Com- 
mittee prepared a Draft Constitution of an International Refugee 
Organization, which, as amended by the Council, was submitted for 
study to Members of the United Nations and to a special committee 
on finances.^ At its third session, the Council reviewed the Draft 
Constitution in tlie light of comments received from Members and the 
report of its Committee on the Finances of the International Refugee 
Organization, and on October 3, 1946, adopted a resolution transmit- 

UN, Economic and Social Council, Official Records, First Year: Second Ses- 
sion, p. 405-6, 

See Burton, Margaret E,, The Assembly of the League of Nations, Oiicago, 
1941, p. 243-66. 

See supra, p. 174. 

UN, Economic and Social Council, Official Records, First Year: First Session, 

p. 160-2. 

Ibid,, OfficUd Records, First Year: Second Session, p. S47-00. 
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ting a revised and completed Draft Constitution for the International 
Refugee Organization to the General Assembly for approval, along 
with a proposed draft concerning interim arrangements."^ 

A similar use of the power conferred by this paragraph was made 
by the Council in dealing with the question of reestablishing an effec- 
tive international system of narcotics 0 * 00 ^!. On the basis of the 
report of its Drafting Committee on Narcotic Drugs, the Council 
adopted a resolution on September 26, 1946, submitting to the General 
Assembly a draft protocol amending the agreements, conventions and 
protocols on narcotic drugs which provided the basis of the League 
system of control in order to transfer this function to the United 
Nations."" The protocol was approved by the General Assembly and 
opened to signatures. In like manner, the Council by resolution of 
August 14, 1947, submitted to the General Assembly a draft protocol 
to amend the Convention for the Suppression of the Traffic in Women 
and Children, concluded at Geneva on September SO, 1921, and the 
Convention for the Suppression of the Traffic in Women of Full Age, 
concluded at Geneva on October 11, 1933, with a view to the assump- 
tion by the United Nations of the functions performed by the League 
under these agreements.^ 

4. It may call, in accordance with the rules prescribed by the United 
Nations, international conferences on matters falling within its com- 
petence. 

This provision was initially adopted at San Francisco following a 
proposal of the Australian Delegation to the effect that the Economic 
and Social Council should be empowered to call a conference in case 
of an emergency to consider and recommend action for safeguarding 
and promoting the economic and social purposes of the Charter."^ 
In the course of its consideration by Committee II/3 and its drafting 
subcommittee the view prevailed that there was no good reason for 
limiting this grant of power to an emergency situation. It was decided 
that this grant of power to call international conferences should 
extend to all matters falling within the competence of the Council, 
but that the power should be exercised according to rules to be pre- 
scribed by the United Nations, that is, by the General Assembly. The 

®^UN, Econcnnic and Scwial Council, Resolutions Adopted . . . duHna Its 
Third Session , , , , Doc, E/245/Rev. 1, p. 29-47. 
p. lS-24. 

^ Ibid.^ Resolutions Adopted . , . ^ during Its Fifth Session . . . , Doc. E/573, 
p. 45-53. 

®*UNCIO, Froposed Amendments to the Dumhaaion Oaks Proposals, Doc. 
157, II/3/5, p. 21 (Documents, X, p. 319). 
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authority conferred upon the Economic and Social Council by this 
paragraph is comparable to that vested in the League Council under 
the more general provisions of the Covenant which made it possible 
for that body to call international conferences, such as the Interna- 
tional Economic Conference held at Geneva in May 1927, when cir- 
cumstances seemed to warrant it. 

No permanent rules governing the calling of international confer- 
ences by the Economic and Social Council have yet been adopted by 
the General Assembly. However, during the first part of its &st ses- 
sion, the General Assembly adopted the following rule: “Pending the 
adoption, under paragraph 4 of Article 62 of the Charter, of definitive 
rules for the calling of international conferences, the Economic and 
Social Council may, after due consultation with Members of the 
United Nations, call international conferences in conformity with the 
spirit of Article 62 on any matter within the competence of the Council, 
including the following matters: international trade and employment; 
the equitable adjustment of prices on the international market; and 
health.” “ At its second session, the General Assembly invited the 
Secretary-General to prepare, in consultation with the Economic and 
Social Council, draft rules for the calling of international conferences 
to be considered by the Assembly in its third session.^ 

From the beginning the Economic and Social Council has called 
iatemational conferences on its own initiative as well as upon instruc- 
tions from the General Assembly. Acting on the instruction of the 
General Assembly,^ the Council called the Conference on Freedom of 
Information which met at Geneva, March 23, 1948.'^ On its own 
initiative, the Council called the International Health Conference, 
which met at New York, from June 19 to July 22, 1946.^ The Con- 
ference adopted the Constitution of the World Health Organization 
and approved interim arrangements. Other conferences initiated by 
the Economic and Social Coimcil have been the World Statistical Con- 
gress, held in Washington in 1947, the United Nations Conference on 
Trade and Employment, which convened at Havana on November 21, 
1947,^ and the United Nations Maritime Conference which convened 
at Geneva on February 19, 1948. 

^ UN, General Assembly, Resolutions Adopted . . . During the First Fart of 
its First Session . . . , Doc. A/64, p, 24. 

^ For text of Draft Rules prepared by the Secxetaiiat, see UN, Doc. E/836. 

UN, General Assembly, Resolutions Adopted . . . During the Second Part of 
Us First Session . . . , Doc. A/64/Add.l, p. 95. 

^ UN, Economic arid Social Council, R^hOions Adopted . . . during Its Fiftih 
Session . . . , Doc. E/573, p, 11-20. 

“UN, Doc. E/100. 

“ UN, Economic and Social Council, Resolutions Adopted . . . during Its Fifdi 
Session . . . , Doc. E/573, p. 1-3. 
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In discussions in the General Assembly and Economic and Social 
Council it has been stated that the Council may not call conferences 
on matters outside its competence, may call only intergovernmental 
conferences, and may not call them in violation of Article 2(7). In 
November 1946, the Philippine Delegation submitted a proposal to 
the General Assembly that a conference of representatives of the 
peoples of non-self-goveming territories be held under the auspices 
of the United Nations. It was proposed that the Economic and Social 
Council call the conference.®'^ It was argued by the United States and 
the United Kingdom Delegations that under Article 62 the Economic 
and Social Council is authorized to convene only intergovernmental 
conferences, and that the calling of a regional conference without the 
intermediary of the governments concerned — the governments admin- 
istering non-self-goveming territories — was a violation of Article 2(7) 
of the Charter.®^ It was also argued that the Economic and Social 
Council could call conferences only "on matters falling within its 
competence.” The conference in question would be concerned with 
matters under Chapter XI, matters which were outside the purview 
of the Economic and Social Council.®® The French Delegation con- 
tended that the resolution would extend the actMtv of the Council 
to political matters. It asserted: "The Council may call international 
conferences only on matters within its competence; but the Economic 
and Social Council has no competence in political ajffairs. Further- 
more, it is not competent to convene conferences of representatives of 
territories. It may call conferences only of representatives of States.” 
As finally drafted and adopted, the resolution omitted all reference 
to the Economic and Social Council.®* 

Article 63 

1. The Economic and Social Council may enter into agreements 
with any of the agencies referred to in Article 57, defining the terms 
on which the agency concerned shall be brought into relationship with 
the United Nations. Such agreements shall be subject to approval by 
the General Assembly. 

Under the terms of this paragraph, the Economic and Social Council 
is specifically empowered to represent the United Nations in making 

^ UN, General Assembly, Official Records of the Second Part of the First Ses- 
sion . . . , General Committee . . , , p. 89-91. 

SI UN, Doc. AiCAn4. 

®®UN, Gener^ Assembly, Official Records of the Second Part of the First 
Session . . . , Plenary MeetinEs . . . , p. 1327-67. 

“ Ibid., p. 1346. 

^ UN, General Assembly, Resolutions Adopted . . . During the Second Part of 
its First Session . . . , Doe. A,64/Add.l, p. 126. 
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the agreements defining the relationship of the specialized agencies 
to the United Nations pro\ided for in Article 57. These agreements, 
ho\ve\^er, must be appro\ ed by the General Assembly; 

On February 16, 1946. in its first session, the Economic and Social 
Council established a Committee on Negotiations with Intergovern- 
mental Agencies.^'' The Committee was directed to enter into negotia- 
tions with enumerated specialized agencies and to submit a report of 
the negotiations to the second session of the Council, along with pre- 
liminary draft agreements. It was also instructed to include within 
the draft agreements appropriate provisions on enumerated subjects 
and also to consider with the agencies the inclusion of appropriate 
provisions on a supplemental list of subjects. The Committee meets 
with a Negotiating Delegation representing the specialized agency 
and concludes a draft agreement which is then submitted to the 
Economic and Social Council for its approval, and then to the General 
Assembly. All the agreements negotiated to date, with the exception 
of the agreements with ITU and LTU which contain special provi- 
sions made necessary by the simultaneous revision of the basic con- 
ventions of these two agencies, specify that they shall enter into force 
on approval by the General Assembly and the corresponding organ 
of the specialized agency. 

In each case, the Secretary-General and the corresponding official 
of the specialized agency sign a protocol concerning the entrance into 
force of the agreement.^” The agreements are registered with the 
Secretariat in accordance with the pro\isions of Article ICS(I). Since 
the United Nations is a party, they are registered ex officio by the 
United Nations.®* 


2, It may coordinate the activities of the specialized agencies 
through consultation with and recommendations to such agencies 
and through recommendations to the General Assembly and to the 
Members of the United Nations. 

This paragraph is a special application of the principle of Article 58. 
It is more specific than Article 58 in that it confers power upon a 
particular organ, the Economic and Social Council, it provides for 

®®For analysis of agreements thus far approved, see comment on Article 57, 
supra, p. 346. 

^ UN, Economic and Social Council, Official Records, First Year: First Session, 
p. 171-2. 

®"For text of protocol signed with respect to the ILO agreement, see UN, 
Treaty Series, I, p. 184-5. 

Regulations to Give Effect to Article 102 of the Charter of the United Na- 
tions,*' Article 4, ibid,, p. xxii. 
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consultations as well as recommendations and it specifies to whom the 
recommendations can be made. This paragraph, however, adds little 
to the powers that may be derived by reasonable interpretation from 
Articles 58 and 60. 

For a more detailed discussion of the role of the Economic and 
Social Council and the methods it has utilized in the exercise of its 
power imder this paragraph, see comment on Article 58.^** 


Article 64 

1. The Economic and Social Councfl may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make 
arrangements with the Members of the United Nations and with the 
specialized agencies to obtain reports on the steps taken to give effect 
to its own recommendations and to recommendations on matters 
falling within its competence made by the General Assembly. 

It is to be noted that this empowers the Council to "take appropriate 
steps^ and to "make arrangements” without, however, placing upon 
the specialized agencies or upon the Members of the United Nations 
any obligation to cooperate on their side in achieving the desired 
result If the agencies do cooperate, "the power of the Economic 
and Social Council to require and consider reports may be, as the 
history of national governmental administration has shovm, a very 
potent factor in the development of control over the specialized 
agencies.” 

The Preparatory Commission of the United Nations in its "Observa- 
tions on Relationships with Specialized Agencies” recommended that 
the agreements with all agencies include an imdertaking on their part 
to report on the steps taken to give effect to all General Assembly 
and Economic and Social Council recommendations. The Commission 
stated: "In addition to the special reports referred to . . . above, 
the agreements with all specializ:ed agencies should include an under- 
taking by them to furnish regular reports as envisaged in Article 64 
of the Charter. The frequency and character of these reports should 
be provided for in the agreement with each agency.”^ 

The agreements actually concluded with the specialized agencies 
all include articles similar to Articles IV and V of the agreement be- 
tween FAO and the United Nations, by which FAO agrees to report 

Supra, p. 356. 

^ Finer, Hennan, The United Nations Economic and Social Council, Boston, 
1945, p. 64-5. 

^ Report of the Preparatory Commission . . . , Doc. PC/20, p, 43. 
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on action taken upon United Nations recommendations and to transmit 
regular reports on its activities. 

The nature of the arrangements to be made with the Members of 
the United Nations to obtain reports on steps taken to give efiFect to 
recommendations of the Council and the General Assembly is less 
clear. Presumably one means, and the most effective means, would 
be to get Members of the United Nations to agree, under an agreement 
initiated by the Council, to make the reports in question either at 
regular intervals or upon request As yet, neither the General Assembly 
nor the Council have made these arrangements. 

The experience of international organizations in the past, particu- 
larly the ILO, shows how important it is that information should be 
av^ailable upon the steps actually taken by members to give effect to 
recommendations of the kind w’hich are referred to here. The ILO 
has found that the drafting and adoption of labor conventions to be 
submitted to members for their consideration as recommendations of 
the Conference often present fewer difiBculties than obtaining subse- 
quent favorable action by members. The Economic and Social Council 
is given no authority to take coercwe action against any Member of 
the United Nations or against any agency which refuses to carry out 
its recommendations or those of the General Assembly. It is, however, 
important to the exercise of any moral suasion that full facts should 
be available vdth regard to the steps which have been taken." 


2. It may communicate its observations on these reports to the 
General Assembly. 

This empowers the Economic and Social Council to communicate 
its observations on these reports to the General Assembly for such 
action as that body may see fit to take, Thi^ provision would seem 
to be unnecessary in view of the fact that the General Assembly, as 
the organ under whose authority the Economic and Social Council 
acts, should be able, in the absence of any specific provision, to require 
such reports from the Council. Such observations have great value in 
providing the basis for Assembly action. 


Article 65 

The Economic and Social Council may furnish information to the 
Security Council and shall assist the Security Council upon its request 

^ See infra, p. 627-8. For list of reports submitted for consideration by sixth and 
seventh sessions of the Council, see UN, Doc. E/815/Rev. 1. 

^ See also, comment on Article 56, supra, p. 322. 
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The substance of this Article was contained in the Dumbarton Oaks 
Proposals. The phraseolog)’ has been somewhat modified. It obligates 
the Economic and Social Council to assist the Security Council upon 
its request. This obligation obviously extends to the furnishing of 
information, but conceivably includes other forms of assistance, though 
any assistance given would presumably ha\ve to be consistent with the 
Councils general functions and powers under the Charter. 

One of the objections commonly made to ha\ing two separate coun- 
cils, as the Charter provides, is that it opens the way to conflicts and 
lack of cooperation between the tvt’o organs in dealing with matters 
of common concern. This danger is thought to be particularly likely 
to arise when one of the two organs, as in the case under the Charter, 
is relatively independent of and not responsible to the representative 
body to which the other must answer. This Article attempts to deal 
with that situation in part by assuring the Security Council the co- 
operation of the Economic and Social Council in matters that come 
within its competence. Presumably it is left to the Security Council 
to decide the form of assistance which the Economic and Social Coun- 
cil is to give, and the Economic and Social Council is obligated to 
give the assistance required unless it finds itself in the position where 
it cannot so act for lack of authority. The Economic and Social Council, 
has, however, made provision for cariying out its functions under 
Article 65 in its Rules of Procedure.^ Rule 3 provides that a session 
of the Cotmcil shall be held within thirty days of the request thereof 
by a majority of its members, by the General Assembly, or by the 
Security Council, “acting in pursuance of Article 41 of the Charter " 
Rule 4 states that “A session of the Council shall also be held if the 
Security Council, the Trusteeship Council, or any Member of the 
United Nations, or a specialized agency requests a session and the 
President of the Council agrees to the request.*^ Rule 10 provides 
that the provisional agenda shall include all items proposed by the 
Security Council. 

Since the powers of the Economic and Social Council are limited 
for the most part to fact-finding and making recommendations, it be- 
comes clear that the assistance which the Economic and Social Council 
will be called upon to give will be largely of the nature referred to 
in the first part of this Article. Undoubtedly, the Security Coxincil 
will, in addition to asking for information, seek advice upon technical 
matters concerning which the Economic and Social Council will be 
thought to have special competence, as for example, the application 
of economic and financial measures tinder Article 41. 

Conceivably, too, the Security Council may ask the Economic and 

« UN, Doe. E/S3/Rev. 3. 
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Social Council to take such action as it is empowered to take under 
agreements with the specialized agencies. The agreements between 
the United Nations and ILO, FAO, ICAO. UNESCO and WHO con- 
tain an article by which the specialized agency ‘‘agrees to co-operate 
with the Economic and Social Council in furnishing such information 
and rendering such assistance to the Security Council as that Council 
may request including assistance in carrying out decisions of the 
Security Council for the maintenance or restoration of international 
peace and security/'^® 


Article 66 

1. The Economic and Social Council shall perform such functions 
as fall within its competence in connection with the carrying out of 
the recommendations of the General Assembly- 

The reason for this paragraph is not clear. In view of the relation- 
ship of the Economic and Social Council to the General Assembly 
established by Article 60, it would seem obvious that the Council is 
to perform functions in connection with the carrying out of the recom- 
mendations of the General Assembly. The ambiguity of the paragraph 
is largely the result of last-minute changes by the Coordination Com- 
mittee of the text recommended by Committee II/3 of the United 
Nations Conference. The Committee recommendation, following more 
closely the original Dumbarton Oaks text as to arrangement, placed 
this general grant of authority at the beginning of the enumeration 
of the Council’s functions and powers. Besides, both in the original 
Dumbarton Oaks text^ and in the Committee draft,*" the power 
conferred was “to carry out, within the scope of its functions, recom- 
mendations of the General Assembly’’. There is a serious question as 
to whether the text of the Charter actually conveys the meaning in- 
tended by the original Committee text, since the phraseology of this 
paragraph and its place in the Chapter suggest a more limited purpose 
than the Committee’s text had in view. 

The use of the phrase “as fall within its competence* as a limitation 
upon “such functions* permits a highly restrictive interpretation which 
would in eflFect cancel the clear intention of paragraph S. The fact 
that the meaning of paragraph S is clear, and the fact that the more 
restrictive interpretation was definitely not the intention of the Com- 
mittee II/3 of the United Nations Conference justify the conclusion 

" Article VI of FAO agreement See m/m, p. 628-9. 

^ Chapter IX, Section C. See infra, p. 581. 

UNCIO, Report of the Rapporteur of Committee II /S, Doc. 861, II/3/55( 1 ), 
p. 13 {Documents, X, p. 281).* 
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that the phraseology and location of this paragraph are to be regarded 
as an example of hasty and ill-considered drafting. 

2. It may, with the approval of the General Assembly, perform 
services at the request of Members of the United Nations and at the 
request of specialized agencies. 

There was no pro\’ision of a comparable nature in the Dumbarton 
Oaks Proposals. This makes it possible for the Economic and Social 
Council to perform special services at the request of the Members of 
the United Nations and at the request of the specialized agencies such 
as were performed by the League of Nations for its members. China, 
for example, in the thirties received special assistance from the League 
in connection with the development of its health and commimications 
services. 

The General Assembly recommended to the Economic and Social 
Council on December 15, 1946, that the Council study the question 
of effectiv'e ways and means of furnishing expert economic, social and 
cultural advice to Member countries, particularly underdeveloped ones, 
which might desire it.^ The Council considered this matter at its 
fourth session and decided to instruct the Secretary-General to establish 
machinery within the Secretariat to perform the following services for 
Member Governments. 

1. Assistance to Member Governments in obtaining information on ex- 
pert personnel, research facilities and other resources that the United 
Nation and specialized agencies can make available to Member Govern- 
ments on request, and especially to the less developed countries for aiding 
them in their development; 

2. Elaboration of plans and programmes for the most efficient utilization 
of such personnel, facilities and resources; 

3. Assistance to Member Governments which seek expert advice in 
securing, on terms mutually agreed upon, such advice, particularly in the 
form of teams of experts who would study specific problems and recommend 
appropriate practice solutions for the consideration of the Member Govern- 
ments concerned.^® 

The Council further instructed the Secretary-General to work at every 
stage in close cooperation with the specialized agencies and to obtain 
a report on the subject from the Coordination Commission for submis- 
sion to the Council.®® 

““UN, General Assembly, Resolutions Adopted . . , During the Second Tart 
of Us First Session . - . , Doc. A/64/Add.l, p. 79. 

^UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Fourth Session . . . , Doc, E/437, p. 42. 

For text of interim report of the Secretary-General, see UN, Economic and 
Social Council, Official Records, Second Year: Fifth Session, SuppL No. 8. 
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3, It shall perform such other functions as are specified elsewhere 
in the present Charter or as may be assigned to it by the General 
Assembly. 

This paragraph is to be considered in connection with provisions 
of Article 60. That Article states that the Economic and Social Council 
in carrying out the functions placed upon it shall 'have for this purpose 
the power set forth in Chapter X.” That might be interpreted as 
restricting the power of the Economic and Social Council and, more 
particularly, the import of the words ‘‘under the authority of the 
General Assembly.” This paragraph makes it clear, however, that the 
effect of this reference is not restrictive since the Council is specifically 
authorized to perform such other functions as may be assigned to it 
by the General Assembly in the exercise of powers and functions 
vested in it by the Charter.^^ 


Voting 
Article 67 

1. Each member of the Economic and Social Council shall have one 
vote. 

This provision of the Charter is repeated in Rule 39 of the Council 
Rules of Procedure.®^ Compare with the provisions of Article 18(1), 
and Article 27(1). 

2. Decisions of the Economic and Social Council shall be made by 
a majority of the members present and voting. 

This provision of the Charter is stated in Rule 40 of the Council 
Rules of Procedure. Rules 41 to 46 also apply to Council voting. 

While the General Assembly must decide important matters such 
as those eniunerated in Article 18(2), by a two-thirds vote of the 
members present and voting, decisions that need to be taken in con- 
nection with the exercise of its functions under Chapters IX and X 
can presumably be taken by a majority of those present and voting. 
The rule of this paragraph is therefore in harmony with the rule 
governing the voting procedure of the General Assembly. 

The Constitution of the ILO provides that, except where there is 
provision to the contrary, decisions shall be taken by a maprity vote. 
The adoption of proposed labor conventions for submission to mem- 

See comment on Article 62(4), supra^ p, 376. 

«®UN,Doc.E/33/Rev. 4. 
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bers of the Organization requires a two-thirds vote of the General 
Conference. It is to be noted that the decisions of the Economic and 
Social Council will generally be of such a nature as not to create any 
substantive obligations for Members, The decisions will be on pro- 
posals to organize studies, make recommendations, and call confer- 
ences. 


Procedure 
Article 68 

The Economic and Social Council shall set up commissions in 
economic and social fields and for the promotion of human rights^ 
and such other commissions as may be required for the performance 
of its functions. 

Background. The Dumbarton Oaks Proposals provided in Chapter 
IX, Section D, paragraph 1, that the Economic and Social Council 
should set up an economic conunission, a social commission and such 
other commissions as might be required. This proposal was based 
in part on the experience of the League of Nations with technical 
committees and commissions which played an important part in 
guiding the course of economic and social cooperation.®® At the 
United Nations Conference in San Francisco considerable pressure 
was brought to bear to extend the number of commissions specifically 
referred to. In particular, the proposal was made that a commission 
for the promotion of fundamental human rights should be included 
in the list. It was recognized, however, that it was necessary to leave 
some discretion to the Council since all specific needs could not be 
foreseen. As a compromise it was agreed to add a commission for the 
promotion of human rights to the list of commissions whose estab- 
lishment was obligatory and to empower the Economic and Social 
Council to set up such additional commissions as might be required 
for the performance of its functions. This left a certain amount of 
freedom to the Economic and Social Council with regard to the specific 
commissions to be established, not to mention the inevitable latitude 
which was left to the Council in determining the specific functions 
which those commissions were to perform in their relation to the other 
organs of the United Nations and to the specialized agencies. 

Recommendations of Preparatoty Commission. The, Preparatory 
Commission in its report on the organization of the Economic and 

See Greaves, H. R. G., The League Committees and World Order, London, 
1931 and Xforley, Felix, The Society of Nations, Washington, 1932, p. 227-60, 
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Social Council gave careful consideration to the problem of estab- 
lishing commissions under this Article. In reaching its conclusions 
regarding the number and character of the commissions which should 
be set up immediately, it was guided by five major considerations,^^ 
which can be summarized as follows; 

1. The specific fields in which international economic and social 
cooperation is required are diverse and call for treatment by more 
or less specialized bodies. In some of these fields international gov- 
ernmental agencies exist or are contemplated. In others, specialized 
functions might be entrusted to commissions or committees of the 
Economic and Social Council. Undesirable duplication should be 
avoided. 

2. Complex economic and social problems of the gravest tirgency, 
arising out of the war, will demand immediate attention by the 
Economic and Social Council, 

3. Provision will have to be made for the continuance of certain 
functions and activities of the League of Nations. 

4. There is need for flexibility in the number of commissions, the 
scope of their activities, the powers delegated to them, the method of 
selection of personnel, and the duration of their sittings. 

5. Due consideration should be given to the importance of coordi- 
nating activities in fields which are closely related. 

The Preparatory Commission recommended that the Economic and 
Social Council establish the foflowing commissions at its first session: 

(a) Commission on Human Rights 

(b) Economic and Employment Commission 

(c) Temporary Social Commission 

(d) Statistical Commission 

(e) Commission on Narcotic Drugs®® 

It recommended that the Council consider the desirability of estab- 
lishing at an early date, and possibly at its first session, the following 
commissions: 

(a) Demographic Commission 

(b) Temporary Transport and Communications Commission 

(c) Fiscal Commission 

Action of Economic and Social Council}^' At its first session, the 
Economic and Social Council established five temporary or nuclear 

^ Report of the Freparatory Commission , - . , Doc. PC/20, p. 34r-6. 

«Ihid.,p. 36. 

38. 

See Yearbook, 1946-47, p. 467 et seq. 
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commissioxis, each consisting of nine persons, the Commission on 
Human Rights with a Sub-Commission on the Status of Women, the 
Economic and Employment Commission, the Statistical Co mm ission, 
the Temporary Social Commission, and the Temporary Transport and 
Communications Commission, and one permanent commission, the 
Commission on Narcotic Drugs.®- The nuclear commissions were in- 
structed to examine their draft terms of reference, study their com- 
position, and make recommendations to the Council at its next session. 
On the basis of reports received from the five nuclear commissions 
the Economic and Social Council decided, during its second session 
in May and June. 1946, to establish the Economic and Employment 
Commission with subcommissions on Employment, Balance of Pay- 
ments, and Economic Development, and a Temporary Sub-Commis- 
sion on the Economic Development of Devastated Areas; a Trans- 
port and Communications Commission; ^ a Statistical Commission; 
a Commission on Human Rights, with subcommissions on Freedom 
of Information and of the Press, Protection of Minorities, and Pre- 
vention of Discrimination; ^ a Social Commission; ^ and a Com- 
mission on the Status of During its third session, Sep- 

tember to October, 1946, the Council established a Fiscal Com- 
mission and a Population Commission.®® It also directed the 
Economic and Employment Commission to set up Sub-Cominissions 
on Employment and Economic Stability, and Economic Develop- 
ment.®^ 

During its fourth session, February to March, 1947, pursuant to a 
resolution adopted by the General Assembly on December 11, 1946, 
the Economic and Social Coimcil established an Economic Commis- 
sion for Europe. This was the first of the regional commissions to be 
established. It was authorized to take appropriate action with a view 
to taking over the essential functions of the Emergency Economic 
Committee for Europe, the European Coal Organization and the Euro- 
pean Central Inland Transport Organization.®® The Council also estab- 

For texts of resolutions, see UN, Econopiic and Social Council, Official Rec- 
ords, First Year: First Session, p. 158^74. 

^Ibid., Official Records, First Year: Second Session, p. 391-3. 
p. 395^. 
p. 393-400. 
p. 400-2. 

^Ibid., p. 402-5, 
p, 405-6. 

^UN, Economic and Social Council, ResohOions Adopted , . . during Its 
Third Session , . . , Doc. E/245/Rev. 1, p. 2-3. 

«JZ^id,p.S-5. ’ 

«^7l»id.,p. 1-2. 

Ibid., Resolutions Adopted . . . during Its Fourth Session . . . , Doc. E/437, 
p. 10-3. 
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lished an Economic Commission for Asia and the Far East On the 
basis of the report of an ad hoc Committee, appointed during its fifth 
session to study the relevant factors, the Council decided at its sixth 
session to establish an Economic Commission for Latin America.*^ It 
also created an ad hoc Committee to give preliminary consideration 
to the establishment of an Economic Commission for the Middle East/^ 

Composition, The question of the composition of the commissions 
was one of the most controversial and diflScult to decide. It was agreed 
at San Francisco to omit one provision contained in the Dumbarton 
Oaks Proposals. This was the requirement that the commissions 
should consist of experts. It was felt that it might be desirable to 
appoint to these commissions persons other than experts and that the 
Economic and Social Council should be given freedom to decide* 

The Preparatory Commission of the United Nations considered the 
question, and made the fonowing recommendations: 

Most commissions should contain a majority of responsible highly-qualified 
governmental representatives. Where the work of a commission is likely to 
restilt in recommendations for specific action by governments, acceptance 
of this principle would add reali^ and responsibility to the advice of the 
commission and improve the prospects of implementation by governments. 

Non-govemmental members of commissions, with appropriate qualifica- 
tions, might be chosen by the Council from among ihe nationals of any 
Member of the United Nations. Such members might include government 
oflBdals chosen by the Council in their personal capacity after the Council 
had obtained the consent of the government concerned.'^ 

The nuclear commissions recommended to the Council at its second 
session that a certain proportion of the members of the permanent 
commissions should be persons appointed in their individual capaci- 
ties. In no case did a nuclear commission suggest that the member- 
ship of a permanent commission should be limited to government 
representatives. 

The Economic and Social Council itself referred the matter to a 
Joint Committee on Composition of Commissions. Several members 
thought that the commissions should consist of experts chosen in their 
individual capacities; other delegates felt that the commissions should 
be composed entirely of government representatives. The Joint Com- 
mittee decided in June 1946, by a vote <rf 11 to 5, that the commissions 
should consist of representatives of governments.'*^ This decision was 

^ Ibid, p. lS-5. 

^UN, Doc. E/712/Rev. 1. 

71 UN, Doc. E/753. 

7® Report of the FreparcOonj Commission - . . , Doc. PC/20, p. 

7SUN, Doa E/JC/1. 
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incorporated in the Council resolution of June 21, 1946, which pro- 
vided that the listed commissions should consist of representatives oi 
Members of the United Nations selected by the Council/^ The com- 
position of subcommissions was left to the decision of the commissions 
appointing them. It was later made clear by the President of the 
Council that a designated government may, if it so desires, select an 
expert in his individual capacity, who would not be bound by instruc- 
tions and whose position might not necessarily be that of his govern- 
ment. How’ever, any representative, once chosen, is not considered 
subject to rotation or change prior to the expiration of his term. It 
was further decided by the Council that, with a view to securing a 
balanced representation in the various fields covered by the commis- 
sions, the Secretary-General should consult with the governments so 
selected before the representati\’es were nominated by the govern- 
ments and confirmed by the Council, 

In the case of two commissions, the Economic and Employment 
Commission, and the Statistical Commission, the Economic and Social 
Council may appoint in their individual capacity from ten to fifteen 
corresponding members from coimtries not represented on the com- 
mission. Such members are appointed with the approval of the gov- 
ernments concerned. 

The Narcotics Commission, due to its special functions, is set up 
on a somewhat different basis. It is composed of fifteen Members of 
the United Nations, "which are important producing or manufacturing 
countries or countries in which illicit trafiBc in narcotic drugs consti- 
tutes a serious social problem.*^ The regional economic commissions 
are constituted on a still different basis. The Economic Commission 
for Europe includes European Members of the United Nations and 
the Unit^ States. That for Asia and the Fax East includes Members 
situated in or possessing territories in this area. In addition certain 
enumerated territories not possessing the status of fully self-governing 
territories may participate under defined conditions as associate 
members.™ The Economic Commission for Latin America consists 
of all Members of the United Nations in North, Central and South 
America and the Caribbean, plus France, the Netherlands and the 
United Kingdom ” 

74 UN, Economic and Social Council, Official Records, First Year: Second Ses- 
sion . . , , p. 406-9. For criticism of this decision, see Loveday, Alexander, "An 
Unfortunate Decision,” International Organization, I (1947), p. 279-90. 

UN, Economic and Social Council, Official Records, First Year: First Session, 
p. 169. 

^UN, Economic and Social Council, Resolutions Adopted . . . duHns, Its 
Fifth Session . . . , Doc. E/573, p. 7-8. 

UN, Doc. E/712/Rev. 1, p, 2. 
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Membership on the functional commissions is for a period of three 
years; all members of the Commission on Narcotic Drugs were initially 
elected to serve this term, while in the case of other commissions, the 
initial terms were staggered. Retiring meml>ers are eligible for re- 
election. 

Functions, The Commissions fall into the following three categories 
in so far as their functions as defined by their terms of reference 
are concerned; 

(1) Those which have been set up primarily, if not exclusively, 
to make studies, prepare reports and other material and ad\ise the 
Council with respect to action to be taken within their special fields- 
The Commissions falling in this categon" include the Economic and 
Employment Commission, the Transport and Communications Com- 
mission, the Statistical Commission, the Social Commission, the 
Commission on Human Rights, the Commission on the Status of 
Women, the Population Commission, and the Fiscal Commission. A 
further distinction can be made between those Commissions — the 
Statistical, Fiscal, and Population — w^hich are primarily concerned 
with making studies and making available the best technical knowl- 
edge, and the others in this general category which are chiefly con- 
cerned with advising the Council on questions of policy and in 
formulating specific proposals. Illustrative of the Commissions with 
policy responsibilities is the Economic and Employment Commission 
whose functions are defined as follows: 

(a) The Commission shall advise the Economic and Social Council on 
ecxmomic questions in order to promote higher standards of living. 

(b) It shall examine such questions as may be submitted to it by the 
Coxmcil, and shall on its own initiative report to the Coimcil on problems 
which, in its opinion, require urgent attention. 

(c) It shall make recommendations to the Council with reference to 

economic questions involving concerted study and (or) action by more 
than one specialized agency or commission of the Council, and in particular 
shall draw the attention of the Council to the probable influence of the 
policies and activities of other commissions of the Council, the specialized 
agencies or other international organizations on the issues mentioned in 
paragraph (d) below. ^ 

(d) In particular, it shall be the function of the Commission to advise 
the Council on: 

(i) the prevention of wide fluctuations in economic activity and the 
promotion of full employment by the co-ordination of national full employ- 
ment policies and by international action; 

(ii) problems of the reconstruction of devastated areas and other 
urgent problems arising ftom the war, with a view to developing means 
of giving real help, v-hich is so necessary, to various Members of the 
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United Nations whose territories have been devastated by the enemy 

as a result of occupation and war activities; 

(iii) the promotion of economic development and progress with special 

regard to the problems of less developed areas. 

In carrying out the functions set forth above, the Commission shall take 
account of the close relationship between the short-term problems and the 
long-term objectives of an expanding and integrated world economy.^® 

(2) Those which have been set up to perform certain of the func- 
tions of the Council itself within defined geographical areas for 
temporary periods. These include the Economic Commissions for 
Europe, for Asia and the Far East and for Latin America. In all 
cases, the Council must re\dew by 1951 the work of these Commissions 
and decide whether they shall be continued, and if so in what form. 
The functions of the Economic Commission for Europe are dejfined 
in its terms of reference as foUow^s; 

The Economic Commission for Europe, acting wuthin the framework of 
the policies of the United Nations and subject to the general supervision of 
the Council shall, pro\ided that Commission takes no action in respect 
to any countiy without the agreement of that country: 

(a) Initiate and participate in measure's for facilitating concerted action 
for the economic reconstruction of Europe, for raising the level of European 
economic activity, and for maintaining and strengthening the economic 
relations of the European countries both among themselves and with other 
countries of the w^orld; 

(b) Make or sponsor such investigations and studies of economic and 
technological problems of and developments within member countries of 
the Commission and within Europe generally as the Commission deems 
appropriate; 

(c) Undertake or sponsor the collection, evaluation and dissemination of 
such economic, technological and statistical information as the Commission 
deems appropriate.^® 

The Commission is empowered "to make recommendations on any 
matter within its competence directly to its member Governments^ 
governments admitted in a consultative capacity, and the specialized 
agencies concerned. It must submit "for the Council's prior considera- 
tion any of its proposals for activities that would have important 
effects on the economy of the world as a whole”. "The Commission 
may, after discussion with any specialized agency functioning in the 
same general field and with the approval of the Council, establish 
such subsidiary bodies as it deems appropriate for facilitating the 

UN, Economic and. Social Council, Ofiicial Records, First Year: Second Ses- 
sion, p. 392. • • 

.’'*^UN, Economic and Social Council, Resolutions Adopted . dutinE its 
Fourth Session ...» Doc. E/437, p. 10-1. 
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carrying out of its responsibilities/’ It must submit to the Council full 
reports on its activities and plans. 

(3) One Commission has important supervisory, as well as advisory, 
powers — the Commission on Narcotic Drugs. The functions of this 
Commission are as follows: 

(a) assist the Council in exercising such powers of supervision over the 
application of international conventions and agreements dealing with nar- 
cotic drugs as may be assumed by or conferred on the Council; 

(b) carry out such functions entrusted to the League of Nations Advisory 
Committee on Traffic in Opium and other Dangerous Drugs by the inter- 
national conventions on narcotic drugs as the Council may find necessary to 
assume and continue; 

(c) advise the Council on all matters pertaining to the control of nar- 
cotic drugs, and prepare such draft international conventions as may be 
necessary; 

(d) consider what changes may be required in the existing machineiy' 
for the international control of narcotic drugs and submit proposals thereon 
to the Council; 

(e) perform such other functions relating to narcotic drugs as the Council 
may direct.^ 

Coordination of Commission Activity, The Council has the re- 
sponsibility for coordinating the work of the Commissions themselves. 
Its task is facilitated by the fact that most of the Commissions of the 
Council make recommendations to the Economic and Social Council 
and are not empowered to make recommendations directly to member 
governments or to specialized agencies.'^ Still the job is a diflBcult 
one considering the large number of Commissions and the recent 
development of regional commissions. One method of achieving such 
coordination is the periodic meeting between chairmen of Commis- 
sions to discuss matters of common interest. At one such meeting on 
May 22, 1946, the suggestion was made that a special commission be 
created to coordinate ^ the Conunissions. There was little sympathy 
for this idea and it was generally agreed that meetings between chair- 
men of Commissions, the exchange of agenda of Commission meetirigs 
and constant liaison between the Economic and Social Departments 
of the Secretariat would provide the necessary coordination.®^ 

The need of clarification of the inter-relations of the commissions, 
their terms of reference and methods of operation has been urged 
upon the Council. During its sixth session, as an initial step to this 

^ UN, Economic and Social Coimcil, Official Records, First Year: First Session, 
p. 169. 

®^The regional commissions may make recommendations directly to Members 
or to spedalirod agencies. 

^ UN, Doc. E/Commissions/6. 
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end, the Council called upon the Commissions '"to establish priorities 
of work in their respective programs based on the urgency and im- 
portance of the projects in fulfilling the purposes of Article 55 of the 
Charter,” while the Secretary-General was asked to submit suggestions 
as to the form and character of Commission reports.*^ 


Article 69 

The Economic and Social Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any 
matter of particular concern to that Member. 

This Article should be compared with Article 31. By the latter, a 
Member of the United Nations which is not a member of the Security 
Council may participate without vote in the discussion of any question 
when the Council considers that the interests of that Member are 
specially affected. By the Article under consideration, the Economic 
and Social Council is obligated to invite any Member which is not a 
member of that body to participate, without vote, in its deliberations 
on any matter of particular concern to that Member. Thus under 
Article 31 the Member which is not a member of the Security Council 
has the right to participate in the discussion, if the Council finds that 
its interests are specially affected, while under Article 69, in a similar 
situation, the Economic and Social Council is required to invite a 
Member to participate. The result would appear to be substantially 
the same in the two cases. 

The Dumbarton Oaks Proposals contained no provision on the sub- 
ject. The drafting subcommittee of Committee II/3 at the Conference 
proposed a paragraph reading as follows: 

The Economic and Social Council may invite any Member of the Or- 
ganization to participate without vote in its deliberations if it considers 
that the interest of that member may be specially affected by such deliber- 
ations.^ 

It was proposed during Committee discussion that the word “shall” 
be substituted for the word “may”. Some delegates took the view 

UN, Doc. E/765, p. 3. See UN, Economic and Social Council, Report of the 
Secretary-Generd on Work Programmes of the Economic and Social Departments 
and of Commissions of the CouncU for 194S-49, Doc. E/844 and Form and 
Character of Commission Reports: Report by the Secretary^General, Doc, E/845 
and CoiT. 1. For further discussion of coordiaation of work of commissions, secre- 
tariat departments and specialized agencies, see comment on Article 58, supra, 
p. 350. 

^ UNCIO, Summary Report of the Sixteenth Meeting of Committee 11/3, Doc. 
725, II/3/42, p, 4 (Documents, X, p. 153). 
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that this would in practice greatly increase the size of the Council 
since every Member of the Organization would be affected to some 
extent by the deliberations of the Council. They thought this would 
in fact destroy the effectiveness of the Council. It was pointed out 
that any Member could submit wTitten statements. Others argued, 
however, that it was possible to distinguish betw-een those situa- 
tions where all were more or less concerned with the matters under 
discussion, and those situations where there would be matters under 
discussion of particular concern to certain states: After reconsidera- 
tion, the drafting subcommittee recommended a new text with sub- 
stantially the present phraseology. 

It thus would appear that the use of the w ords “of particular con- 
cern'^ is intended to indicate an interest of special magnitude or 
different in kind from that which the ordinary Member would have. 
The Council itself decides w^hether a Member has an interest en- 
titling it to an invitation. 

The question of the interpretation of Article 69 first came up on 
February 8, 1946, while the Council was discussing a resolution re- 
garding an international conference on trade and employment. Ecua- 
dor had requested the right to participate without vote in the 
deliberations of the Councfl on this matter. The President of the 
Council suggested that inasmuch as proper precedents had not been 
established and there had been no official interpretation of Article 69, 
a committee should be appointed to consider the application of this 
Article and to draw up a set of principles for the guidance of the 
Council in determining what constitutes a matter of particular concern 
to a Member state. He proposed in the meantime, and without 
creating any precedent, that the delegate from Ecuador be invited 
to participate in Council discussion on this resolution. This proposal 
was accepted by the Council. The Ecuadorian representative was 
admitted to Council discussions, a subcommittee was appointed, and 
its report was adopted by the Council at its next meeting.^ No general 
principles for the guidance of the Council have been adopted. 


Article 70 

The Economic and Social Council may make arrangements for 
rejaresentatives of the specialized agencies to participate, without 
vote, in its deliberations and in those of the commissions established 
by it, and for its representatives to participate in the deliberations of 
specialized agencies. 

^ UN, Economic and Social Council, Official Becord^ First Year: First Session, 
p. 62-3, 71-2, 77. For text of the subcommittee report, see UN, Doc. E/10. 
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The Council thus may arrange for representatives of the spe- 
cialized agencies to participate, without vote, in its deliberations and 
those of the commissions established by it, and for its representatives 
to participate in the deliberations of the specialized agencies. Prece- 
dents for this are found in the practice of certain organs of the League 
of Nations, and more recently in the rules of the San Francisco Con- 
ference which permitted representatives of the League of Nations, 
the International Labor Organization, the Permanent Court of Inter- 
national Justice, thb Food and Agriculture Organization and the 
United Nations Relief and Rehabilitation Administration to participate 
under certain conditions in the discussions of technical committees 
of the Conference, without vote. It is a natural and convenient method 
of establishing liaison, and is an important means of coordinating the 
activities of the specialized agencies among themselves and with the 
United Nations. 

The Preparatory Commission made the following observations on 
the matter of reciprocal representation: 

Reciprocal representation as provided for in Article 70 of the Charter 
is one of the effective means of securing close relationships between the 
specialized agencies and the United Nations and of furthering the co- 
ordination of the activities of the agencies. The Economic and Social 
Council is empowered by this Article to arrange for representatives of the 
specialized agencies to participate, without vote, in its deliberations and 
in those of its commissions, and for its representatives to participate in 
the deliberations of the specialized agencies. The exact nature of these 
arrangements will vaiy according to the nature of the specialized agency 
and the character of its relationship to the United Nations. Agencies of 
relatively limited scope might normally participate only in meetings of the 
appropriate commissions and attend the Council only when specially in- 
vited. Arrangements with other agencies of more general scope might 
provide that they should be represented in the Council when certain classes 
of questions are being examined. It may also be desirable to provide that 
a few of the most important agencies whose range of interest is wide should 
be represented regtJarly at Council meetings. Provision should also be 
made in the agreements for representatives of the Economic and Social 
Council to participate in the meetings of the policy-making and executive 
bodies or conferences of the specialized agencies.®® 

All the agreements thus far entered into between the United Nations 
and the specialized agencies provide for reciprocal representation. 
The provisions of the FAO, ILO, ICAO, UNESCO, WHO, ITU and 
UPU agreements®’^ are similar and provide liberally for reciprocal 

“ RepoH of the ‘Preparatory Commission . . . , Doc. PC/20, p. 42. 

For FAO agreement, see infra, p. 626. 
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representation. The Bank and Fund agreements, howev er, restrict the 
right of attendance and participation of representatives of the United 
Nations to meetings of the Board of Governors, and meetings to which 
they may be invited specially, called to consider the United Nations 
point of view in matters of concern to the United Nations. Repre- 
sentatives of the Bank and Fund are entitled to attend meetings of 
the General Assembly “for purposes of consultation” and “to attend, 
and to participate without vote in, meetings of the committees of the 
General Assembly, meetings of the Economic and Social Council, of 
the Trusteeship Council and of their respective subsidiarv’ bodies, 
dealing with matters in which the Bank (or Fund) has an interest.”^ 
This provision was strongly criticized in the General Assembly as lack- 
ing in reciprocity and falling short of the requirements of Article 70. 

The Economic and Social Council has also made arrangements for 
representatives of less important intergov'ernmental agencies which 
have not yet been brought into formal relationship with the United 
Nations to participate in its meetings and in meetings of its commis- 
sions. Representatives of UNRRA, the Inter-Govemmental Commis- 
sion on Refugees, the European Central Inland Transport Organiza- 
tion, the European Coal Organization, and other organizations have 
all participated in Council meetings. * 


Article' 71 

The Economic and Social Council may make suitable arrangements 
for consultation with non-governmental organizations which are con- 
cerned with matters within its competence. Such arrangements may 
be made with international organizations and, where appropriate, with 
national organizations after consultation with the Member of the 
United Nations concerned. 

Background. This Article goes beyond what has been customary 
in the past in making formal provision for consultation with non- 
governmental organizations which are concerned with matters under 
discussion. Such arrangements are to be made vrith national organiza- 
tions, however, only after consultation with the Member of the United 
Nations concerned. 

The question of the relation of private organizations to intergovern- 
mental organizations has arisen in the past. The International Asso- 
ciation for Labor Organization, organi^d at Paris in 1900, included 
private national organizations as well as governments. Under the 
Constitution of. the International Labor Organization, national em- 

UN, Doc. A/349, p. 2, 6. 
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ployer and employee organizations are given representation in the 
Conference and the Governing Body. The United Nations Conference 
on International Organization decided not to admit representatives 
of private international organizations in a consultative capacity. How- 
ever, the Government of the United States invited some fifty private 
national organizations to send representatives to the Conference to 
serv^e unoflScially in the capacity of consultants to the United States 
Delegation. 

Governing Principles. During the first part of the first session of 
the General Assembly in London, the relationship of non-govemmental 
organizations to the United Nations was fully debated with particular 
reference to the request of the World Federation of Trade Unions for 
representation on various bodies to be established by the United 
Nations. The Ukraine, the Soviet Union, Belgium, and France pro- 
posed that the WFTU be admitted in an “advisory capacity,” while 
the United States sought equal status for the American Federation of 
Labor, which was not a member of the WFTU.®^ After considerable 
debate, the General Assembly approved a resolution recommending 
that the Economic and Social Council should, as soon as possible, 
adopt suitable arrangements under Article 71 of the Charter, and 
admit the WTTU, the International Cooperative Alliance, the Ameri- 
can Federation of Labor, as well as other international, national and 
regional non-governmental organizations, whose experience the Eco- 
nomic and Social Council might find useful, to consultative status 
with the Economic and Social Council.®® 

Taking note of the resolution of the General Assembly, the Economic 
and Social Council, at its first session, created a temporary Committee 
on Arrangements for Consultation with Non-Govemmental Organiza- 
tions, which was instructed to submit detailed proposals concerning 
consiJtation with international, national, and regional non-govem- 
mental organizations. The establishment of such a committee had 
been recommended by the Preparatory Commission.®^ 

The Report of the Committee on Arrangements for Consultation 
with Non-Govemmental Organizations, approved by the Council on 
June 21, 1946,®^ recommended that the following principles be applied 
in establishing a list of non-governmental organizations eligible for 
consultation: 

UN, General Assembly, Official Becords of the First Part of the First Session 
. . . , Plenaty Meetings . . . , p. 326-8, 402-12, 501-35. 

^ UN, General Assembly, Resolutions Adopted , , . During the First Pert of 
its First Session . . , , Doc. A/64, p. 10. 

^ Report of the Preparatory Commission . . . , Doc. PC/20, p. 29. 

UN, Economic and Social Council, Officid Becords, First Year: Second Ses- 
sion, p. 360-5. 
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1. The organization shall concerned with matters falling within the 
competence of the Economic and Social Coimci! with respect to inter- 
national economic, social, cultural, educational, health and related matters. 

2. The aims and purposes of the organization should be in conformity 
with the spirit, purposes and principles of the Charter of the United Na- 
tions. 

3. Organizations proved to be discredited by past collaborafabn in Fascist 
activities shall not for the present be admitted. 

4. The organization shall be of recognized standing and shall represent 
a substantial proportion of the organized persons within the particular in- 
terest field in which it operates. To meet this requirement, a group of 
organizations may form a pint committee or other bciiy authorized to carry 
on consultation for the group as a whole. 

5. The organisation shall have an established headquarters, with an exec- 
utive officer- It shall have a conference, convention or other policy-making 
body. 

6- The organization shall have autfaoritv’ to speak for its members 
through its authorized representatives. Evidence of this authority shall be 
presented, if requested- 

7- The organization should be international in its structure, with mem- 
bers who exercise voting rights in relation to the policies or action of the 
international organization. 

8- National organizations should normally present their views through 
their respective Governments or through international non-government^ 
organizations to which they belong. It would not, save in exceptional cases, 
be appropriate to include national organizations which are affiliated to an 
international non-govemmental organization covering the same subjects 
on an international basis. National organizations, however, may be included 
in the list after consultation with the Member State concerned if they cover 
a field w^hich is not covered by any international organization or have 
special experience upon which the Council wishes to draw. 

9. The Committee recommends that the Coimcil, in determining the 
scope and methods of consultation with each non-govemmental organiza- 
tion, take, as a basis, the nature and scope of activities of each organiza- 
tion considering the assistance that may be expected by the Council from 
this organization in carrying out the tasks set out in Chapter IX of the 
Charter of the United Nations. 

10. The Committee considers that most dose consultative connexion 
should be established with the World Federation of Trade Unions, which 
has already applied to the Economic and Social Council with a request to 
establish connexion. 

The Report then recommended the establishment of a standing 
comimttee of the Council composed of the President of the Council 
and five members of the Council,®® who would be assisted by the 

^Tfae five members elected by tbe Council on June 21, 1946, were China, 
Fiance, the Soviet Union, the United Kingdom and me United States. 
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Assistant Secretaries-General for Economic and Social Affairs respec- 
tively, This committee would review applications for consultative 
status submitted by non-governmental organizations, and make recom- 
mendations to the Council. The committee was to be known as the 
"‘Committee on Arrangements for Consultation with Non-Covem- 
mental Organizations” (Council NGO Committee). 

The following principles governing the nature of the consultative 
arrangements were set forth in the Report; 

1. It is important to note that a clear distinction is drawn in the Char- 
ter between participation without vote in the deliberations of the Council, 
and the arrangements for consultation. Under Articles 69 and 70 participa- 
tion is provided for only in the case of States not members of the Council, 
and of specialized inter-govemmental agencies. Article 71, applying to non- 
governmental organizations, provides for suitable arrangements for con- 
sultation. It is considered that this distinction, deliberately made in the 
Charter, is fundamental and that the arrangements for consultation should 
not be such as to accord to non-governmental organizations the same rights 
of participation accorded to States not members of the Coimcil and to the 
specialized agencies brought into relationship with the United Nations. 

2. It should also be recognized as a basic principle that the arrangements 
should not be such as to overburden the Council, or transform it into a 
general forum for discussion, instead of a body for co-ordination of policy 
and action, as is contemplated in the Charter. 

3. Decisions on arrangements for consultation should be guided by the 
principle that consultative arrangements are to be made, on the one hand 
for the purpose of enabling the Council or one of its bodies to secure expert 
infonnation or advice from organizations having special competence on the 
subjects for which consultative arrangements are made, and, on the other 
hand, to enable organizations which represent important elements of pubHc 
opinion to express their views. Therefore, the arrangements for consulta- 
tion made with each organization should involve only the subjects for which 
that organization has a special competence or in which it has a special 
interest. In general these arrangements should be made for a definite period, 
reviewable at the end thereof. 

4. Consultative arrangements should not be made with an international 
organization which is a member of a committee or group composed of in- 
ternational organizations with which consultative arrangements have been 
made, except for different subjects than those for which consultative ar- 
rangements have been made with that committee or group. 

5. In several of the fields covered by the Council &ere will exist special- 
ized inter-govemmental agencies brought into relationship with the Coimcil, 
and participating in its deliberations as provided in Article 70. There may 
be dose connection and co-operation between these agencies and the non- 
governmental organizations whose specific field of interest is the same as or 
similar to that of the specialized agency.. The Council should take this con- 
sideration into account. 
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The Committee Report recognized that the nature of consultations 
would var}’ with the character of the organization. Accordingly, it 
was recommended that in drawing up its list of eligible organizations 
the Council should, so far as possible, define the field of interest of 
each and should distinguish between: 

(a) Organizations which have a basic interest in most of the acthities of 
the Council, and are closely linked with the economic or social life of the 
areas which they represent; 

(b) Organizations which have a special competence but are concerned 
specifically with only a few of the fields of acti\ity covered by the Council; 

(c) Organizations which are primarily concerned with the development 
of public opinion and with the dissemination of information. 

The Report recommended that: 

Organizations in categor\" (a) may designate authorized representatives 
to sit as observers at all the public meetings of the Council. Representatives 
of these organizations, which will include organizations of labour, of manage- 
ment and business, of farmers and consumers, will be entitled to circulate 
to the various members of the Council wnitten statements and suggestions 
within their competence. Such communications will be addressed to the 
Secretariat, which will transmit them to the members of the Council. 

To ensure effective consultation on matters in which organizations have 
special competence or knowledge, it is recommended that those included in 
category (a) may be invited by the Council to consult with a standing 
committee appointed for that purpose,®^ if the Council so desires or the 
organization requests such consultation. The chairman of the Standing 
Committee should be the President of the Council. The representatives 
of the organizations should be able to participate fully in any consultations 
of this kind, so that the Committee may report to the Council on the basis 
of a full exchange of view^s. Upon recommendation of the Standing Com- 
mittee, the Council as a whole may receive representatives of organizations 
in category (a) for the purpose of hearing their views. 

Organizations in categories (b) and (c) may designate authorized 
representatives to sit as observers at public meetings of the Council. They 
may submit written statements and suggestions on matters wuthin their 
competence, and the Secretariat will prepare and distribute a list of all such 
communicatioiis briefly indicating the substance of each. On the request 
of any member of the Council, a communication will be reproduced in full 
and distributed. Any lengthy communications will be distributed only if 
sufiBcient copies are furnished by the organization concerned. 

At a meeting of the Council on September 28, 1947, it was decided that the 
Cotmcil NGO Committee would consult with organizations after admission as well 
as review applications for consultative status Rom all non-govemmental organiza- 
tions. UN, Economic and Social Cotmcil, Ile$olutions Adopted . . . during Its 
Third Session . . . , Doc. E/245/Rev. 1, p. £6r-7,„ 
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To msure effective consultation on matters in which organizations have 
special competence or knowledge, it is recommended that those included in 
categories (b) and (c * may be m\ited by the Council to consult with a 
committee appointed for that purpose, if the Council so desires or the 
organization specifically requests such consultation. Their representatives 
should be able to participate fully in any consultations of this kind so that 
the committee may report to the Council on the basis of a full exchange of 
view's. 

To insure effective consultation with Commissions on matters in 
which non-govemmental organizations have special competence or 
knowledge, the Report recommended that consultation with organiza- 
tions in category (a) should normally be with the Commission itself, 
and that organizations in categories (b) and (c) might consult with 
Commissions through a committee or committees established for the 
purpose. 

During the second part of its first session of the General Assembly, 
the Joint Second and Third Committee considered the matter of 
consultative arrangements of the Council with non-govemmental 
organizations,®"’ particularly the WFTU, which had requested by a 
letter of November 12, 1946, that it be granted (a) the right to submit 
to the Economic and Social Council questions for insertion in the pro- 
visional agenda, and (b) the right to present written and verbal 
statements to the Council on all matters of concern to the Federation. 
The Committee approved the first part of the request but rejected 
the second. The General Assembly finally adopted a recommendation 
to the Economic and Social Council that it give to the WFTU the 
right to submit to the Economic and Social Council questions for 
insertion in the pro\isionaI agenda in accordance with the procedure 
now applicable to specialized agencies, and that all non-govemmental 
organizations in category (a) should receive equal treatment in re- 
spect of consultative arrangements with the Council.®® 

To cany out the General Assembly recommendation, the Economic 
and Social Council, during its fourth session, revised its Rules of Pro- 
cedure and added new provisions, calling for, first, circularization 
of the provisional agenda of each session to non-govermnental organ- 
izations in category (a) as well as members of the Council, Members 
of the United Nations, and specialized agencies; second, preliminary 
consultaticm between the Secretary-General and the non-govemmental 

* UN, General Assembly, Official Records of the Second Fart of the First Ses- 
sion . . . , Joint Committee of the Second and Third Committees^ p. 1-^. 

^ UN, General Assembly, Eesohttions Adopted . . . During ike Second Fart 
of its First Sesdon . . . , Doc. A/64/Add.l, p. 77. 
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organization prior to acceptance of an item proposed by the latter for 
inclusion in the agenda; and, third, the appointment of an Agenda 
Committee composed of the three officers and two other elected mem- 
bers, to make recommendations as to the priorit)’ to be given items in 
the agenda.*’' During its fifth session, the Council adopted additional 
resolutions to implement further the General Assembly recommenda- 
tion.®® By the first it decided that when the Council discussed a matter 
proposed by a non-govemmental organization in category^ (a), the 
organization might present to the Council an introductory* oral state- 
ment "of an expository nature”, and might be invited by the President, 
with the consent of the Council, to make an additional statement during 
the course of the discussion for purposes of clarification. In response to 
a request from the World Federation of Trade Unions that the WFTU 
be given the right to request the convening of the Council in special 
session, the Council took the position that in the light of differences 
between specialized agencies and non-govemmental organizations 
under Articles 70 and 71, and in the light of the consultative arrange- 
ments made under the resolution of June 21, 1946, the request could 
not be granted.^® 

To conform to the resolution of the General Assembly on Spain, 
the Committee on Arrangements for Consultation with Non-Govem- 
mental Organizations recommended, and the Council adopted, a reso- ^ 
lution stating that international non-governmental organizations having 
legally constituted Spanish branches whose policies were determined 
and controlled by the Franco Government would be barred from 
consultative status; (2) that such organizations would not be barred 
(a) if they had only individual members in Spain, (b) if their branches 
served the interests of the Spanish people rather than the Franco 
Government, or (c) if the branches were presently inactive.^®^ 

Non-Govemmental Organizations Granted Consultative Status, 
Applications for consultative status, after being screened by the 
Secretariat on the basis of criteria adopted by tte Council and con- 
sidered by the Council NGO Committee, are finally acted upon by 
the Coxmcil. As of May 3, 1948, non-govemmental organizations had 

®‘UN, Economic and Social Council, ResoUoions Adopted . . . during Its 
Fourth Session . . . , Doc. E/437, p. 46. Sec Rules 9, 10, 11 and 14 of the RtUes Off 
Procedure of the Economic and Socid CouncU, UN, Doc. E/33/Rev. 4. 

®®UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Fifth Session . . . , Doc. E/573, p. 89. 

^Ibid., p. 89-90. 

^ UN, Doc. A/241 and General Assembly, Resolutions Adopted . . - during 
the Second Part of its First Session ...» Doc. A/64/Add.l, p. 63-4, 

^°^UN, Economic and Social Council, Resolutions Adopted . . , during its 
Fourth Session . • . , Doc. E/437, p. 47. 
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been granted consultative status, unconditionally or conditionally, in 
the following numbers: category (a) — 9; category (b) — 60 (including 
national organizations); and category (c) — 5/^- 


Article 72 

1. The Economic and Social Council shall adopt its own rules of 
procedure, including the method of selecting its President. 

The Provisional Rules of Procedure, recommended by the Prepara- 
tory Commission,^®® were adopted provisionally by the Council at its 
first session, and subsequently amended.'^'^ The Council has adopted 
separate Rules of Procedure for its functional Commissions.^®® These 
rules also apply to subsidiary bodies unless otherwise decided by the 
Council.^^ 

% The Economic and Social Coimcil shall meet as required in ac- 
cordance with its rules, which shall include provision for the con- 
vening of meetings on the request of a majority of its members. 

This paragraph leaves the time and frequency of meetings entirely 
to the discretion of the Council. The sole requirement is that the Rules 
of the Council shall provide for the convening of meetings on the 
request of a majority of the members. The Rules of Procedure of the 
Council provide for at least three sessions a year, one to be held 
shortly before the opening of the regular session of the General 
Assembly, The date of each session is fixed by the Council at a previ- 
ous meeting. 

A session shall also be held within thirty days of the request thereof 

(a) by a majority of its members; 

(b) by the General Assembly; or 

(c) by the Security Council, acting in pursuance of Article 41 of 
the Charter. 

With certain qualifications, a session is held if the Security Council, 
the Trusteeship Council, or any Member of the United Nations, or a 
specialized agency requests it and the President of the Council agrees 

^For complete list, see UN, Doc. E/C.2/87. See also. Yearbook^ 1946-47, 
p, 554-5 and UN, Weekly Bulletin, III, p. 290. 

Report of the Freparatory Commission . . . , Doc. PC/20, p. 29-84. 

For Rules o£ ProcOTure as revised by the Councfi during its fifth session, see 
UN, Doc. E/33/Rev. 4. Also published as Doc E/565. 

Rule 66 of Council Rules of Procedure. 
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to the request. The President, with the concurrence of the Vice- 
Presidents, may also call a session of the Council and fix the ’date 
thereof. The Rules provide that the Council may suspend its Rules 
so long as the provisions of the Charter are not \iolated. The Council 
decided to hold only two sessions during 1948 . 



CHAPTER XI 


DECLARATION REGARDING NON-SELF-GOVERNING 
TERRITORIES 

Article 73 

Members of the United Nations which have or assume responsibil- 
ities for the administration of territories whose peoples have not yet 
attained a full measure of self-government recognize the principle 
that the interests of the inhabitants of these territories are paramount, 
and accept as a sacred trust the obligation to promote to the utmost, 
within the system of international peace and security established by 
the present Charter, the weU-being of the* inhabitants of these terri- 
tories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples con- 
cerned, their political, economic, social, and educational advance- 
ment, their just treatment, and their protection against abuses; 

b. to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive 
development of their free political institutions, according to the 
particular circumstahces of each territory and its peoples and their 
varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage 
research, and to cooperate with one another and, when and where 
appropriate, with specialized international bodies with a view to 
the practical achievement of the social, economic, and scientific 
purposes set forth in this Article; and 

e. to transmit regularly to the Secretary-General for information 
purposes, subject to such limitation as security and constitutional 
considerations may require, statistical and other information of a 
technical nature relating to economic, social, and educational con- 
ditions in the territories for which they are respectively responsible 
other than those territories to which Chapters Xn and XTTT apply. 

General, This Chapter establishes the principle of the international 
accountability of Members of the United Nations for the administra- 
tion of non-self-goveming territories. It differs fundamentally from 
Chapters XII and XIII in that it establishes the principle of interna- 
tional accountability without providing machinery of international 

406 
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supervision, while Chapters XII and XIII provide expressly for both 
accountability and supervision. This Chapter has been referred to as 
an international charter of colonial administration." 

By the terms of Article 73, Members of the United Nations recog- 
nize the principle that the interests of the inhabitants of the non- 
self-governing territories which they administer are paramount, and 
furthermore accept as a “sacred trust the obligation to promote to the 
utmost” within the United Nations system of international peace and 
securit\% “the well-being of the inhabitants of these territories.” To 
this end, they accept the more specific commitments listed in the 
Article. This undertaking goes beyond any international agreement 
that has hitherto been made in the definiteness and scope of its provi- 
sions. In comparison, by Article 23 of the Covenant, Members of the 
League undertook “to secure just treatment of the native inhabitants 
of territories imder their control.” WTiile the provisions of Chapters 
XII and XIII of the Charter, relating to the trusteeship system, are 
more detailed and specific, in addition to providing for international 
supervision, they nevertheless depend for their effectiveness upon 
supplementary agreements, while the provisions of Chapter XI applied 
from the time the Charter entered into force.^ 

History of Chapter. The Dumbarton Oaks Proposals did not contain 
provisions specially applicable to non-self-governing territories. At 
Yalta, it was agreed by Prime Minister Churchill, President Roosevelt 
and Premier Stalin that the principles and machinery of a trusteeship 
system should be considered at San Francisco. The provisions of 
Articles 73 and 74 were the outgrowth of proposals made by the 
Governments of Australia and the United Kingdom,® which were sub- 
sequently incorporated into the Proposed Working Paper ^ used as the 
basis for discussion in Conunittee II/4 of the United Nations Confer- 
ence. The text recommended by Committee II/4 consisted of two 
parts: (a) Declaration, to be made applicable to all non-self-goveming 
territories; and (b) International Trusteeship System, to be applied 
to such territories as mi^t be placed under it by subsequent agree- 
ment, In the final draft of the Charter, these became Chapter XI and 
Chapters XII and XIII- 

Scope of Application. In the Proposed Working Paper of the Con- 
ference, the Declaration was made applicable to “territories inhabited 

^Bundle, Ralph J., "Trusteeship and Non-Self-Goveming Territories in the 
Charter of the United Nations,” Department of State, BuUetinj, XIII, p. 1040. 

^ See UN, General Assembly, Resolutions Adopted . . . looting the First Part 
of its First Session ...» Doc. A/64, p, 13. 

®See UNCIO, Doc. 2, G/14 (1) (Documents, III, p. 543-53) and Doc, 2, 
G/26 (d) (Documents, III, p. 60^14). 

^ See UNCIO, Doc, 8Z3, II/4/12 (Docurnents, X, p. 677-83), 
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by peoples not yet able to stand by themselves under the strenuous 
conditions of the modern world ” This phraseology, copied without 
change from Article 22 of the Covenant, was not acceptable on the 
grounds that the words were outmoded, that from the military point 
of view few countries could defend themselves, that few countries, 
if any, were economically self-sufficient, and that the words were 
highly objectionable to some people. The words “territories whose 
peoples have not yet attained a full measure of self-government” met 
these objections and were accepted. 

WTien the General Assembly was considering the implementation 
of the provisions of Article 73 during its first session, the question of 
the further definition of non-self-goveming territories was raised. 
\'arious suggestions were made. The Government of the United States 
suggested that the term included any territories administered by a 
Member of the United Nations which did not enjoy the same measure 
of self-government as the metropolitan area of the Member. The 
Representative of the Soviet Union proposed that the term be defined 
as including all possessions, protectorates and territories the people 
of which had not yet attained self-government and did not possess the 
right to elect local self-governing bodies, or to take part in the legisla- 
tive bodies of the governing country on the same terms as the people 
of the governing country. It was finally decided, however, that any 
attempt at further definition was unwise.^ The resolution of the Gen- 
eral Assembly which was adopted following this discussion listed the 
territories regarding which information had been transmitted or 
promised under this Article.® It was tacitly admitted that the question, 
of the meaning of the term would be considered in relation to the 
facts of each case. 

The provisions of Chapter XI were considered applicable, from the 
time the Charter entered into force, to all territories administered 
under League mandates or for which at a later time trusteeship 
agreements might be negotiated. By its resolution of February 9, 
1946, the General Assembly declared that obligations of Members 
imder Chapter XI were in no way contingent upon the conclusion of 
trusteeship agreements or upon the bringing into being of the Trustee- 
ship Council.^ Once a trusteeship agreement enters into force, the 
obligations of the agreement and of Chapters XII and XIII become 
applicable to the territory in question. However, the principle set 

® UN, General Assembly, Report of Sub-Committee 2 to the Fourth Committee 
. . . , Doc. A/C.4/e8, p. 3. 

® UN, General Assembly, Resolutions Adopted . . . During the Second Part of 
its First Session . . . , Doc. A/64/Add.l, p. 124. 

^ Ibid., Resolutions Adopted . . . During the First Part of its First Session 
. . . , Doc. A/64, p. 13. 
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forth in Article T3 of the paramountcy of the interests of the inhabit- 
ants and the obligations accepted in Articles 73 and 74, with the 
exception of 73(ej, apply also to the trust territories, '*due account 
being given to the terms of the Trusteeship agreements and the differ- 
ent status of the two categories of Non-Self-Goveming Territories/’ ^ 

Obligations of Members. The specific obligations which Members 
accept for the promotion of the well-being of the inhabitants of non- 
self-goveming territories are enumerated under subheads (a) to (e)* 

(a) The obligation to ensure the ‘political, economic, social, and 
educational advancement” of these people is qualified by the obliga- 
tion to show “due respect for the cultures of the peoples concerned.” 
The qualif)ung clause is intended to safeguard native cultures which 
have often, particularly under systems of direct rule, been pushed to 
one side in favor of the cultures of the colonizing powers. This prac- 
tice, while it has sometimes led to more rapid advances in certain 
material respects than could be achieved under practices more re- 
spectful of native cultures, has weakened the basis for autonomous 
development and ultimate self-government. 

The second obligation under (a) is to ensure “the just treatment” 
of the inhabitants of these territories. Ob\iously 5 this is a very general 
term which will lend itself to a variety of interpretations. It follows 
very closely the phraseology of Article 23(b) of the Covenant. Pre- 
sumably it is intended to protect the people in question against arbi- 
trary and discriminatory treatment The term is presumably to be 
interpreted in the light of the general purposes and principles of the 
Charter. 

The third obligation is “to ensure . . . their protection against 
abuses.” There is no specification of particular abuses. The Covenant 
of the League of Nations provided that in territories to be placed 
under B and C mandates, “abuses such as the slave trade, the arms 
traflBc and the liquor traJBBc” were to be prohibited. In the course of 
the committee discussion at San Francisco, the Netherlands Delegate 
drew attention to three grievances which were acutely felt by de- 
pendent peoples: (1) failure to protect their land, particularly arable 
land; (2) forced labor; and (3) the humiliation caused by the asser- 
tion of racial superiority. He asked the Delegate of the United States 
to give an assurance ^at the provisions of this Article implied an 
obligation to deal with these abuses. The United States Delegate 
stat^ in reply that he would regard it as clear “that the abuses you 
refer to are included in the abuses against which the people con- 
cerned are to be protected and the obligation referred to in para- 

® UN, General Assembly, Report of Sub-Committee 1 of the Fourth Committee 
. . , Doc. A/C,4/e9, p. 5. 
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graph 1 (corresponding to Article 73) covers this situation/’ These 
statements were included in the Report of the Rapporteur/ 

(b) This obligation was the subject of long discussion at the 
United Nations Conference and the phraseology finally accepted was 
adopted only after considerable dij6Scult}^ In the Proposed Working 
Paper ^ the phraseology used was: “to develop seITgovemment in forms 
appropriate to the vaiyung circumstances of each territor)^” The Dele- 
gate of China proposed in Committee II 4 that the following phrase- 
ology be substituted: “To promote development toward independence 
or self-government as may be appropriate to the particular circum- 
stances of each territory/’ In support of this change it was argued 
that independence was an aim of many dependent peoples and that 
its attainment should not be excluded from the terms of the Charter. 
Attention was called to the fact that the goal was recognized in 
Article 22 of the Co\’enant and that certain territories placed under 
League mandates had actually become independent states. The hopes 
of dependent peoples would receive a heaxy blow, it was argued, if 
independence was not recognized as a possible objective. Further- 
more, it was pointed out, the right of self-determination is recognized 
in Article I of the Charter. 

Against the proposed change it was argued that the word “inde- 
pendence” means different things to different peoples, that its use 
would lead to confusion and uncertainty, that the ultimate result 
would be the creation of a large number of small states when the 
emphasis should be on the interdependence of peoples, and that the 
use of “self-government” alone did not exclude the possibility of 
independence. Following informal consultations, the Chinese Dele- 
gate agreed to withdraw his amendment on condition that independ- 
ence be included among the objectives of the trusteeship system.^^ 
In the discussion the Delegate of the United Kingdom stated that his 
Government had never ruled out independence as a possible goal for 
dependent territories in appropriate cases but objected to putting it 
forward as a universal co-equal alternative goal for all territories. The 
present phraseology was unanimously accepted. 

While the Charter obligates Members “to develop self-government” 
among the peoples of their non-self-goveming territories, to take 

®UNCIO, Summary Report of Fifteenth Meeting of Committee 11/4, June 18, 
194S, Doc. 1090, II/4/48, p, 3--4 (Documents, X, p. 563-4) and Report of the 
Rapporteur of Committee 11/4, Doc. 1115,11/4/44 (1) (a), p. 13 (Documents, 
X, p- 819). 

UNCIO, Summary Report of Sixth Meeting of Committee 11/4, May 17, 1943, 
Doc. 404, n/4/17, p. 2 (Documents, X, p, 453}. 

XJNCIO, Simmary Report of Eleventh Meeting of Committee 11/4, May 31, 
1945, Doc. 712, 11/4/^, p* 1-2 (Documents, X, p, 496-7). 
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account of "‘the political aspirations'" of these peoples, and **to assist 
them in the progressive development of their free political institu- 
tions”, Members are not obligated, as in the case of trust territories, 
to report on political conditions in the territories under their control, 
4nore specifically on the progress made toward the realization of these 
objectives, nor do they expressly accept any system of international 
control or superv^ision with the achievement of these purposes in view. 
The suggestion of an obligation to place these territories under trus- 
teeship has been resisted by the colonial pow'ers and has not been 
accepted by any organ of the United Nations.^“ With respect to the 
transmission of information on the political advancement of non- 
self-goveming peoples, the General Assembly has simply expressed 
the view that the voluntary submission of such information is entirely 
in conformity with the spirit of Article 73 and should “be therefore 
duly noted and encouraged.” “ 

During the second part of its first session, the General Assembly 
considered a proposal which would have empowered the Economic 
and Social Council together with the administering authorities of 
non-self-go\^ernmg territories to organize regional conferences of 
representatives of non-self-goveming territories to give the peoples of 
these territories the opportunity to express their wishes and aspira- 
tions. This proposal w’as attacked on the ground that it violated the 
Charter, not only by seeking to give the Economic and Social Council 
power it did not possess, but also by intervening in a matter essentially 
within the domestic jurisdiction of states.^^ The resolution as finally 
adopted contained a recommendation to the Members “having or 
assxmiing responsibilities for the administration of Non-Self-Goveming 
Territories to convene conferences of representatives of Non-Self- 
Goveming Peoples chosen or preferably elected in such a way that 
the representation of the people will be ensured to the extent that the 
particular conditions of the territory concerned permit, in order that 
effect may be given to the letter and spirit of Chapter XI of the Charter 
and that the wishes and aspirations of the Non-Self-Goveming Peoples 
may be expressed.”^® 

(c) The obligation ‘'to further international peace and security” 
applies here to the administration of non-self-goveming territories. It 
requires no special comment. 

^'See comment on Article 77 (1) (c), infra, p. 434. 

^ UN, General Assembly, Records of the Second Session . , , , Resolu’- 

tions . . . , Doc. A/519, p, 56. For furtlier comment, see infra, p. 412L 

For General Assembly discussion, see UN, General Assembly, Official Records 
of the Second Part of the First Session . - . , Plenary Meeting . . , , p. 1327--56. 

^ UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 126-7. 
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(d) The obligations set forth in (d) are related to those contained 
in (a) but refer more particularly to the use of methods of scientific 
inquiry and cooperation between national administrations and inter- 
national bodies in the development of programs for the achievement 
of broad social and economic purposes. It is to be noted that th® 
Charter uses the term ‘‘specialized international bodies” instead of 
“specialized agencies” suggesting that the cooperation envisaged is 
not to be limited to the specialized agencies referred to in Article 57. 
The Caribbean Commission established by agreement of October 30, 
1946 as a continuation of the Anglo-American Caribbean Commis- 
sion, and the South Pacific Commission, established under the terms 
of the agreement of February 6, 1946,^" are examples of such coopera- 
tion at the regional level. In this connection, it is to be noted that the 
General Assembly, in imiting its Fourth Committee to constitute a 
special committee to examine the information transmitted under Arti- 
cle 73(e), authorized the special committee “to avail itself of the coun- 
sel and assistance of the specialized agencies . . and “to establish 
liaison with the Economic and Social Council.” 

(e) This obligation represents a great advance over previous inter- 
national practice. While such information has been generally available 
since most colonial administrations have followed the practice of 
making reports to their national legislative bodies and their own 
people, the acceptance of the obligation to make such information 
avaflable to an international organ is new. 

The obligation is subject to a two-fold limitation. In the first place, 
it is limited to information “of a technical nature relating to economic, 
social, and educational conditions.” It was argued by the Soviet Repre- 
sentative in the second part of the fir^ session of the General Assembly 
that since the United Nations was also interested tmder this Article in 
the political advancement of non-self-goveming people, reports should 
include political information in order that progress in these matters 
might be noted. It was generally recognized that it was not mandatory 
to include information on political progress in the reports, though such 
information was of great importance and its inclusion was greatly to 
be desired.^^ During the second session of the General Assembly the 
question was again discussed. The Fourth Committee adopted by a 

^Caribbean Commission Press Release, October 30, 1946 and International 
Organization, I (1947), p. 251-6. 

South Sieas Commission Conference Paper P/18, February 6, 1947 and Inter- 
national Organization, I ( 1947), p. 419-27. 

UN, Doc. A/385, p. 20 and General Assembly, Official Records of the Second 
Session . . . , Resolutions . . . , Doc. A/519, p. 

UN, General Assembly, Report of Sub-Committee 2 to the Fourth Committee 
. . . , Doc. A/C.4/68,p. 6. 
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close vote a resolution by which the General Assembly would recom- 
mend the transmission of such information.^'' In the General Assembly 
the view prevailed that this proposal went beyond the terms of the 
Charter and the resolution as finally adopted simply stated that "the 
voluntary" transmission of such information” should be “duly noted and 
encouraged.'' 

In the second place, the obligation does not apply to territories to 
which the provisions of Chapters XII and XIII apply. This is under- 
standable since for such territories the administering authorities are 
under the obligation to make annual reports of a more comprehensive 
and detailed nature than those provided for in this Article. 

Article 73(e) does not specify the period which the report is to 
cover, the frequency of reports, or their form. In the General Assembly 
discussion it was pointed out that due to variations of administrative 
practice, it would be diflScult for administering authorities to submit 
reports covering identical periods of time. It w^as agreed in the dis- 
cussion that while some colonial administrations might have diflSculty 
in meeting any deadline that might be set, it was necessary that the 
bulk of the reports be in by a set date in order that the Secretariat 
have the time to prepare a summary of them for submission to 
the General Assembly, Consequently, the General Assembly reso- 
lution of December 14, 1946 invited “Members transmitting infor- 
mation to send to the Secretary-General by 30 June of each year the 
most recent information which is at their disposal.” The reports 
that have been submitted show a basic similarity as to topics covered. 
The second session of the General Assembly, on the basis of recom- 
mendation of its ad hoc Committee, adopted a resolution recommend- 
ing that Members transmitting information xmder this Article "be 
invited to undertake all necessary steps to render the information as 
complete and up to date as possible”, and for this purpose, to ensure 
that specified items in an attached standard form "be covered in so far 
as they apply to the territories concerned.” ^ 

International Consideration of Information, The Charter does not 
expressly state that any action is to be taken on the information sub- 
mitted under Article 73(e). However, under Article 10, the General 
Assembly “may discuss any questions or any matters within the scope 

^UN, General Assembly, Information from Non-Self -Governing Territories: 
"Report of the Fourth Committee, Doc. A/4M, p. 14. 

^ UN, General Assembly, Official Records of the Second Session . . . , Resolu- 
tions . . . , Doc. A/519, p. 56. 

^UN, General Assembly, Resolutions Adopted , . . During the Second Fart 
of its First Session . . . , Dix:. A/64/Add.l, p. 124-6. 

UN, General Assembly, Information from Non-Sdf-Goveming Territories: 
Report of the Fourth Committee, Doc. A/42^, p. 5-18 and Official Records of the 
Second Session . - . , Resolutions . . . , Doc. A/519, p. 48-^. 
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of the present Charter . . • and may make recommendations to the 
Members of the United Nations . . This would seem to provide 
adequate legal basis for the General Assembly to discuss information 
submitted under this Article and make appropriate recommendations, 
and it has been so interpreted. 

In its resolution of February 9, 1946, the General Assembly re- 
quested the Secretary-General to include in his annual report on the 
work of the United Nations a statement summarizing such information 
as may have been transmitted to him under Article 73(e).^* During 
the second part of the first session, two proposals were made for addi- 
tional steps to assure careful consideration of the information sub- 
mitted. One w’as that the information should be submitted to the 
Trusteeship Council for examination and report to the General 
Assembly. This was opposed on the ground that the Trusteeship 
Council did not have this power under the Charter. The other was 
that a special ad hoc committee should be created by the General 
Assembly to aid it in considering the information received. This pro- 
posal, too, was resisted on constitutional grounds and as being un- 
necessaiy and unwise, but was accepted. The resolution of the General 
Assembly as finally adopted on December 4, 1946/® in addition to 
recommending a summarization of the information by the Secretary- 
General as did the resolution of February 9, invited the Secretary- 
General to convene some time before the opening of the second 
session of the General Assembly “an ad hoc Committee composed in 
equal numbers of representatives of the Members transmitting infor- 
mation under Article 73(e) of the Charter and of representatives of 
Members elected by the General Assembly at this session, on the 
basis of an equitable geographical distribution.” Furthermore, the 
resolution invited the ad hoc Committee “to examine the Secretary- 
Generals summary and analysis of the information with a view to 
aiding the General Assembly in the consideration of this information, 
and with a view to making recommendations to the General Assembly 
regarding the procedures to be followed in the future and the means 
of assuring that the advice, expert knowledge and experience of the 
specialized agencies are used to best advantage.” 

In addition the General Assembly resolution provided for coopera- 
tion by the specialized agencies in the consideration of this informa- 
tion. It recommended that the Secretary-General make aU information 
submitted under this Article available to the specialized agencies, and 

^ UN, Genacal Assembly, ResohOions Adopted . . . During the First Part of Us 
First Session . . . , Doc. A/64, p. 13. 

See UN, Geoml Assembly, Report of Sub-Committee 2 to the Fourth Com- 
mittee . . . , Doc. A/C.4/68, p. 7—13 and Resolutions Adopted . . . During the 
Second Part of its First Session . . . , Doc. A/64/Add.l, p. 124-6. 
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imited the Secretar\’-General to request certain enumerated agencies 
to send representatives “in an advisory capacity"’ to the meetings of 
the ad hoc Committee. 

The provisional agenda of the ad hoc Committee, prepared by the 
Secretariat on the basis of the General Assembly s resolution, called 
for the examination of the Secretaiy’-General's analyses of the infor- 
mation transmitted by Members on education, labor, public health 
and agriculture, the Secretary-General’s summaries by territories, and 
recommendations to be made concerning procedures to be followed 
in the future. The Committee decided on its own initiativ'e to place 
these additional items on its agenda: the examination of the standards 
of Ihlng of the local European and other populations; the examination 
of birth and death rates; the examination of “such information as may 
be transmitted on participation of local populations in local organs of 
gov^emment”; and the analysis of economic information.®^ A Soviet 
proposal to add the examination of petitions received from peoples 
of non-self-goveming territories was defeated. 

The Committee considered that the information transmitted to date 
did not give a suJBBciently clear picture of conditions of life in the non- 
self-governing territories. In order to make available to the General 
Assembly a more complete picture, the Committee recommended that 
a standardized form should be followed in the preparation of reports 
and that the Secretary-General, subject to certain qualifications, use 
oflBcial publications of Members administering such territories in addi- 
tion to reports submitted, and documents published by inter-govem- 
mental or scientific bodies on matters relating to non-self-goveming 
territories.®^ 

To assist the General Assembly in reaching conclusions on the infor- 
mation submitted, the Committee recommended that “for purposes of 
comparison the Secretary-General should be authorized in addition, 
to include in his summaries and analyses all relevant and comparable 
official statistical information as is available in the statistical services 
of the Secretariat and as may be agreed upon between the Secretary- 
General and the Member concerned, giving appropriate citation of 
sources.” When the draft resolution containing this recommendation 
came before the Fourth Committee of the General Assembly, an 
amendment was adopted, on the proposal of the Soviet Ddegate, to 
insert after the words “for purposes of comparison” the words “between 
data relating to the various Non-Self-Goveming Territories and their 

®®UN, General Assembly, Information Transmitted under Article 7S(e) of the 
Charter: Report of the Ad Hoc Committee^ Doc. A/385, p. 2-^, 
p. 14-7, 
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metropolitan areas.” The General Assembly, however, voted to 
adopt the recommendation of the ad hoc Committee.^ 

The General Assembly also adopted a resolution, following the 
recommendation of the ad hoc Committee and its Fourth Committee, 
inviting the Secretary-General to enter into relations with the secre- 
tariats of the specialized agencies which would permit them to assist 
the Secretary-General in preparing analyses of the information re- 
quired, to make recommendations to the General Assembly through 
the appropriate channels with respect to the form and content of the 
information, and to bring to the notice of the General Assembly 
'“conclusions based on this information and supplemental information 
as to conditions, within their respective fields of interest, of Non-Self- 
Goveming Territories generally and particularly as to the services 
which the specialized agencies might make available to the adminis- 
tering nations in improving these conditions.” 

With respect to 4e future procedure of the General Assembly, the 
ad hoc Committee recommended that the Fourth Committee be in- 
vited to “constitute a special committee to examine the information 
transmitted under Article 73(e) of the Charter on the economic, social 
and educational conditions in the Non-Self -Governing Territories, and 
to submit reports thereon for the consideration of the General Assem- 
bly with such procedural recommendations as it may deem fit, and 
with such substantive recommendations as it may deem desirable 
relating to functional fields generally but not with respect to individual 
territories”; that the special committee be authorized to avail itself of 
the counsel and assistance of the specialized agencies, to establish 
liaison with the Economic and Social Coxmcil, and to invite govern- 
ments to provide such supplemental information as may be desired 
“within the terms of Article 73(e)”; and that the special committee 
be composed of Members of the United Nations transmitting infor- 
mation imder Article 73(e) and an equal number of members elected 
by the Fourth Committee “on as wide a geographical basis as possi- 
ble” The Fourth Committee proposed instead a special committee 
of the General Assembly, with more general terms of reference, in- 
cluding the power to make “such recommendations as it may deem 
appropriate”^ Objection was made to this proposal on the ground 
that it would estab^h a body similar to the Trusteeship Council and 

2»UN, Doc. A/424, p. 2. 

^ UN, General Assembly, Officud Records of the Second Session . . . , Reso- 
lutions . . - , Doc. A/519, p, 55-6. 

UN, Doc. A/385, p. 19; Doc. AI42A, p. 14-5; and General Assembly, Official 
Records of the Second Session . . . , Resolutions . . . , Doc. A/519, p. 56-7, 

22UN, Doc. A/385, p. 20. 

UN, Doc. A/424, p. 15. 
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would go beyond the terms of the Charter. The General Assembly 
finally adopted the draft proposed by the ad hoc Committee.®* 


Arficfe U 

Members of the United Nations also agree that their policy in 
respect of the territories to which this Chapter applies, no less than in 
respect of their metropolitan areas, must be based on the general 
principle of good-neighborliness, due account being taken of the 
interests and well-being of the rest of the world, in social, economic, 
and commercial matters. 

WTiile Article 73 obligates Members to recognize the interests of 
die inhabitants of non-self-goveming territories as paramount and to 
promote their well-being, this Article commits them in respect to these 
territories to the “general principle of good neighborliness.” Obriously 
this is at most a guiding principle of policy wthout any specific legal 
content. It recognizes in a general way that other countries have 
interests in these territories which if adversely affected by policies 
followed by the administering state give them legitimate ground for 
complaint. It requires Members to take these interests into account 
in formulating policies for the territories in question, but it does not 
give to other countries any legal protection against policies and prac- 
tices which might be generally regarded as unneighborly. 

The Article would appear to be directed particularly against dis- 
criminatory policies such as the closed-door in commercial policy, 
imperial preference, discriminatory immigration restrictions, and ex- 
clusion of or discrimination against the nationals of countries other 
than the a dminis tering state in the granting of concessions. 

UN, General .Assembly, Officid Records of the Second Session . . . , Resolu- 
tions . . . , Doc. A/519, p. 57. 
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INTERNATIONAL TRUSTEESHIP SYSTEM 
Article 75 

The United Nations shall establish under its authority an intema- 
tional trusteeship system for the administration and supervision of 
such territories as may be placed thereunder by subsequent individual 
agreements. These territories are hereinafter referred to as trust 
territories. 

This Article provides for the establishment of an international trus- 
teeship sv^^stem comparable to the mandates system which was estab- 
lished under Article 22 of the League Covenant.^ It places on the 
United Nations the definite obligation to establish such a system and 
Indicates broadly the area of its application, leaving to subsequent 
Articles the detailed implementation of the obligation. 

The Dumbarton Oaks Proposals contained no provisions on this 
matter. It was understood that this was one of the questions left over 
for further study and subsequent negotiation, and that it was to be 
placed on the agenda of the United Nations Conference. The matter 
was considered at the Yalta Conference by the Heads of the Govern- 
ments of the Soviet Union, the United Kingdom and the United States, 
and an agreement was reached which was subsequently announced as 
follows: 

It was agreed that the five Nations which will have permanent seats on 
the Security Council should consult each other prior to the United Nations 
Conference on the question of territorial trusteeship. 

The acceptance of this recommendation is subject to its being made clear 
that territorial trusteeship will only apply to {a) existing mandates of the 
League of Nations; {b) territories detached from the enemy as the result 
of the present war; (c) any other territory which might volxmtarily be 
placed xmder trusteeship; and {d) no discussion of actual territories is con- 
templated at the forthcoming United Nations Conference or in the pre- 
liminaiy consultations, and it vrill be a matter of subsequent agreement 
which territories within the above categories will be placed under trustee- 
ship.^ 

^On the League mandate system, see Wright, Quincy, Mandates tinder the 
League of Nations, Chicago, 1930 and League of Nations, The Mandates System, 
Origin — Principles — Application, Geneva, 1945. 

* Department of State, Press Release 289, March 24, 1947. 
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MTien the United Xations Conference convened, the Sponsoring 
Governments had as yet reached no agreement on a set of proposals 
covering the establishment of a trusteeship system to be submitted 
to the Conference. Proposals were submitted by the Governments of 
Australia,^ China,^ France," the Soviet Union,"^ the United Kingdom,^ 
and the United States.® Subsequently, at the request of the Chairman 
of Committee II '4, and in order to expedite its work, the Delegate 
of the United States ( Stassen ) presented a Proposed Working Paper 
for Chapter on Dependent Territories and Arrangements for Inter- 
national Trusteeship, with the understanding that the acceptance of 
this document by the Committee as the basis for discussion did not 
constitute an approval by the Committee of the substance of the Paper 
or aflFect in any way positions taken by delegates. The Working Paper 
was accepted by the Committee with these understandings.^ 

On the basis of the Working Paper, the Committee, with the assist- 
ance of a drafting subcommittee, drafted its recommendations for the 
Charter provisions relating to the establishment of an international 
trusteeship system, and the related Declaration Regarding Non-Self- 
Governing Territories,^ The text recommended by the Committee 
was extensively revised by the Coordination Committee as to the 
arrangement of material but not as to substance. 

The Preparatory Commission ga\'e consideration to the establish- 
ment of the trusteeship system. It called attention to the serious 
consequences of delay and recommended that the General Assembly 
call upon states administering territories under League mandate to 
imdertake practical steps for the conclusion of trusteeship agreements 
which when approved by the General Assembly would permit the 
establishment of the Trusteeship Council.^^ Declarations were made 
by the Governments of Australia, Belgium, New Zealand and the 
United Kingdom before the General Assembly during the first part 
of its first session indicating their readiness to conclude agreements 
with respect to certain mandated territories under their control. The 
French Government made a declaration indicating a qualified readi- 

®UNCIO, Doc. 2 G/14 (1), p. 6 (Documents, IH, p. 548). 

^UNCIO, Doc. 2, G/26 (e) (DocumenU, HI, p. 615-7). 

»UNCIO, Doc. 2, G/26 (a) (Documents, HI, p. 604-6). 

«UNCIO, Doc. 237, G/26 (f) (Documents, IH, p. 618-9). 

^UNCIO, Doc. 2, G/26 (d) (Documents, 111, p. 809-14). 

SUNCIO, Doc. 2, G/26 (c) (Documents, UI, p. 607-8). 

® UNCIO, I>oc. 323, n/4/12 (Documents, X, p. 677-83) and Summary Report 
of the Fifth Meeting of Committee 11/4, May IS, 1945, Doc. 364, 11/4/ IS, p. 2 
(Documents, X, p. 447). 

UNCIO, BepH>rt of the Rapporteur of Committee 11/4, Doc. 1115, Jl/4/44 (1) 
(a), p. 8-12 (Documents, X, p. 614-8). 

Report of the Freparatory Coimmssion . . . , Doc. PC/20, p. 49. 



420 CEL\RTER OF THE UNITED NATIONS 

ness. The General Assembly gave full consideration to the matter and 
adopted a resolution welcoming the declarations made and inviting 
States administering mandated territories “to undertake practical steps, 
in concert with the other States directly concerned” to conclude trus- 
teeship agreements and submit them to the General Assembly for its 
approval, not later than the second part of its first session.^^ 

During the inten’al between the first and second parts of the General 
Assembly's first session, draft agreements for eight former mandated 
territories were prepared. These were submitted to the General 
Assembly which, on December 13, 1946, after careful consideration 
of the proposals by its Fourth Committee, approved them with some 
minor changes to which the initiating governments had agreed.^® The 
following day, December 14, the Assembly proceeded to the constitu- 
tion of the Trusteeship Council,^* which had its first meeting on 
March 26, 1947. 


Article 76 

The basic objectives of the trusteeship system, in accordance with 
the Purposes of the United Nations laid down in Article 1 of the 
present Charter, shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social, and educational ad- 
vancement of the inhabitants of the trust territories, and their pro- 
gressive development towards self-government or independence as 
may be appropriate to the particular circumstances of each territory 
and its peoples and the freely expressed wishes of the peoples con- 
cerned, and as may be provided by the terms of each trusteeship 
agreement; 

c. to encourage respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or re- 
ligion, and to encourage recognition of the interdependence of the 
peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial 
ruatters for all Members of the United Nations and their nationals, and 
also ^ual treatment for the latter in the administration of justice, 

^UN, General Assembly, Resolutions Adopted . , . During the First Part of 
its First Session . , . , Doc. A/64, p. 13. 

^ Ibid., Resolutions Adopted . . . During the Second Part of its First Session 
. . . , Doc. A/64/Add.l, p. 122. For texts of agreements approved together 
with text of Nauru agreement approved during the second session, see UN, Doc. 
T/Agreement/1 — Doc. T/Agreement/9. 

^^UN, General Assembly, Resolutions Adopted , . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 122-3. 
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without prejudice to the attainment of the foregoing objectives and 
subject to the provisions of Article SO, 

Comparison with Objectives of League Mandates Stjstem, The pur- 
poses of the League mandates system were not brought together in 
one place and generalized as is done in the Charter. The well-being 
and development of “peoples not yet able to stand by themselves 
under the strenuous conditions of the modem world” was recognized 
as a general over-all purpose. For Class A mandated territories, the 
attainment of independence was obviously a principal objective. For 
territories to be administered under Class B mandates, other objectives 
were set forth: “freedom pf conscience and religion,” “the prohibition 
of abuses such as the slave trade, the arms traffic and liquor traffic,” 
“the prevention of the establishment of fortifications of military and 
naval bases and of military training of the natives for other than police 
purposes and the defense of territory,” and securing “equal opportuni- 
ties for the trade and commerce of other Members of the League.” 
In the case of territories to be placed under Class C mandate, only 
those purposes relating to tibe interests of the indigenous populations 
were recognized. Furthermore, by the terms of Article 23(b) of the 
Covenant, the Members of the League undertook “to secure just 
treatment of the native inhabitants of territories under their controL” 

The Charter ob\iously goes considerably beyond the League in its 
definition of the basic purposes of the trusteeship system. This Article 
follows rather closely the statement of fundamental obligations set 
forth in Article XI (Declaration Regarding Non-Self -Governing Terri- 
tories). There are, however, important differences to be noted, due 
in large measmre to the fact that the Declaration applies primarily to 
non-self-goveming territories which are not placed under international 
trusteeship arrangements, and which are and for a long time may 
remain parts of the territorial domain of the governing state and 
subject to its jurisdiction, while Article 76 applies to territories which 
are placed under an international regime widi the administering au- 
thority exercising only the powers of trustee as defined in the trustee- 
ship agreement. 

Objectives Analyzed: ^ a. International Peace and Security. The 
objective stated in a requires no detailed comment Article 84 provides 
for the implementation of this purpose.^® Provisions of trusteeship 
agreements intended to achieve this purpose are considered in the 
comment on this Article. 

b. Political, Economic and Social Advancement. This objective is 

“ See Article 22 of the Covenant of the League of Nations and Wright, op. cit. 

^ See also, commeiit on Artide 81, infra, p. 447. 

^ For text and comment, see infra, p. 457. 
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first stated in general terms and is particularly notable for tbe empha- 
sis which it places upon the positive approach to the welfare of non- 
self -governing peoples. This new emphasis is also found in the trus- 
teeship agreements themselves which, as in the case of the Tanganyika 
agreement” stress the obligation of the administering authority to 
develop adequate educational facilities for the native inhabitants and 
in other specific ways advance their economic, social, and educational 
welfare. On the other hand, this Article and the agreements, for the 
most part, do not deal specifically with abuses. By way of exception, 
the Western Samoan agreement obligates the administering au- 
thority to: 

1. prohibit all forms of slaver)' and slave trading; 

2. prohibit all forms of forced or compulsory labor, except for essential 
public works and services as specifically autiborized by the local adminis- 
tration and then only in times of pubhc emergency, with adequate re- 
muneration and adequate protection of the welfare of the workers; 

3. control the traffic in arms and ammunition; 

4. * control, in the interest of the inhabitants, the manufacture, importation 

and distribution of intoxicating spirits and beverages; and 

5. control the production, importation, manufacture, and distribution of 
opium and narcotic drugs.^® 

The agreement for the former Japanese Mandated Islands contained 
provisions of a similar, though more general, nature. It was explained 
in the course of committee consideration in the General Assembly, 
that the agreements for the five African territories did not include 
such pro\isions for the reason that they were already contained in 
international treaties and conventions in force.^® 

It furthermore is to be home in mind that the obligations of Articles 
73 and 74 are applicable to trust territories, and consequently admin- 
istering authorities are bound by the provision of Ailicle 73(a) to 
protect the peoples of non-self-goveming territories against abuses. 

The second part of h is in the nature of a particularization of the 
more general objective first stated. It corresponds to Article 73(b). 
The difference of phraseology is to be particularly noted, however, 
as these two texts were the result of a compromise referred to above, ^ 
and were intended to express somewhat different ideas. Under Arti- 
cle 73(b) Members are obligated to develop “self-government” and 
“to assist them (the p^ples of non-self-goveming territories) in the 
progressive development of their free political institutions ” This is 

See infra, p. 635. 

^ XJN, Doc. T/Agreement/1, Article 6. 

^UN, General Assembly, Fourth Committee: Report of Sub~Committee I. 
Doc. A/C.4/69, p. 8. 

supra, p. 410. 
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not an obligation to give independence to these peoples at some future 
time, but only an obligation to develop "‘self-government” and “free 
political institutions” which may, but will not necessarily, take the 
form of “independence”, using that term in the sense of the severance 
of all political ties with another state, or at least the right to do so. 
Under Article 76(b), howe\^er. the basic objective of the trusteeship 
system is declared to be the ‘progressi\ e development towards self- 
government or independence” of the peoples of the trust territories. 
Thus, “self-government”, which may take the form of independence 
but does not necessarily, and “independence” become equal alterna- 
tive objectives. The factors determining which of these objectives 
should be pursued are “the particular circumstances of each territory 
and its people,” “the freely expressed wishes of the peoples con- 
cerned,” and “the terms of each trusteeship agreement.” 

The trusteeship agreements thus far made contain detailed provi- 
sions with respect to the attainment of these objectives. These pro\i- 
sions, however, did not fully satisfy some Members of the United 
Nations who, in the course of General Assembly consideration of draft 
proposals, and of Security Council consideration of the United States 
draft proposal for the Japanese Mandated Islands, were openly critical 
and succeeded in marshalling substantial support for proposed modi- 
fications. Some changes were made in the draft agreements with the 
consent of the proposing states as the result of these discussions, and 
on some points where the proposing states were unwilling to accept 
the suggested changes, explanations w^ere given which, in the case of 
the General Assembly, were included in the Report of the Fourth 
Committee. 

Six of the agreements — those for New Guinea, Ruanda-Urundi, the 
Cameroons under French mandate, Togoland under French mandate, 
the Cameroons imder British mandate, and Togoland under British 
mandate — permit the administrative authority to treat the territory 
for administrative purposes as an integral part of the territory of the 
administering state, subject to the provisions of the Charter and the 
agreement. This provision was strongly criticised on the ground that 
it constituted, in effect, annexation, and was inconsistent with the idea 
of progressive development toward self-government or independence. 
The Delegates of Belgium and France stated that it was the interpre- 
tation of fiieir governments that the words “as an integral part” were 
necessary as a matter of adininistrative convenience and were not 
considered as granting the power to diminish the political individuality 
of the trust territory. The United Kingdom Delegate stated that the 

Sayre, Fxsoeb B., Piobkms Arising from the United Nations 

Trusbeesh^ System,’* American Journal of IntematiorM Law, XLII, p. 279-81. 



424 CHARTER OF THE UNITED NATIONS 

retention of the words did not involve the administration of ihe terri- 
tories as integral parts of the United Kingdom itself and did not imply 
British sovereignty in these areas*^ 

The provisions of the agreements with respect to ^progressive de- 
velopment towards self-government or independence’’ vary consider- 
ably. Article 8(c) of the Agreement for New Guinea (Australia) 
assures to "the inhabitants of the Territory, as may be appropriate to 
the particular circumstances of the territory and its peoples, a pro- 
gressively increasing share in the administrative and other services of 
the Territory.*’ By Article 6 of the Agreement for Ruanda-Urundi 
(Belgium), the administering authority assures the inhabitants "an 
increasing share in the administration and services, both central and 
local of Ae territory’; it shall further such participation of the inhab- 
itants in the representative organs of the population as may be 
appropriate to the particular conditions of the territory.”^ Article 5 
of the agreements for the territories of the Cameroons and Togoland, 
formerly under French mandate, provides that the administering 
authority shall take measures "to ensure the local inhabitants a share 
in the administration of the territory by the development of repre- 
sentative democratic bodies, and, in due course, to arrange appropriate 
consultations to enable the inhabitants freely to express an opinion 
on their political regime and ensure the attainment of the objective 
prescribed in Article Tdb.” Article 5 of the Agreement for Western 
Samoa (New Zealand) obligates the administering authority to assure 
to the inhabitants "a progressively increasing share in the administra- 
tive and other services of the territory”, to develop participation "in 
advisory and legislative bodies and in the government of the territory”, 
and to “take all other appropriate measures with a view to the political 
advancement of the inhabitants” in accordance with Article 76 (b).^® 
The relevant provisions of the agreements for the administration by 
the United Kingdom of Tanganyika and of the Cameroons and Togo- 
land formerly under British mandate are very similar to those of the 
Western Samoan agreement.^ The agreement for the adniinistration 
by the United States of the former Japanese Mandated Islands as a stra- 
tegic area specifically recognizes “self-government or independence” 
as the goal of political development and indicates in much the same 

^ UN, General Assembly, Report of the Fourth Committee, Doc. A/258, p. 5-6. 

^ UN, Doc. T/Agreement/8. Tbe agreement for Nauru contains a similar pro- 
\*ision. See UN, Doc. T/ Agreement/9, Article 5(c). 

^ UN, Doc. T/Agreement/3. 

UN, Doc. T/Agreement/5 and Doc. T/Agreement/7. 

^ UN, Doc. T/Agreement/l. 

^UN, Doc. T/Agreement/2, Article 6; Doc. T/Agreeinent/4, Article 6; and 
Doc. T/Agreeinent/6, Article 6, 
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phraseology as the New Zealand and British agreements the specific 
means by which the goal is to be attained.*' 

In the consideration of draft proposals of the first eight agreements 
by the General Assembly, attempts were made to get amendments 
accepted by which the administering authorih’ would be more defi- 
nitely committed to the realization of ‘'self -government or independ- 
ence.’^ These attempts took the form of proposals to include these as 
specific objectives in each agreement, to pro\ide specifically the means 
by which the inhabitants of a territory^ might express their opinion, 
to set a time limit to the agreement and thus to require the recon- 
sideration of its terms at the end of a fixed time, and to require that 
upon the termination of the agreement all powers and propert)^ rights 
would revert to the people of the territor\\ These proposals, some 
of which were accepted by the Fourth Committee, were not acceptable 
for the most part to the administering governments. A common argu- 
ment was that they either went beyond the terms of the Charter or 
were implicit in the terms of the Charter, and therefore did not re- 
quire repetition. 

Criticism was made of proilsions in some of the tnisteeship pro- 
posals permitting the administering authorities to constitute the trust 
territories into customs, fiscal or administrative unions or federations 
with adjacent territories under their sovereignty or control.^ It was 
argued that such a provision pointed in the direction of political union 
or outright annexation, not self-government or independence. The 
Delegates of Australia, Belgium, France and the United Kingdom gave 
assurance that they did not consider the terms of the articles in ques- 
tion “as giving powers to the administering authority to establish 
any form of political association between the Trust Territories respec- 
tively administered by them and adjacent territories which would in- 
volve annexation of the Trust Territories in any sense or would have 
the effect of extinguishing their status as Trust Territories.” ^ 

c. Human Rights and Fundamental Freedoms, The phraseology 
used in the first part of Article 76(c) is taken from Article 1. There is 
apparently no special significance to be attached to the somewhat 
abbreviated form used, i.e. “to encourage” in place of “to promote 
and encourage.” As we have already seen. Article 22 of the Covenant 

27 UN, Doc. S/318, Article 6(1). 

28 See Article 5(b) of the trusteeship agreements for Tanganyika, the Cameroons 
and Togoland, under British administration. 

28 UN, General Assembly, Report of the Fourth Committee, Doc, A/258, p. 7. 
This question was considered by the Trusteeship Council in connection with the 
United Kingdom Order in Council linking Tanganyika administratively with Kenya 
and Uganda. See UN, Trusteeship Council, Report of the Drafting Committee on 
Report on the Administration of Tangamftka for 1947, Doc. T/204 and discussions 
in third session of the CounciL 
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provided only for the guarantee of freedom of conscience and reli- 
gion> and that only in territories to be placed under Class B and C 
Mandates, though the provisions of Class A Mandates did incorporate 
like guarantees. See comment on Article 1(3),®® for discussion of 
meaning of the terms “human rights” and “fundamental freedoms ” 

The trusteeship agreements without exception contain provisions 
intended to give effect to this clause. Thus Article 8(d) of the New 
Guinea agreement guarantees, “subject only to the requirements of 
public order, freedom of speech, of the press, of assembly and of peti- 
tion, freedom of conscience and of worship and freedom of religious 
teaching,”®^ In other agreements, different phraseology is used, but 
the same basic rights and freedoms are guaranteed. 

d. Equality of Treatment. Under d are listed two objectives which 
relate to the interests of the Members of the United Nations, as distin- 
guished from the interests of the indigenous populations. In territories 
under trusteeship agreements “equal treatment in social, economic, 
and commercial matters” and in “the administration of justice” is to be 
ensured to all Members of the United Nations and their nationals.®^* 
The principle of equality of economic opportunity was applied to the 
Congo Basin by the Berlin Convention of 1885.®® It was recognized 
in Arfecle 22 of the Covenant in so far as territories placed under 
Class B Mandates were concerned and was also included in Class A 
Mandates though this was not specifically required by the provisions 
of the Covenant.®® As for Class G mandated territories this guarantee 
was omitted, with the result that the territories were in this respect 
assimilated to colonial areas. In principle,* then, this provision repre- 
sents a considerable advance over previous practice. 

The qualification at the end of subparagraph d needs a word of 
comment The words “without prejudice to the attainment of the 
foregoing objectives” are apparently intended to make it possible for 
discaiminatory policies to be pursued, as, for example, bilateral trade 
arrangements providing for the entrance of the goods of one Member 
into the trust territory on more favorable terms than those of another, 
in return for special favors granted, if such arrangements seem to be 
necessary to the economic development of the country. 

The second qualification contained in d declares the objectives here 
set forth “subject to the provisions of Article 80” which conserves 
existing rights pending the making of trusteeship agreements. Since 

^ See supfo^ p. 96. 

^ UN, Etoc. T/Agneenaefiit/S. 

See Sayte, cp, oit., 

BriHsh and For^n State Papers, Vbl. 76, p, 4-20. 

** See Wri^t, op. cif.. Chaps. XV aud XVL For texts of Cla^s A Mandates^ see 
Hudson, Manley O., Iniemational LegidaHoti, I, p. 99-126. 
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the objectives of this Article apply only to territories which have been 
made trust territories as the result of such agreements, this reservation 
has the effect of saying that only to the extent agreed upon in indi- 
vidual trust agreements shall existing rights be affected by the 
provisions of this Article. This reser\'ation was intended in particular 
to protect the position of states administering Class C mandated terri- 
tories who under the terms of the mandate were not required to apply 
the principle of equal treatment/* 

Of the nine agreements for non-strategic areas now in effect, the 
agreements for New Guinea and Nauru are the only ones which do 
not include a specific guarantee of equal treatment. In the course of 
Assembly consideration of the New Guinea draft agreement the Aus- 
tralian Delegate argued that specifiic mention was not necessary since 
the agreement made general reference to the obligations set forth 
in the Charter.®^ The Western Samoan agreement repeats the provi- 
sion of the Charter. The agreements for the six African territories 
follow a common formula, exemplified by Article 9 of the agreement 
for Ruanda-Urundi: 

Subject to the provisions of the following article,^ the Administering 
Authority shall take all necessaiy steps to ensure equal treatment in social, 
economic, industrial and commercial matters for aU Members of the United 
Nations and their nationals and to this end: 

1. Shall secure to all nationals of Members of the United Nations the same 
rights as are enjoyed hy its own nationals in respect of entry into and 
residence in Ruanda-Urundi, freedom of transit and navigation, includ- 
ing freedom of transit and navigation by air, the acquisition of property, 
movable and immovable, the protection of person and property, and the 
exercise of professions and trades; 

2. Shall not discriminate on groxmds of nationality against nationals of any 
Member of the United Nations in matters relating to the grant of con- 
cessions for the development of natural resources of the Territoiy and 
shall not grant concessions having the character of a general monopoly; 

3. Shall ensure equal treatment in 3ie administration of justice to the na- 
tionals of all Members of the United Nations. 

The rights conferred by this article on the nationals of States Members of 
the United Nations apply equally to companies or associations controlled 
by such nationals and formed in accordance with the law of any Member 
of the United Nations.®^ 

By the terms of Article 8 of the trusteeship agreement for the former 
Japanese mandated islands, the United States, as administering aa- 

See connnent on Artide 80, infra, p. 445. 

*5 UN, Jounud . . . , No. 60: No. 4 - A/C.4/a6, p. 106. 

^ Permitting organization of essential public services and cxeatioa of monopo- 
lies tindar certain conditions. UN, Doc. T/Agneement/Sw 
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thority, undertakes to accord nationals of each Member treatment no 
less favorable than is accorded to nationals of other Members ‘except 
the administering authority.” The principle of Article 76(d) is 
applied, however, as regards the administration of justice. 

The agreements of Ruanda-Urundi, Tanganyika, and the territories 
of the Cameroons and Togoland, formerly under British mandate, 
make express provision for the creation of monopolies under certain 
conditions, including monopolies imder private control. There is pro- 
vision, however, that the administering authority, in the selection of 
private agencies for this purpose “shall not discriminate on groimds 
of nationality against Members of the United Nations or their na- 
tionals.” When these provisions were before the General Assembly 
for consideration, considerable skepticism was expressed with respect 
to the wisdom and propriety of permitting such monopolies, both 
because of possible violation of the equality principle and because of 
the adverse eflFects they might have on the economic development of 
the territories. The Governments of Belgium and the United Kingdom 
declared that they had no intention of using the grants of private 
monopolies as normal instruments of policy, that such private monopo- 
lies would be granted only when essential to economic development 
in the interests of the inhabitants, and that in these special cases they 
would be granted for limited periods and promptly reported to the 
Trusteeship Council.®® 


Article 77 

1. The trusteeship system shall apply to such territories in the fol- 
lowing categories as may be placed thereunder by means of trusteeship 
agreements: 

a. territories now held under mandate; 

b« territories which may be detached from enemy states as a result 
oi tbe Second World War; and 

c. taritories voluntarily placed under the system by states respon- 
sible for their administration. 

This paragraph indicates the categories of territories to which the 
trusteeship system is applicable. However, the system did not become 
automatically applicable to these territories once the Charter entered 
info fcMToe. It became applicable only following the negotiation and ap- 
proval of tnisteesh^ agreements as provided in Article 79. 

Territories under Mandate, Falling in the category of territories 

*aVN,I>oc.S/S18,p. 3. 

®®UN, Geaeral Assembly, Eeport of the Fourth Committee, Doc. A/258, p. 6. 
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held under mandate were aU territories placed under mandate in 
accordance with the terms of Article 22 of the Covenant and for 
which the mandates had not been terminated at the time the Charter 
entered into force. Territories originally placed under mandate in- 
cluded the following: 


Territory 

The Lebanon 

Syria 

Palestine 

Transjordan 

Iraq 


Class A Mandates 

Mandatory 

France 

France 

United Kingdom 
United Kingdom 
United Kingdom 


Togoland 

The Cameroons 

Tanganyika Territory 

Togoland 

The Cameroons 

Ruanda-Urundi 


Class B Mandates 

United Kingdom 
United Kingdom 
Uiiited Kingdom 
France 
France 
Belgium 


Class C Mandates 


South West Africa 
The Marianas, Caroline, and Mar- 
shall Islands 

New Guinea (Northeastern part). 
New Ireland, New Britain and the 
Solomon Islands 
Nauru 

Western Samoa 


Union of South Africa 
Japan 


Australia 

British Empire through Australia 
New Zealand 


The independence of Iraq was established on October 10, 19S2, 
following approval by the Council of the League of Nations of an 
agreement between the United Kingdom and Iraq.^ In 1936, treaties 
of friendship and alliance were negotiated between France, and Syria 
and Lebanon, for application when the independence of these two 
countries was established.^^ While the French Government had not 
recognized at the time that its responsibilities under the League 
mandates system were ended, both Syria and Lebanon were admitted 
to participation in the San Francisco Conference, were among the 
signatories of the Charter, and, by the terms of Article 78, were placed 
outside the categories of teixitories to which the trusteeship system 

^ League of NbHods, Treaty Series, Vol. 186, p. 381, 

^ Royal Institate of Litemational AfFairs, J^ouments on Imtematkmdl Affairs, 
1986, p. 690. 
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might apply. By the Anglo-French agreement of December 13, 1945 
the complete independence of S37ria and Lebanon was confirmed by 
France, and it was agreed that both British and French troops would 
be evacuated from those countries.'^ 

As regards Transjordan, the Secretary of State for Foreign Affairs 
of the United Kingdom announced before the General Assembly on 
January 17, 1946, the intention of his Government to take steps to 
terminate the mandate. On March 22, a Treaty of Alliance was con- 
cluded between the United Kingdom and Transjordan which recog- 
nized the independence of Transjordan and provided for financial and 
military assistance to that country.^® By resolution adopted on April 18, 
the League Assembly welcomed the termination of the mandate.^ 
Subsequently, Transjordan filed an application for membership in the 
United Nations, but the Security Council has thus far failed to take 
favorable action upon it. 

After failing to reach an agreement with representative Arab and 
Jewish organizations on the future of Palestine, the United Kingdom 
on April 2, 1947, requested the Secretary-General to place the question 
of Palestine on the agenda of the next regular session of the General 
Assembly. The British Government stated that it would submit to the 
General Assembly an account of its administration of the mandate, 
and would ask the General Assembly to make a recommendation 
concepiing the future government of Palestine under Article 10. In 
order that a preliminary study of the question might be made, the 
United Kingdom requested that a special session be called to consti- 
tute and instruct a special committee.'^ The General Assembly at the 
close of its special session of April 28“May 15, 1947, adopted a resolu- 
tion constituting a special committee and authorizing it to conduct an 
investigation and make a report.^ The report of the Committee to the 
General Assembly contained majority and minority recommendations 
for the attainment of independence.^’^ The majority recommended 
termination of the mandate, and partition into independent Jewish and 
Arab states, with Jerusalem placed under an international regime, with 
the Trusteeship Council acting as administering authority, while the 
minority favored an independent Palestine with the Jewish and Arab 
parts enjoying extensive autonomy. The report was carefully consid- 
ered by the General Assembly in its second annual session. On No- 

^See Hansard, Parliamentary Debates, Vol. 417, cols. 473, 627 et seq, 

^United Kingdom, Treaty Series, No. 32 (1946), 

** League of Nations, Official Journal, Special Supplement, No. 194, p. 58. 

^ UN, Doc. A/286. t-' rt' , 

"UN, Doc. A/309. 

^ UN, G^exal Assembly, Official Becords of the Second Session . . . , Suppl. 
No. 11. Doc. A/3e4. 
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vember 29, 1947 a resolution was adopted providing for the acceptance 
of the majority recommendations in modified form/" Following failure 
to implement the recommendations of the General Assembly, the 
Security Council on April 1 voted to convoke a special session of the 
General Assembly on April 26, 194S, to consider the question further. 

The United States delegation submitted a plan for a temporarv’’ 
United Nations trusteeship for Palestine/® The General Assembly 
finally decided, however, to limit its action to mediation,^ thus recog- 
nizing that in the absence of any willingness on the part of the perma- 
nent members of the Security Council to make adequate forces avail- 
able for enforcement purposes, any attempt to impose a plan of settle- 
ment would be futile. With the termination of the mandate by the 
United Kingdom on May 15, Jewish elements in Palestine proclaimed 
the independent state of Israel which was recognized by some Mem- 
bers of the United Nations. The United Nations was therefore faced 
with a situation where groups within Palestine, aided from without, 
were striving to determine the political future of the country. The 
function which the United Nations assumed in practice was to keep 
the struggle within non-violent limits, while claiming for itself no 
authority to impose a solution.®^* 

Of the eleven territories held under Class B and Class C Mandates, 
ten have been placed xmder the trusteeship system in accordance with 
the terms of trusteeship agreements approved by the General Assem- 
bly. For eight of these territories — all the Class B mandated terri- 
tories, plus the New Guinea group and Western Samoa — the draft 
agreements were presented and with some modifications approved by 
the General Assembly during the second part of the first session. 
Nauru was brought under trusteeship by General Assembly approval, 
during its second session, of the draft agreement presented by Aus- 
tralia, New Zealand and the United Kingdom. 

The Marianas, Marshall and Caroline Islands constituted the only 
mandated territory held by an ‘‘enemy state.” The mandate for these 
islands was never regarded by the League as terminated or affected 
in any way by Japan’s withdrawal from the League in March 1935, 
or by the outbreak of World War 11. The islands were occupied by 
United States armed forces in the course of the war. By signing the 
Instrument of Surrender of September 2, 1945,®^ the Japanese Emperor 

^ Ibid., Official Records of the Second Session . . . , Resolutions . . . , Doc. 
A/519, p. 131. 

«UN, Doc. A/G.l/2rr. 

UN, General Ass^bly, Official Records of ihe Second Special Session .... 
Resolutions ...» SuppL No. 2, Doc. A/555, p. 5-6. 

®°*Seo also, cammcpt on Articles 10 and 89, supra, p. 153 and 208. 

^ Departmmt of State, Bidletm, XIII, p- 364. 
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and Government accepted the terms of the Potsdam Proclamation of 
July 26, 1945 and the Cairo Declaration of 1943 ^ with respect to 
the disposition of these islands. The Cairo Declaration provided that 
Japan should be “stripped” of them. The United States, as the admin- 
istering power in fact, proposed that the islands be designated as a 
strategic area, under the terms of Article 82 and that the United States 
be made the administering authority. A draft trusteeship agreement 
was prepared and submitted on February 17, 1947 for consideration 
by the Security Council.®^ Some governments took the position that 
action should not be taken until after the peace treaty with Japan had 
entered into force. The United States, however, took the position that 
the islands never belonged to Japan, and that it was simply carrying 
out the recommendation of the General Assembly of February 9, 
1946,®® which called upon “those Members of the United Nations 
which are now administering territories held under mandate” to under- 
take practical steps for the implementation of Article 79 of the Charter.®^ 
The draft agreement submitted by the United States was approved by 
the Security Council with minor changes.®'^ 

Only in the case of South West Africa has no action thus far been 
taken by the mandatory power or the state in administrative control 
with a view to independence or transfer to trusteeship. At the United 
Nations Conference at San Francisco and in the first part of the first 
session of the General Assembly in London the Delegate of the Union 
of South Africa reserved the position of his Government. The General 
Assembly in the second part of its first session, considered a proposal 
by the Union of South Africa that the territory be incorporated as an 
integral part of the Union. The General Assembly refused to give its 
approval to this proposal, recommended that the territory be placed 
under the trusteeship system, and invited the Union to submit a 
proposal for a trusteeship agreement.®® The Government of the Union 
of South Africa, while agreeing not to proceed with the incorporation 
of the territory, took the position that it was under ho legal obligation 
to propose a trusteeship agreement for the territory and stated that it 

p. 137, 

^ Released to the press on December 1, 1943. Ihid,^ IX, p. 393. 

®^UN, Doc. S/281. 

UN, General Assembly, Resolutions Adopted ... During the First Part of 
its First Session . . . , Doc. A/64, p. 13. 

®fFor statement of United States representative on Security Council, see UN, 
Security Council, Official Records, Second Year, No. 20, p. 408. 

®^For further details, see Robbins, Robert R., "The United States Trusteeship 
for tlie Territoiy of the Pacific Islands,” Department of State, Bulletin, XVI, 
p. 783-90; UN, Doc. S/318; and UN, Security '• Council,. Official Records, Second 
Year, No. 31, p. 680. 

®®UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 123-4^- 
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would continue to maintain the status quo, to administer the territory 
in the spirit of the mandate, and to transmit to the United Nations for 
its information an annual report on the administration of the terri- 
tory The matter was again considered during the second session of 
the General Assembly. In the Fourth Committee, the position of 
the Union of South Africa was further elaborated. It was explained 
that the annual report would contain the type of information required 
for non-self-governing territories under Article 73(e), and that the 
right of petition could no longer be exercised since no right of super- 
vision or control by the United Nations existed,®® In the course of the 
general discussion in the Committee the view was advanced that there 
was a moral and legal obligation to submit a trusteeship agreement 
for a mandated territory. Though strongly opposed, this view was 
incorporated in the resolution which the Committee finally adopted, 
which, in addition to reaflBrming the earlier General Assembly reso- 
lution, stated that it was the ‘clear intention of Chapter XIU that all 
territories held under mandate "until granted self-government or in- 
dependence, shall be brought under the International Trusteeship 
System." The resolution maintained the recommendation that South 
West Africa be placed under the trusteeship system, urged the Gov- 
ernment of the Union of South Africa to propose a trusteeship agree- 
ment for the consideration of the General Assembly at its third session, 
and authorized the Trusteeship Council to examine the report on the 
territory submitted by the Union of South Africa and to submit its 
observations to the General Assembly. The General Assembly, how- 
ever, before adopting the resolution, deleted the “clear intention” 
paragraph and substituted the expression of a hope that an agreement 
be submitted for the more insistent phraseology of the Committee 
resolution.®^ The General Assembly thus appears to have taken the 
view that while the placing of a mandated territory under trusteeship 
is desirable and assists in achieving the general purpose of the Charter, 
there is no legal obligation to do this.®^ 

Territories Detached from Enemy States. It is not expressly stated 
that this category is limited to territories that were non-self -governing 
before the war. The territories to which application of the trusteeship 
system has thus far been considered can however be thus described. 

Proposals were made to the Council of Foreign Ministers for the 
administration of the Italian colonies of Tripoli, Eritrea and Somali- 
land by the United Nations and by individual states under trusteeship 

69 UN, Doc. A/334 and Doc. A/334/Add.l. 

69 UN, General Assembly, Report of the Fourth Committee, Doc. p. 2. 

p. 6. 

92 UN, Doc. A/P.V, 105. 

See Sayre, op. cit., p. 272-3. 
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agreements. The Council could not reach any final agreement, how- 
ever, on the disposition of the territories. By the terms of Article 23 
of the Treaty of Peace with Italy, Italy renounced all right and title 
to these possessions, they were to continue under British administra- 
tion pending final disposal, and if agreement could not be reached be- 
tween the Governments of the Soviet Union, the United Kingdom and 
France on final disposition of any of the territories within one year 
from the coming into force of the treaty, the matter was to be referred 
to the General Assembly for recommendation, and the four Govern- 
ments agreed to accept the recommendation.®® 

As regards territories detached from Japan, excepting of course the 
mandated islands, only with respect to Korea has a proposal for trus- 
teeship thus far been made. The Cairo Declaration of 1943®^ stated 
the determination of the three Governments (United States, United 
Kingdom and China) that Korea *in due course’" become 'Tree and 
independent.” At the Moscow meeting of the Council of Foreign 
Ministers, December 16-26, 1945, it was agreed that a joint commis- 
sion of representatives of the United States and Soviet commands in 
Korea be created to prepare proposals for the joint consideration of 
the Governments of the United States, the United Kingdom, China 
and the Soviet Union 'Tor the working out of an agi^eement concern- 
ing a four-power trusteeship of Korea for a period up to five years ” 
The Joint Commission having failed to agree on any proposals, the 
United States brought the Korean question before the General As- 
sembly at its second session, and the General Assembly adopted a 
resolution providing for the appointment of a Temporary Commission 
to facilitate and supervise elections in Korea and to assist in forming 
a national government, thus making possible the withdrawal of 
American and Soviet troops and the reestablishment of Korean in- 
dependence.®® 

Territories Voluntarily Placed under System. The third category 
includes all territories without further quajification which are "vol- 
untarily” placed under the system by the states responsible for their 
administration. In a sense, the use of the word "voluntarily” here is 
misleading since it is by voluntary agreement that aU territories, in- 
cluding those falling into the first two categories, are brought under 
the trusteeship system. There is, it may be argued, the implication 
that in the case of territories in the first two categories, the states di- 

^ Department of State, Pub. 2743, p. 13, 88-9. 

^ Ihii., Bulletin^ IX, p. 393. 

«5Il>Mi.,Xni,p. 1030, 

^ UN, General Assembly, Official Records of the Second Session ...» Resolu-^ 
Hons . . . , Doc. A/519, p. 16^. 
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rectly concerned are at least morally obligated to enter into the agree- 
ments necessary to bring them under the system, while in the case 
of territories in the third category, there is no suggestion whatever 
of obligation. While the door is open to any Member which possesses 
a colony to agree to place it under the trusteeship system, there can 
be no allegation of breach of faith or violation of the spirit of the 
Charter if it refuses to do so. 

During the second session of the General Assembly the question 
of the interpretation of Article T7 (1) (c) was raised by an Indian pro- 
posal inviting Members to place territories not ready for self-govern- 
ment xmder the trusteeship system. In committee discussion it was 
argued, on the one hand, that this did not violate the principle of 
voluntary submission, while, on the other, it was claimed that the 
adoption of this resolution would amount to a rewriting of the Char- 
ter In the resolution adopted by the Fourth Committee it was stated 
that ^ at the time of the creation of the United Nations it was intended 
that non-self-goveming territories be voluntarily placed under the 
International Trusteeship System’" and the hope was expressed that 
Members responsible for the administration of non-seH-goveming ter- 
ritories would propose trusteeship agreements under Article 77 ( 1 ) ( c ) 
for all or some of the territories not ready for self-government.®® The 
resolution was adopted by a vote of 25 to 23. The General Assembly, 
after deciding that the adoption of the resolution required a two- 
thirds vote, defeated it by a tie vote, 24 to 24.®® 

2. It will be a matter for subsequent agreement as to which terri- 
tories in the foregoing categories will be brought under the trustee- 
ship system and upon what terms. 

The provisions of Article 22 of the Covenant, while not committing 
the Members of the League of Nations in any legal sense to placing 
specific territories under mandate, did by the specific references con- 
tained in paragraphs 4, 5 and 6 conunit Members, at least in a moral 
sense, to place these territories under the mandates system. The pro- 
visions of Article 77, however, emphasize the fact that the trustee- 
ship system shall apply only to the extent determined by subsequent 
agreement. While the difference from a strictly legal point of view 
between the Covenant and Charter provisions is not apparent, it 
would seem that the Charter places greater emphasis on the agree- 
ment stage and makes the conclusion of these agreements appear to 

UN, Weekly Bulletin, lU, p. 574-6. 

^^Ibid. 

^Ibid., p. 629 
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be a voluntary matter subject to less moral compulsion than was im- 
plied in the Covenant. 

This conclusion would appear to be supported by practice to date. 
The General Assembly resolution of February 9, 1946, following the 
recommendation of the Preparatory Commission, welcomed declara- 
tions that had been made of intention to negotiate trusteeship agree- 
ments, and invited States administering territories held under man- 
date "to undertake practical steps, in concert with the other States 
directly concerned, for the implementation of Article 79 of the Char- 
ter.^ As we have seen, only the Union of South Africa, of the man- 
datory powers, took a definite position against placing a mandated 
territory under trusteeship agreement. When the matter was subse- 
quently discussed in the second part of the first session and in the 
second session of the General Assembly, the South African repre- 
sentative argued that his Government was under no legal obligation 
to propose a trusteeship agreement, that by the terms of the Treaty 
of Versailles South Africa was accorded full power of legislation and 
administration, subject only to the terms of the mandate, that the 
South African delegation had formally stated its position at the United 
Nations Conference in San Francisco, and that the administration of 
the territory had been fully in conformity with the terms of the man- 
date and with the spirit of the Charter. It was argued by other dele- 
gations that the Union of South Africa was under a legal, or at least 
moral, obligation to place the territory under trusteeship. For ac- 
count of action taken by the General Assembly, see comment on 
paragraph It would appear that in this case the General As- 
sembly upheld the view that even for mandated territories it 
is entirely a matter of voluntary agreement whether a particular 
territory is to be placed under the trusteeship system. The reso- 
lutions adopted, however, registered the view that such action is 
desirable. 

As regards non-self-goveming territories not falling in the first two 
categories of the first paragraph of this Article, there can be no ques- 
tion, in the light of the action of the second session of the General 
Assembly on the Indian proposal,^^ but what submission of a trustee- 
ship agreement for a particular territory is to be regarded as purely 
voluntary. In fact, it is apparently not even a generally accepted 
principle of policy that such action is necessarily desirable in order 
to achieve the purposes of the United Nations. 

UN, General Assembly, Resolutions Adopted , . . During the First Part of 
its First Session . . . , Doc. A/64, p. 13. 

^ See supra, p, 432. 

See comment on paragraph 1, supra, p. 435. 
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Article 78 

The trusteeship system shall not apply to territories which have 
become Members of the United Nations, relationship among which 
shall be based on respect for the principle of sovereign equality. 

This Article specifically excludes from the application of the trus- 
teeship system territories which have become Members of the United 
Nations. It would appear to be obvious that a Member entitled to 
the benefit of the principle of sovereign equality imder Article 2(1) 
cannot at the same time be a trust territory. Nevertheless, it was 
thought desirable to make this explicit for the reassurance of cer- 
tain participants in the San Francisco Conference whose interna- 
tional status had not been completely clarified. 

Lebanon and Syria, though participants in the Conference and 
signatories of the Charter, were stiU regarded by France as tech- 
nically subject to League Class A Mandates. Ethiopia, following its 
conquest by Italy in 1936, was proclaimed a part of the Italian Em- 
pire. British troops invaded Ethiopia in June 1940, when Italy de- 
clared war, and the Emperor, Haile Selassie, returned to his capital 
on May 5, 1941. Ethiopia adhered to the Declaration by United Na- 
tions on October 9, 1942, and participated in the United Nations 
Conference at San Francisco, becoming an original Member of the 
United Nations. By Article S3 of the Treaty of Peace with Italy, 
Italy recognizes and undertakes to respect the sovereignty and inde- 
pendence of the State of Ethiopia.’^ 


Article 79 

The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be 
agreed upon by the states directly concerned, including the mandatory 
power in the case of territories held under mandate by a Member of 
the United Nations, and shall be approved as provided for in Articles 
83 and 85. 

This Article is of basic importance to the United Nations trustee- 
ship system since it determines how individual territories are to be 
brought under its operations. The agreements here provided for cor- 
respond to the mandates xmder which League mandated territories 
were administered. Article 22, paragraph 8, of the Covenant provided 
that "the degree of authority, control or administration to be exercised 
by the Mandatory shall, if not previously agreed upon by the Members 
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of the League, be explicitly defined in each case by the Council.” As 
a matter of fact the mandates were allotted and drafted by the Principal 
Allied and Associated Powers and submitted to the Council for subse- 
quent approval.*® 

Parties to the Agreements. There was no agreement at San Francisco 
on the meaning of the phrase 'The states directly concerned.” It was 
understood, as is specifically stated in this Article, that in the case of 
mandated territories the mandatory power was to be regarded as a 
state “directly concerned.” It was generally assumed that in the case 
of territories falling in category c of. Article 77(1), the state respon- 
sible for the administration of the territory was also “directly con- 
cerned.” And presumably in the case of a territory detached from an 
enemy state as a result of the Second World War, the state in actual 
occupation would be “directly concerned.” Beyond that there was 
little agreement. 

In the case of mandated territories, were states which constituted 
the Principal Allied and Associated Powers at the time the original 
assignments were made to be regarded as “states directly concerned”? 
What about members of the League Council, the organ responsible 
under the Covenant for securing observance of the terms of the man- 
dates? What about Members of the League? In the case of territories 
detached from enemy states as the result of World War II, were all 
states at war with the enemy state in question to be regarded as “states 
directly concerned”, or only those who had assumed the major role 
in defeating the enemy? Was geographical propinquity a factor to be 
taken into account? Once the Trusteeship Council was established, 
would membership in that organ be a factor to consider? These and 
other questions, actually raised in the course of discussions, suggest 
the complexity of the problem. 

In the discussions in ^London, in the Preparatory Commission and 
during the first part of the first session of the General Assembly, no 
agreement was reached on the meaning of the phrase. With respect 
to mandated territories, the mandatory powers in general argued for 
a restrictive interpretation and certain other states, notably the Soviet 
Union, argued for a wider interpretation. The resolution adopted by 
the General Assembly on February 9 invited mandatory powers to 
submit agreements without indicating how in its judgment tihe phrase 
“states directly concerned” was to be interpreted. 

^ See Wright, op. cit, p. 43 et seq. 

y®®See Wolfe, George W., *The States Directly Concerned: Article 79 of the 
United Nations Charter,*' American Journal of International Law, XLII, p. 368-88 
and Sayre, op. cit., p. 283-5. 

^^UNCIO, Draft Report of the Rapporteur of Committee U/4, Doc. 1091, 
II/4/44 (Documents, X, p. 574-86). 
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As a result, each mandatory in drafting an agreement, made its own 
decision as to the meaning of the phrase.^^ Australia exchanged views 
regarding the terms of the agreement for New Guinea with New Zea- 
land, the United Kingdom, the United States and France/^ The same 
was done by New Zealand in respect to Western Samoa. Belgium, in 
preparing an agreement for Ruanda-Urundi, submitted its draft to 
the United Kingdom as a state “directly concerned”, and communicated 
it “for their information” to China, the United States, France and the 
Soviet Union.’'^ France submitted draff agreements for Togoland and 
the Cameroons to the United Kingdom for its approval as a state 
“directly concerned,^’ and communicated the terms “for information 
purposes” to the other permanent members of the Security Council 
and to other states holding mandated territories on the African conti- 
nent.’’® The United Kingdom submitted draft agreements for Tan- 
ganyika, Togoland, and the Cameroons to France, Belgium and the 
Union of South Africa for comment, and to other permanent members 
of the Security Council for information purposes.’® India claimed to 
be a state “directly concerned” with respect to Tanganyika.®® 

When the first eight draft agreements were brought up for discus- 
sion in the Fourth Committee of the General Assembly during the 
second part of its first session, it was voted to refer them to a subcom- 
mittee (Subcommittee 1) for detailed consideration. In Subcommit- 
tee 1 the Soviet representative proposed that the phrase “states directly 
concerned” be defined to include permanent members of the Security 
Council and the Trusteeship Council and other Members under speci- 
fied conditions. Failing any real possibility of agreement, the United 
States representative, Mr. DuUes, proposed that approval of any terms 
of trusteeship at the first session should be on the following under- 
standing with respect to “states directly concerned”: 

All Members of the United Nations have had an opportunity to present 
their views with reference to the terms of Trusteeship now proposed to 
the General Assembly for approval. There has, however, been no specifica- 
tion by the General Assembly of “states directly concerned” in relation to 
the proposed Trust Territories. Accordingly, the General Assembly in ap- 
proving the terms of Trusteeship does not prejudge the question of what 
states are or are not ‘^directly concerned” within the meaning of Article 79. 
It recognizes that no state has waived or prejudiced its right hereafter to 
claim to be such a “state directly concerned” in relation to approval of 

7= See UN, Doc. A/117. 

4. 

5. 

6 . 

Hansard, Parliamentary Debates, VoL 418, col. 150. 

80 UN, Doc. A/C.4/Sub,l/56. 



440 


CHARTER OF THE UNITED NATIONS 


subsequently proposed Trusteeship agreements and any alteration or amend- 
ment of those now approved, and that the procedure to be followed in the 
future with reference to such matters may be subject to later determina- 
tion.®^ 

This proposal was adopted and later accepted by the Fourth Commit- 
tee and the General Assembly. The French Delegation stated that it 
considered approval by the General Assembly would ‘"necessarily im- 
ply recognition of the fact that these agreements comply with the con- 
ditions of Article 79 of the Charter of the United Nations.’’®^ The 
Soviet Delegation took the position that the provisions of Article 79 
had not been complied with, and that the agreements in question 
could not be considered agreements under this Article.®^ In the be- 
ginning, the Soviet Union refused to participate in meetings of the 
Trusteeship Coxmcil as set up on the basis of these agreements. 

The draft trusteeship agreement for the former Japanese mandated 
islands, as prepared by the Government of the United States, was made 
public on November 6, 1946 and copies were transmitted for informa- 
tion to the other members of the Security Council and to New Zealand 
and the Philippines. Copies were later transmitted to the newly elected 
members of the Security Council.®^ The trusteeship agreement for 
Nauru was unique in that it provided for joint administration by the 
Governments of Australia, New Zealand and the United Kingdom. It 
was submitted as an agreement between these three Governments, on 
behalf of whom the territory had been administered under League 
mandate by Australia.®® 

One result of the practice that has thus far been followed in the 
making of trusteeship agreements is that there is no effective check 
on the state in actual possession of the territory in determining the 
agreement to be submitted to the General Assembly, since it alone 
determines what other states, if any, are "directly Concerned^ Since 
it can withdraw a proposal that it has made, the control of the General 
Assemj^ly, or the Security Council in the case of strategic areas, is 
limited. On the other hand, the practice followed has the result that, 
except for agreements for strategic areas, no single state except the 
state in possession of the territory is in the position to prevent an 
agreement being made simply because it does not approve of the terms. 

Approval of Agreements. As stated in Articles 83 and 85, to which 

UN, General Assembly, EepoH of the Fourth Committee, Doc. A/258, p. 13. 
lS-4. ^ 

Ibid., p. 15 and Official Records of the Second Fart of the First Session . . . , 
Plenary Meetings . . . , p. 1276-83. 

Department of State, Bulletin, XVI, p. 786. 
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reference is here made, the terms of trusteeship must be approved by 
the General Assembly or, in the case of strategic areas, by the Security 
Coimcil. 

The practice thus far has been for the state or states responsible 
for the administration of the territory at the time, to submit proposals 
in .the form of a proposed or draft trusteeship agreement. The sub- 
mission takes the form of a letter to the Secretary-General with enclo- 
sure. In the General Assembly, proposed agreements are referred to 
the Fourth Committee for detailed consideration and report. The 
Fourth Committee in turn has thus far followed the practice of refer- 
ring them to a small subcommittee. Consideration by both the General 
Assembly and the Security Council has thus far been thorough and has 
led to many proposals for amendment. Some of the amendments pro- 
posed have been accepted, and others have led to explanations by the 
state submitting the agreement which have to some extent at least 
met the objections raised. Other amendments proposed, even though 
adopted by majority vote, have been unacceptable to the submitting 
state. In all such cases without exception, the proposed amendment 
has been dropped rather than run the risk of having the submitting 
state or states withdraw the draft agreement. Thus die power of ap- 
proval of the General Assembly, or the Security Council, is always exer- 
cised vdth due regard to the consequences of going too far in opposing 
the wishes of the state in actual possession of the territory. This was 
particularly true during the first year of the United Nations when there 
was great eagerness to have trusteeship agi'eements in operation in 
order that the Trusteeship Council might be constituted. 

Entry into Force of Agreements. Articles 79, 83 and 85 provide for 
approval by the General Assembly or the Security Council, as the 
case may be, but do not say in so many words that the agreements 
enter into force immediately following approval. However, that has 
been the practice with respect to all the agreements save one. 

The agreement for the former Japanese mandated islands has been an 
exception. This was not due to the fact of its applying to a strategic 
area. Article 16 of the agreement as approved by the Security Council 
provided that “the present agreement shall come into force when ap- 
proved by the Security Council of the United Nations and by the Gov- 
ernment of the United States after due constitutional process.” ^ Secre- 
tary of State Marshall, in testifying before the Senate Foreign Relations 
Committee, described the agreement as one ‘T^etween the Security 
Council and the United States of America.” After approval by the Se- 
curity Council, a joint resolution was* introduced in Congress and passed 

s»UN,.Doc. S/318, p. 4. 

Hearings before the Committee on Foreign Relations . . . , July 7, 1947, p. 8. 
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by both Houses authorizing the President to approve the agreement on 
behalf of the United States.^® The President gave his approval on 
July 18 and instructed the Secretary of State to notify the proper organs 
of the United Nations that the agreement entered into force as of that 
date.®® 

Termination of Trust Agreement, Neither in this Article nor in any 
other Article of the Charter is there any provision regarding the ter- 
mination of trusteeship or covering the cases of the withdrawal from 
the United Nations of a state acting as administrative authority under 
a trusteeship agreement, or of the commission of an act of aggression 
by such a state. The League Covenant contained no express provi- 
sion applicable to these situations. 

As regards the termination of a mandate the practice of the League 
was to permit this on two conditions: (1) the existence in the territory 
concerned of de facto conditions justifying the presumption that the 
country had reached the stage of development where it was able 'To 
stand by itself under the strenuous conditions of the modern world'"; 
and (2) the provision of certain guarantees.®^ In the case of Iraq, 
which was the only mandated territory to have its status oflBcially ter- 
minated and to be admitted to the League, the guarantees took the 
form of a treaty between the mandated territory and the mandatory, 
and of a declaration signed by the Government of Iraq. 

When the question arose of the consequences for the Japanese man- 
dated territories of the Japanese invasion of Manchuria in 1931 and 
subsequent Japanese withdrawal from the League, a course of inaction 
was followed. In this case, there was the aggravating circumstance 
that Japan, in addition to committing an act of aggression and with- 
drawing from the League, clearly faded to Live up to her obligations 
under the terms of Article 22 and the mandate. 

In the course of Committee consideration at the United Nations Con- 
ference in San Francisco, the Delegate of Egypt moved that provisions 
embodying the following principles be included in this Chapter: 

That in all trust territories, within its competence, the General Assembly 
shall have the power to terminate the status of trusteeship, and declare the, 
territory to be fit for full independence, either at the instance of the Ad- 
ministering Authority, or upon the recommendation of any member of the 
Assembly, 

That whenever there is any violation of the terms of the trusteeship ar- 
rangements by the administering authority, or when the administering power 

Congressional Becord, vol. 93, p. 8905-7, 9027. 

Department of State, Bulletin, XVII, p. 178. 

League of Nations, The Mandates System, Origin — Ffinciples — Application, 
op, Qit., p. 118. 
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has ceased to be a Member of the United Nations, or has been suspended 
from membership, the Organization shall take the necessary steps for the 
transfer of the territory under trusteeship to another administering authority, 
subject to the provisions of Articles 2 and 6 above.®^ 

It was argued against this proposal that a provision for the termina- 
tion or transfer of a trusteeship without the consent of the administer- 
ing authority would be contrary to the voluntary basis upon which the 
system was to rest It was contended that on die basis of Teague ex- 
perience a provision for the termination of trusteeship through recog- 
nition of independence was unnecessary and might be left to individual 
agreements. With regard to the matter of termination as a penalty for 
maladministration or as a consequence of the administering authority’s 
ceasing to be a Member, it was argued that the case was covered by 
other provisions of the Charter, notably by the provisions empowering 
the Security Council to deal with disputes and situations likely to en- 
danger the peace. Moreover, it was pointed out that there were great 
practical diflBculties in the way of enforcing penalties. 

As a result of this discussion the Chairman of Committee II/4 (the 
Delegate of New Zealand) asked the Delegates of the United States 
and the United Kingdom to prepare a statement for inclusion in the 
Rapporteur’s report on two questions which the discussion had sug- 
gested. In the light of this action, the Delegate of Egypt withdrew his 
motion, and no formal vote was taken on it* The statement which was 
submitted by the Delegates of the United States and Great Britain 
was as follows: 

1. If a State administering a trust territory commits an act of aggression, 
what consequences will follow in relation to^ its trust? — The powers of the 
Security Council as defined in Chapter VIII of the Charter are not 
limited to dealing with acts of aggression. The Security Council may in- 
vestigate any situation which may lead to international friction or give 
rise to a dispute, in order to determine whether its continuance is likely to 
endanger the maintenance of international peace and security. Any Mem- 
ber of the United Nations may bring any such situation to the attention of 
the General Assembly or of the Security Council. If the Sevsurity Council 
should in any particular case decide that the continuance of the situation 
is in fact likely to endanger the maintenance of international peace and 
secmity it may recommend appropriate procedures or methods of adjust- 
ment. In this way a Trustee State which showed signs of aggressive inten- 
tions or had committed an aggression could be dealt with, whether it were 

UNCIO, Summary Report of Fourteenth Meeting of Committee II /4, June 15, 
1945, Doc. 1018, II/4/38, p. 5 (Documents, X, p, 547). Articles 2 and 6, here 
referred to, became Articles 76 and 81 of the Charter. 

* Chapter VIII of the Dumbarton Oaks Proposals. This was broken down into 
Chapters VI, VII and VIII of the Charter as finally adopted. 
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still a Member of the Organization or not. In general, however, the same 
considerations apply as are explained in reply to Question 2, namely that 
the action to be taken in such a case can only be decided upon at the time 
and in the light of all relevant circumstances. 

2. If a State withdraws from the United Nations Organization and con- 
tinues to hold a trust territory under the Charter, how is the Organization 
to continue to exercise its responsibilities with respect to the administration 
of that trust territory? — If a State withdraws for reasons which reflect no 
discredit upon it, and if it declares its willingness to continue to abide by 
the terms of the Trusteeship system, although itself ceasing to be a member 
of the General Assembly or Trusteeship Council, there should be no reason 
for transferring the trust territory. There is no inherent reason why the 
system of annual reports, petitions, periodic visits, etc. could not continue 
in such circumstances and the Administering Authority could be given the 
opportunity (though not compelled) to attend meetings of the Trusteeship 
Coxmcil when matters affecting its Trust Territories are under consideration. 
Moreover, if after ceasing to be a Member of the United Nations, the Ad- 
ministering Authority committed violations of the Trust, any measures 
which are provided elsewhere in the Charter against Member States could 
be invoked equally against the State in question. If, however, the State were 
allowed to withdraw for other reasons, or were expelled, and did not volun- 
tarily consent to the transfer of the Trust to another authority, the result- 
ing situation could only be judged by the General Assembly and the Security 
Council on its merits in the light of all the circumstances prevailing at the 
time. It is impossible to make provision in advance for such a situation.®® 

It was decided that while this statement should not be regarded as an 
expression of the views of the Committee, it should be appended to the 
Rapporteur's report.®^ 

The agreements thus far made have not contained provisions with 
respect to termination. In most cases they have contained a reference 
to the Charter provisions regarding alteration and amendment.®® When 
the eight draft agreements submitted during the first session of the 
General Assembly were under consideration by the Fourth Committee, 
a proposal was made that a new article be inserted fixing a period of 
ten years for which the agreement would remain in force and at the 
end of which the agreement would be reviewed and modified according 
to the degree of attainment of the purposes stated in Article 76, This 
amendment was not accepted by the states submitting the agreements, 
and was consequently dropped.®® The draft agreement proposed by 

^^UNCIO, Report of the Rapporteur of Committee 11/4, Doc. 1115, 11/4/44 
(1) (a), p. 14-^ {Documents, X, p. 620-1). 

^ UNCIO, Summary Report of Sixteenth Meeting of Committee 11/4, June 20, 
1945, Doc. 1143, n/4/46, p. 1 {Documents, X, p. 601), 

See comment on Article 81, infra, p. 450, 
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the United States for the administration as a strategic area of the 
former Japanese mandated islands contained an article stating that 
the terms of the agreement should not be "altered, amended or ter- 
minated without the consent of the administering authority/’ The 
Soviet Representative proposed that this article be amended to read: 
"The terms of the present agreement may be altered, supplemented or 
terminated by decision of the Security Council/’®® While this would 
not have permitted amendment or termination of the agreement with- 
out United States consent, the United States Representative refused to 
accept it, and the article as originally proposed by the United States 
was adopted. 


Article 80 

1. Except as may be agreed upon in individual trusteeship agree- 
ments, made imder Articles 77, 79, and 81, placing each territory under 
the trusteeship system, and until such agreements have been con- 
cluded, nothing in this Chapter shall be construed in or of itself to 
alter in any manner the rights whatsoever of any states or any peoples 
or the terms of existing international instruments to which Members 
of the United Nations may respectively be parties. 

The purpose of this Article is conservatory, that is, to safeguard 
existing rights pending the entrance into force of the trusteeship agree- 
ments provided for in Articles 77, 79 and 81. It was intended to apply 
particularly to rights in mandated territories. 

The question of the protection of existing rights was the subject of 
extensive discussion at the United Nations Conference. The original 
proposal contained in paragraph 5 of Section B of the Working Paper 
was that "except as may be agreed upon in individual trusteeship ar- 
rangements, placing each territory under the trusteeship system, noth- 
ing in this chapter should be construed in and of itself to alter in any 
manner the rights of any state or any peoples in any territory.” ®® This 
was criticized by some delegates on the ground that it protected the 
rights of mandatory powers and was a deviation from the basic purpose 
of the trusteeship system which was to further the welfare of depend- 
ent peoples. As regards the inhabitants of certain mandated territo- 
ries, it was argued that the proposal did not go far enough in pro- 
tecting rights enjoyed xmder the mandate system, particularly the right 
of communities referred to in paragraph 4 of Article 22 of the Cove- 

«^UN, Doc. S/281, p. 5. 

UN, Security Council, Official Records, Second Year, No. 20, p. 415. 

®»UNCIO, Doc. 323, II/4/12, p. 2 (Documents, X, p. 678). 
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nant to have their independence provisionally recognized and to have 
their ^wishes treated "as a principal consideration in the selection of 
the mandatory/’ Other delegates took the view that the mandatory 
power equally had rights which should be protected. 

The Delegate of the United States stated that the proposal under 
consideration was intended to mean "that aU rights, whatever they 
may be, remain exactly the same as they exist — that they are neither 
increased nor diminished by the adoption of this Charter. Any change 
is left as a matter for subsequent agreements.” To meet some of the 
objections that had been raised, though not all, a new draft was pre- 
sented toward the end of the Conference, in substance, the text of the 
Charter. The United States Delegate, who presented the draft, stated 
that among the "rights” protected were included any rights set forth in 
paragraph 4 of Article 22 of the Covenant.^®^ 

The Committee, in adopting the present text, accepted the interpre- 
tation given by the Delegate of the United States. It thus appears 
that among the rights to be protected in mandated territories are to be 
included the rights of mandatory powers,^®^ the rights of other states, 
and the rights of peoples other than the inhabitants of the mandated 
territory. Such rights as the peoples of particular mandated territories 
have, as for example under paragraph 4 of Article 22 of the Covenant, 
are equally protected. 

The provisions of Article 80 have been invoked by the Union of 
South Africa to conserve its rights under the mandate for South West 
Africa and by the Arab High Committee and the members of the Arab 
League in support of their advocacy of independence for a united 
Palestine. 

2. Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and conclusion 
of agreements for placing mandated and other territories under the 
trusteeship system as provided for in Article 77. 

The meaning of this paragraph is apparent. It was intended to pre- 
vent a mandatory from using the protection of its rights as an excuse 
for refusing to enter into a trusteeship agreement. There is no sanc- 
tion provided, however, and no means of coercing a mandatory into 
concluding a trusteeship agreement. Furthermore, as appears to have 
been recognized by the General Assembly in the case of the territory 

loouNCIO, Summary "Report of Tenth Meeting of Committee 11/4, May 24, 
1945, Doc. 580, 11/4/24:, p. 2 {Documents, X, p. 486). 

UNCIO, Summary Report of Thirteenth Meeting of Committee 11/4, June 8, 
1945, Doc. 877, n/4/35, p. 3 (Documents, X, p. 515). 

See Article 76(d) and comment, supra, p. 420 and 426. 
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of South West Africa, there is no legal obligation resting on a manda- 
tory to conclude an agreement.^®® 


Article 81 

The trusteeship agreement shall in each case include the terms under 
which the trust territory will be administered and designate the 
authority which will exercise the administration of the trust territory. 
Such authority, hereinafter caUed the administering authority, may 
be one or more states or the Organization itself. 

Nature of Administering Authority, It is to be noted that whereas 
under the League system, according to the provisions of Article 22, 
the practice was for single states to act as mandatories, this Article 
permits an alternative method. The administering authority for a given 
territory may be one or more states or the United Nations itself. It is 
to be noted that it is not specifically stated that the administering au- 
thority, if a state, must be a Member. There was some objection at the 
United Nations Conference to permitting the Organization to act as 
administering authority on the grounds that this was likely to prove 
ineffective in practice. The point was not pressed, however, and under 
the terms of the Article, direct administration by the Organization is 
permissible. 

Under nine of the ten trusteeship agreements in force, the adminis- 
tering authority is declared to be the Government of a Member. The 
trusteeship agreement for Nauru designates the Governments of Aus- 
tralia, New Zealand and the United Kingdom as “the Administering 
Authority, i.e. “the joint authority which will exercise the administra- 
tion of the teiritory." Article 4, as interpreted by the Government of 
Australia speaking for the three Governments, provides that “the Gov- 
ernment of Australia will administer the territory until it is agreed that 
one other of the three Governments will assume this function.” In 
the course of consideration by the Council of Foreign Ministers of the 
future of the Italian colonies, the United States proposed a trusteeship 
arrangement with the United Nations as the administering authority. 
The decision of the Ministers of Foreign Affairs of December 1945 
with respect to Korea envisaged trusteeship with the United States, 
the United Kingdom, China and the Soviet Union acting as the ad- 
ministering authorities.^^® 

See suprat p. 432, 

104 UN, Doc. T/Agreement/9. 

105 UN, General Assembly, Report of the Fourth Committee, Doc. A/402, p- 1-2. 

See supra, p. 434. 
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Terms of Trusteeship, As in the case of the League mandates sys- 
tem, the Charter alone gives an incomplete pictirre of the terms under 
which a particular territory is to be administered. The Covenant stated 
that "the character of the mandate must differ according to the stage 
of the development of the people, the geographical situation of the 
territory, its economic conditions and other similar circumstances.” It 
set foiA certain principles that should govern the administration of 
each of the three classes of mandated territories, but the detailed 
implementation of these principles, and, in general, the definition 
of the authority and responsibilities of the mandatory was left to 
each mandate.^®^ The trusteeship system is essentially the same, save 
that the governing principles are more extensively set forth in the 
Charter. For discussion of general principles, see Article 76 and 
comment. 

Of the ten trusteeship agreements thus far in force, nine are for 
territories which have not thus far been designated as strategic. The 
discussion here is limited to these, the agreement for the former Japa- 
nese mandated islands being considered in connection with Article 82. 

Each agr^eement contains a definition of the territory placed under 
trusteeship together with the designation of the administering author- 
ity. Each contains a general undertaking by the administering author- 
ity to administer the territory in accordance with the provisions of the 
Charter and in such a manner as to achieve the basic purposes of the 
system as set forth in Article 76. The administering authority is made 
responsible for the maintenance of peace and order as well as the good 
government and defense of the territory, and for ensuring that the ter- 
ritory will play its part in the maintenance of international peace and 
security (Article 84 of the Charter). For the attainment of these pur- 
poses, the administering authority is specifically given "fuU powers of 
legislation, administration and jurisdiction.” In some of the agreements 
this grant of powers is set forth in greater detail to include tire power 
to administer the territory "as an integral part” of the territory of the 
administering power, to constitute the territory into "a customs, fiscal 
or administrative union or federation with adjacent territories” un- 
der the sovereignty of the administering power, to establish common 
services between such territories, and to establish military bases, erect 
fortifications, station its own armed forces and raise voluntary contin- 

See Wright, op, cit. 

For texts of nine trusteeship agreements approved by the General Assembly, 
see UN, Doc. T/Agreement/1— Doc. T/Agreement/9. The agreements have been 
published as General Assembly documents and the first eight are given in Yearbook, 
1946—47, p. 188-205. For text of Tangan 3 ika agreement, see infra, p. 635. 

Agreements for Tanganyika, Ruanda-Urundi, and Togoland and the Cam- 
eroons (under British and French mandates). 
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gents therein, all subject to the provisions of the Charter and the agree- 
ment. 

The agreements contain detailed provisions with respect to the politi- 
cal advancement of the native populations. The phraseology varies 
widely.^"" 

With variations in phraseology which are significant, the agreements 
provide for the application of international agreements and conventions 
in force, and, under specified conditions, of recommendations of the 
United Nations and the specialized agencies. This has special impor- 
tance for the African territories which come under the operation of the 
General Act of the Berlin Conference of 1885 and the General Act 
and Declaration of the Brussels Conference of 1890,^^- as revised by 
the Convention of Saint Germain-en-Laye of 1919.^^® 

The agreements contain provisions protecting native rights in land. 
In general they require that in framing laws relating to the ownership 
of land and rights over natural resources, “native laws and customs” 
shall be taken into consideration and that the rights and interests of 
the native populations shall be respected and safeguarded. The obliga- 
tion is placed on the administering authority to ensure freedom of 
thought and the free exercise of ail forms of religious worship and of 
religious teaching, which are consistent with public order and moral- 
ity, and to guarantee freedom of speech, of the press, of assembly and 
of petition, subject only to the requirements of public order. All the 
agreements place on the administermg authority the obligation to pro- 
vide for the educational advancement of the native peoples. In some 
cases, as in the cases of Nauru and New Guinea, the obligation is 
stated in the most general terms, while in others the obligation is set 
forth in greater detail. Thus, the Tanganyika agreement requires the 
administering authority to “continue and extend a general system of 
elementary education designed to abolish illiteracy and to facilitate 
the vocational and cultural advancement of the population, child and 
adult,” and to “provide such facilities as may prove desirable and prac- 
ticable, in the interest of the inhabitants, for qualified students to 
receive secondary and higher education”. The agreements for Togo- 
land and the Cameroons under French mandate obligate the adminis- 
tering authority to “continue to develop elementary, secondary and 
technical education for the benefit of both children and adults,” and 
to “afford to qualified students the opportunity to receive higher gen- 
eral or professional education.” 

^^For detailed provisions, see comment on Article 76(h), supra, p. 422. 

in British and Foreign State Papers, Vol. 76, p. 4. 

^^^Ibid., Vol. 82, p. 55. 

ns United States, Treaty Series 779. 


n4 Article 12. 
ns Article * 10. 
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Only the agreement for Western Samoa contains detailed provisions 
for the elimination of abuses with a view to social advancement of the 
native population.^^® In the case of the other territories, the elimina- 
tion of these specific abuses is provided for in varying degree under 
the terms of international agreements in force. This is particularly true 
of the African territories to which the provisions of the Convention of 
Saint Germain-en-Laye of 1919 apply. All the agreements include, at 
least by reference, the general obligation to promote the social advance- 
ment of the native peoples as provided in Article 76(b). 

AH the agreements recognize by reference to Article 76 of the 
Charter, that one of the purposes of administration is to ensure equal 
treatment in social, economic and commercial matters, and in the ad- 
ministration of justice, for all Members of the United Nations. The six 
agreements for African territories contain detailed provisions for 
equality of treatment. The Belgian agreement for Ruanda-Urundi 
is typical.^^ 

Either by general reference to the relevant Articles of the Charter, 
or by specific provision in addition to a general reference, the agree- 
ments provide for fuU collaboration by the administering authority 
with the General Assembly and the Trusteeship Council in the dis- 
charge of their functions as defined in Article 87 of the Charter. Fur- 
thermore, under the agreements for the African territories, the admin- 
istering authority undertakes to facilitate such periodic visits as may 
be decided upon by the General Assembly or the Trusteeship Council 
under the terms of Article 87(c), to decide jointly with these organs 
the dates on which such visits shall take place, and also to agree “jointly 
with them’’ on all questions concerning the organization and accom- 
plishment of these visits. The administering authority also undertakes, 
under the terms of these agreements, to make an annual report on the 
basis of the questionnaire drawn up under Article 88, such reports to 
include information regarding the measures taken to carry out the 
suggestions and recommendations of the General Assembly and the 
Trusteeship Council, and to appoint an accredited representative to 
attend meetings of the Trusteeship Council at which the report is 
examined. 

The agreements for the African territories state specifically that the 
terms of each agreement are not to be altered or amended except as 
provided in the Charter, and that the administering authority reserves 
the right to propose at some future date that the whole or part of the 
territory be designated a strategic area. It is further provided that any 
dispute with respect to the interpretation or application of the agree- 

See supra, p. 422, 

See supra, p. 427. 
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ment between the administering authority and another Member of the 
United Nations which cannot be settled by negotiation shall be sub- 
mitted to the International Court of Justice.^^® 

Comparison with League Mandates. A comparison of the trustee- 
ship agreements in force with the League mandates under which these 
territories were administered leads to the following general conclu- 
sions: (1) the agreements, taken together with the Charter provisions, 
place much greater emphasis upon positive action than did the man- 
dates, taken together with the provisions of the Covenant; (2) the 
trusteeship agreements vary as greatly in their provisions as did the 
mandates, and considered alone would seem to permit as wide varia- 
tion in administrative practices as did the mandates, but taken to- 
gether with the provisions of the Charter they add up to a more uni- 
form and forward-looking system; (3) the agreements do not expressly 
provide and in as great detail for the elimination of abuses which have 
in the past too often characterized the administration of colonial areas, 
but this result is generally envisaged in the terms of the Charter to 
which reference is made and in most cases is expressly required by 
other international agreements in force; (4) the agreements give to 
the administering authority the practically unrestricted right to main- 
tain naval, military and air establishments for “defense” purposes, 
whereas the mandate expressly prohibited the establishment of bases 
or the creation of fortifications; (5) the Charter and the trusteeship 
agreements provide for a more promising system of international super- 
vision than did the League Covenant and the mandates; ^ (6) whether 
in practice the lot of non-self-governing peoples will be improved un- 
der the trusteeship system will depend more on the spirit in which the 
administering auAority performs its task, the seriousness with which 
Members of the United Nations take their responsibilities as members 
of the organs of international control, and the alertness of public opin- 
ion generally, than upon detailed provisions of the Charter and the 
agreements. The Charter and the agreements provide a legal basis 
for the enlightened administration of non-self-governing territories. 
The rest is in the hands of governments and peoples. 

Article 82 

There may be designated, in any trusteeship agreement, a strategic 
area or areas which may include part or all of the trust territory to 

The Australia agreements constitute an exception, presumably for the reason 
that Australia had already accepted the compulsory jurisdiction of the Court. 

For texts of League mandates, see Hudson, Manley O., Intematiorud Legisla^ 
Uon, I, p. 42-126. 

See Articles 87 and 88 and comments, infra, p. 465-73. 
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which the agreement applies, without prejudice to any special agree- 
ment or agreements made under Article 43. 

Background. This Article, taken together with Article 83, provides 
a special regime for those areas in which a Member or Members of 
the United Nations, or the United Nations, may have special interests 
of a strategic character. Presumably the interest in question may 
result either from the defense requirements of a particular state or 
states or from the needs of the Organization for maintaining peace 
and security. 

The situation which apparently gave rise to this differentiation be- 
tween territories placed under trusteeship agreements, subject to the 
authority of the General Assembly, and those placed under the author- 
ity of the Security Council because of their designation as strategic 
areas, was the need of jGbading some device by which the principle of 
non-aggrandizement laid down in the Atlantic Charter might be har- 
monized with the special security requirements of certain Members 
of the United Nations. The United States, for example, after the ex- 
perience of attack without warning at Pearl Harbor, was insistent upon 
control over areas in the Pacific in the interest of national defense. 
However, by the terms of the Atlantic Charter the United States Gov- 
ernment was committed to the principle of territorial non-aggrandize- 
ment. 

The special significance of the designation of a particular area as 
strategic is made clear in Article 83. It means that functions of the 
United Nations, including the approval of the terms of the agreement 
and their alteration or amendment, are to be performed by the Secur- 
ity Council. On the Security Council any one of the permanent mem- 
bers will be in a position to veto any action by that organ. It is inter- 
esting in this connection to note that when the United States proposal 
for the administration of the former Japanese mandated islands was 
before the Security Council, the United States Representative an- 
nounced that he would abstain from voting on proposed amendments, 
thereby not exercising the veto, though tf an amendment to which 
the United States objected were adopted, the United States might be 
obliged “in view of its responsibilities, to withdraw the tender of an 
agreement.'" A permanent member will consequently be in a better 
position to protect its special national interests on the Security Council 
than in the General Assembly where decisions are taken by a major- 
ity, or a two-thirds majority vote. 

The provisions of Articles 82 and 83 harmonize with the peace and 
security system of the Charter since they place on the Security Council, 

121 XJN, Security Council, Official Records, Second Year, No. 31, p. 665. 
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primarily responsible for the maintenance of international peace and 
security, the responsibility for the exercise of United Nations trustee- 
ship functions in those areas which are of strategic value in the organ- 
ization of international peace and security. In principle it is rec- 
ognized that the areas in question should be administered with due 
regard to the requirements of enforcement action under Chapters VII 
and VIII. 

Application. The trusteeship agreement for the former Japanese 
mandated islands is the only example to date of the application of 
this Article. By the terms of this agreement, "the Territory of the 
Pacific Islands consisting of the islands formerly held by Japan under 
mandate” is designated as a strategic area.^® It is significant that though 
the territory consists of some 98 islands and island clusters, with a total 
land mass of only 846 square miles, scattered over an area almost equal 
to that of Australia, it was not considered possible by the United States 
to limit the designation as strategic area to any part of the territory in 
question. The location of the islands across the lines of communication 
between the United States and Asia and the Pacific, the use made of 
the islands in World War II, and uncertainties with respect to the use 
which might be made of them in a future war apparently led the 
United States Government to insist that the whole territory be treated 
as a strategic area.^^^ 

The agreement follows in most respects the other trusteeship agree- 
ments. In fact it goes farther than the other agreements in making 
detailed provision for the political, economic, social and educational 
advancement of the native people.^®® On the other hand, the agree- 
ment contains certain provisions which are clearly intended to give 
the administering authority full power, free of any outside interfer- 
ence, to provide for its security. As under the other agreements, the 
administering authority has "full powers of administration, legislation, 
and jurisdiction over the territory subject to the provisions of this 
agreement.” Also in order "that the Trust Territory shall play its 
part ... in the maintenance of international peace and security,” the 
administering authority is entitled “to establish naval, military and air 
bases and to erect fortifications in the Trust Territory,” and “to station 
and employ armed forces in the territory.” But the agreement does 

^^UN, Doc. S/318 and Yearbook, 1946-^7, p. 398-400. See also, Robbins, 
op. cit. 

^Article 1. 

^^See testimony of Hon. James Forrestal, Secretary of the Navy, Hearings 
before the Committee on Foreign Relations ...» July 7, 1947, p. 14^. 

See Articles 6 and 7. 

Article 3. 

Article 5. 
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not stop with these concessions to security. It is provided that the ad- 
ministering authority in discharging its obligations under Article 76(d) 
is only required to accord most favored nation treatment and not na- 
tional treatment, i.e. it may discriminate in favor of its own nationals.^^® 
It is expressly stated that "nothing in this Article shall be so construed 
as to accord trafiSc rights to aircraft flying into and out of the Trust 
Territory."^ Furthermore, the agreement provides that, while the terms 
of Articles 87 and 88 of the Charter shall be applicable to the trust 
territory, "the administering authority may determine the extent of 
their applicability to any areas which may from time to time be speci- 
fied by it as closed for security reasons.” Finally it is expressly stated 
that the terms of the agreement “shall not be altered, amended or 
terminated without the consent of the administering authority.” 

The terms of the agreement clearly give the administering author- 
ity necessary power to provide for its security needs. In testifying be- 
fore the Senate Foreign Relations Committee, Secretary Marshall said: 

Mr. Chairman, I think the terms of the agreement have been so care- 
fully drafted from the security point of view that there is ho doubt in my 
mind that our security and our responsibility for general security are fully 
provided for. ... I think under the terms of this agreement we are not 
limited at all (so far as the use of these islands for security purposes is 
concerned) I might put it this way; We must observe forms, but we 
have provisions in the agreement which allow us almost complete liberty 
of action.^®^ 

It was also made clear in testimony before the Committee that the 
obligation assumed by the administering authority towards the Secur- 
ity Council to ensure that the trust territory play its part in the mainte- 
nance of international peace and security is not regarded as a par- 
ticularly onerous one, considering that the United States is a member 
of the Security Council and that the obligation only arises after pre- 
liminary measures for the implementation of the enforcement provi- 
sions of the Charter have been taken.^®® 

Article 8. 

Article 13. It was announced by the United States Atomic Energy Commis- 
sion on December 1, 1947 that Eniwetok Atoll was to be used as a proving ground 
for atomic weapons and beneficial nuclear products, and that the area of the in- 
stallations would be closed as a safeguarding measure as provided for in the trus- 
teeship agreement. The Security Cormcil was so informed. UN, Doc. S/613. 

Qualification contained in question asked by Senator Vandenberg. 

Hearings before the Committee on Foreign Relations . . . , JiUy 7, 1947, 

p. 5, 

Article 84 of the Charter; Article 5(3) of the Trusteeship Agreement. 

Hearings before the Corrimittee on Foreign Relations ...» July 7, 1947, 
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Article S3 

1. All functions of the United Nations relating to strategic areas, 
including the approval of the terms of the trusteeship agreements and 
of their alteration or amendment, shall be exercised by the Security 
Council. 

This paragraph provides for the substitution of the Security Council 
for the General Assembly in the performance of the functions of the 
United Nations in respect to strategic areas. The reasons and conse- 
quences of this were explained in the comment on Article 82. 

While the Security Council is substituted for the General Assembly 
as the organ responsible for the performance of the functions of the 
United Nations relating to strategic areas in trust territories, there is 
nowhere in the Charter a specific grant of powers to be used in car- 
rying out these functions comparable to that contained in Article 87 
for the General Assembly. It would seem that the possession of such 
powers would be necessary to the effective exercise by the Security 
Council of its functions under this Article, and furthermore, by a rea- 
sonable interpretation might be implied from the wording of this 
Article. 

Article 15 of the United States draft for a trusteeship agreement 
for the former Japanese mandated islands as submitted to the Security 
Council specified that the terms of the agreement should not be 
‘‘altered, amended or terminated without the consent of the adminis- 
tering authority.” Extended debate took place in the Security Coun- 
cil on this proposal. The Soviet Representative proposed an amend- 
ment which would make the Article read as follows: “The terms of 
the present agreement may be altered, supplemented or terminated 
by decision of the Security Council.”^®® A Polish amendment would 
have modified the Article to read: “The terms of the present agree- 
ment shall not be altered, amended or terminated except as provided 
by the Charter.” The United States Representative had earlier indi- 
cated willingness to accept the following text as a compromise: “The 
terms of the present agreement shall not be altered, amended or ter- 
minated, except by agreement of the administering authority and the 
Security Council After the rejection of the Soviet and Polish 
amendments, the United States Representative announced that its 
compromise proposal had been with^awn, and the text as originally 
proposed was approved. Under the Charter as it stands acceptance 

Doc. S/281, p. 5. 

186 UN, Security Council, Official Records, Second Year, No. 20, p. 415. 

No. 31, p. 676. 
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of the Soviet or Polish texts would have left the United States with 
the power of veto. However, the possession of this power would have 
been made conditional upon the retention of the existing rules (Ar- 
ticle 27) governing Security Council voting procedmre. The terms of 
Article 15 of the agreement as approved would appear to be con- 
sistent with the provisions of Articles 79 and 83 of the Charter.. The 
requirement of Article 83 that any alteration or amendment must be 
approved by the Security Council remains operative. 


2. The basic objectives set forth in Article 76 shall be applicable to 
the people of each strategic area. 

The meaning of this is self-explanatory. Article 4 of the agreement 
for the former Japanese mandated islands expressly obligates the ad- 
ministering authority to apply these basic objectives.^®® 


3. The Security Council shall, subject to the provisions of the 
trusteeship agreements and without prejudice to security considera- 
tions, avail itself of the assistance of the Trusteeship Council to per- 
form those functions of the United Nations under the trusteeship 
system relating to political, economic, social, and educational matters 
in the strategic areas. 

By the terms of this paragraph the Security Council is to avail itself 
of the assistance of the Trusteeship Council in performing those func- 
tions of the United Nations relating to political, economic, social and 
educational matters in the strategic areas designated under the terms 
of Article 82. There was some discussion in the technical committee at 
the United Nations Conference as to whether this should be made obli- 
gatory or facultative. It was argued that the Security Council must be 
given some discretion in the matter and in recognition of this need two 
safeguards were inserted. One states that this obligation is subject to 
the provisions of the trusteeship agreements and the other that it is 
“without prejudice’’ to security considerations. This would indicate 
that security considerations within the special areas designated are to 
be paramount even to the neglect of other piurposes stated in Article 76. 
This interpretation is borne out by the provisions of the trusteeship 
agreement for the farmer Japanese Mandated Islands which while de- 
claring that Articles 87 and 88 of the Charter shall be applicable, i.e. 
that the Trusteeship Council may perform the functions there defined, 
reserve to the administering authority the right to “determine the 

UN, Doc. S/318, p. 4. 

p. 2. 
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extent of their applicability to any areas which may from time to time 
be specified by it as closed for security reasons." 

The implementation of this paragraph was not undertaken until 
after the trusteeship agreement for the former Japanese Mandated 
Islands entered into force on July 18, 1947. On November 7, the 
Secretary-General notified the Security Council that “procedures should 
now be formulated” to govern the detailed application to this strategic 
area of Articles 87 and 88.^^ On November 15, the Security Council 
voted unanimously to refer the whole question to its Committee of 
Experts.^^^ The Committee reported on January 12, 1948.^^^ The ma- 
jority of its members favored a plan under which the Security Council 
would request the Trusteeship Council to perform, in accordance 
with its own procedures and on behalf of the Security Council, the 
functions of considering reports, examining petitions, providing for 
periodic visits, and formulating questionnaires. The Trusteeship Coun- 
cil would of course perform its functions subject to the provisions of 
strategic trusteeship agreements, and to the decisions of the Security 
Council. A minority group, including the Soviet Union, took the posi- 
tion that all functions should be exercised by the Security Council, 
and that the assistance of the Trusteeship Council should be requested 
only as the Security Council might decide in specific cases. This group 
argued that the majority position involved an improper derogation 
from the Responsibilities of the Security Council under the Charter.^^^* 


Article 84 

It shall be the duty of the administering authority to ensure that 
the trust territory shall play its part in the maintenance of international 
peace and security. To this end the administering authority may make 
use of volunteer forces, facilities, and assistance from the trust territory 
in carrying out the obligations towards the Security Council under- 
taken in this regard by the administering authority, as well as for local 
defense and the maintenance of law and order within the trust terri- 
tory. 

This Article places upon the administering authority the obliga- 
tion to ensure that the trust territory plays its part in the maintenance 

i«>UN, WeeUt/ Bulletin, HI, p. 687-8. 

^^Ubid. 

1^2 UN, Doc. S/642. 

142* For discussion of report in Security Council, see UN, Security Council, 
Official Records, Third Year, No. 87. 

UN, General Assembly, The Question of Fortification and "Volunteer 
Forces in Trust Territories (Article 84): (Memorandum Prepared bij the Sec- 
retariat), Doc, A/C.4/40, November 3, 1946. 
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of international peace and security and to this end empowers the ad- 
ministering authority to make use of “volunteer forces, facilities and 
assistance from the trust territory” in carrying out any obligations un- 
dertaken toward the Security Council. These obligations would pre- 
sumably be defined in the special agreements provided for in Article 
43. These forces and facilities may also be used for the purposes of 
local defense and the maintenance of law and order within the trust 
territory. 

Under the League mandates system, insofar as territories under 
Class B and Class C mandates were concerned, mandatories were 
obligated to prevent “the establishment of fortifications of mihtary 
and naval bases” and “military training of the natives for other than 
police purposes and the defense of territory.” The meaning of the 
words “defense of territory” was not clear and led to disagreement 
between the Members of the League as to whether natives given mili- 
tary training might be used for defense of the territory of the manda- 
toiy power.^^ Nothing was said about their use in connection with 
carrying out League obligations. 

The Charter makes it clear that while compulsory military training 
cannot be instituted, volunteer forces may be recruited and trained 
and used not only for local defense and police purposes but also for 
canying out commitments under the Charter entered into by the ad- 
ministering authority for the maintenance of peace. It would seem 
then that such forces cannot be used by the administering authority 
for defense of its own territory, except by decision of the Security 
Council. 

The trusteeship agreements thus far made incorporate these provi- 
sions by a general reference or by repetition of the detailed provisions. 
In addition, however, the British agreements for Tanganyika and Togo- 
land and the Cameroons under British mandate, the French agree- 
ments for Togoland and the Cameroons under French mandate, the 
Belgian agreement for Ruanda-Urundi, and the United States agree- 
ment for the Japanese mandated islands expressly authorize the admin- 
istering authority to establish military, naval and air bases, erect forti- 
fications, and station and employ its national forces in the territory. 

The inclusion of such provisions in trusteeship agreements ior non- 
strategic areas was strongly opposed by the Soviet and other delega- 
tions when the agreements were before the Genera! Assembly for 
approval. The Soviet Delegation argued that the utilization of trus- 
teeship territories for the support of international peace and security 
was only admissible where the administering authority assumed this 
obligation before the Security Council, and that if conditions required 
See Wright, op. cit, p. 39, 115. 
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the establishment of military bases and the keeping of armed forces 
of the administering power on a trust territory, then the situation pro- 
vided for in Articles 82 and 83 existed, and the agreement should be 
submitted to the Security Council for approval. Otherwise, it was 
argued, the administering power would be able to utilize a trust ter- 
ritory for its military purposes without being subject to any control 
by the United Nations. The Soviet Delegation submitted a proposal 
that the construction of bases and the maintenance of national armed 
forces within a trusteeship territory should not be permitted except 
as an obligation of the adininistering power to the Security Council, 
as defined by a special agreement concerning strategic areas, and sub- 
ject to the approval of the Security Council in conformity with Ar- 
ticle 83/^ 

Other delegations rejected this view, arguing, as did the Australian 
Delegation, that it was not necessary to base the exercise of power by 
the administering authority on any specific article of the Charter ex- 
cept where the Charter placed restrictions on the administering author- 
ity, that the Charter had abandoned the concept of the mandates sys- 
tem which made it illegal for the mandatory power to maintain bases 
and erect fortifications, and that Article 84 made it the duty, not merely 
the right, of the administering authority to ensure that the trust terri- 
tory played its part in the maintenance of international peace and se- 
curity. Article 84, it was argued, was not a restriction on the powers 
of the administering authority, but an extension of them. Furthermore, 
the argument was rejected that it was necessary to designate all mili- 
tary installations as strategic areas. The Charter left it to the discre- 
tion of the state or states submitting the agreement whether the terri- 
tory should be subject to the Security Council or not.^^ The view of 
the Soviet and other delegations was not accepted by the General 
Assembly, or by its Fourth Committee, and the articles in question 
were approved as submitted. 


, Article 85 

1. The functions of the United Nations with regard to trusteeship 
agreements for all areas not designated as strategic, including the 
approval of the terms of the trusteeship agreements and of their 
alteration or amendment, shall be exercised by the General Assembly* 

This paragraph represents a change from the method of control pro- 
vided in the Covenant of the League. The terms of Article 22 of 

UN, General Assembly, Official Records of the Second Part of the First Ses- 
sion . . . , Plenary Meetings . . . , p. 1279-83, 

UN, Doc. A/C.4/Sub.l/36, p, 9-10. 
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the Covenant provided tiiat the Council should define the terms 
of the mandates except where previously determined by agreement of 
the Members of the League. In practice the agreements were invari- 
ably submitted to the Council for its approval. Furthermore, it was to 
the Council that the mandatory power reported on its administration 
of the mandated territory, and the Council was the organ responsible 
under the Covenant for performing League functions in respect to 
mandated territories. However, the Assembly had the opportunity in 
connection with its consideration of the Secretary-General’s report to 
review the administration of mandated territories, and did not hesi- 
tate to criticize it and make recommendations.^^ 

Under the Charter system it is the General Assembly which is made 
responsible for the performance of these functions except for those 
areas designated as strategic, where the functions are to be performed 
by the Security Council. This places the United Nations control of the 
operation of the trusteeship system on a broader basis than was the 
case with the League mandates system, and gives to the smaller nations 
which* are likely to be more disinterested a relatively greater share in 
the international supervision that is established. 

2. The Trusteeship Council, operating under the authority of the 
General Assembly, shall assist the General Assembly in carrying out 
these functions. 

Under the League system a Permanent Mandates Commission was 
established to advise the Coimcil on all matters relating to the observ- 
ance of the mandate. Under the Charter system the Trusteeship Coun- 
cil is primarily responsible to the General Assembly although, accord- 
ing to the terms of Article 83(8), the Secinrity Council is to make use 
of it 

This paragraph is interpreted in the Rules of Procedure of ihe Trus- 
teeship Council as placing on that organ the duty to make recommen- 
dations to the General Assembly concerning the functions of the 
United Nations with respect to trusteeship agreements.^^’' 

Functions and Powers outside the Trusteeship System, Article 
85(2) states that the Trusteeship Council shall assist the General As- 
sembly in carrying out trusteeship functions, and Articles 87 and 88 
enumerate the powers which the Trusteeship Council has in perform- 
ing this function. "Can the Trusteeship Council constitutionally exer- 

See Wright, op. cit., p. 133-5 and Bxirton, Margaret E., The Assembly of 
the League of Nations^ Chicago, 1941, p. 214-220. 

Trusteeship Counc3, Rules of Procedure . . . , Doc. T/l/Rev, 1, Rule 
104. 



INTERNATIONAL TRUSTEESHIP SYSTEM 


461 


cise functions and powers with respect to non-trust territories and 
therefore not included within the grant of power under Articles 87 
and 88?” Apparently the question was not considered at San 
Francisco, The General Assembly has on two different occasions, both 
during its second session, answered the question in the aflSrmative. 

By its resolution of November 1, 1947, on the question of South 
West Africa, the General Assembly authorized the Trusteeship Coun- 
cil “to examine the report on South West Africa recently submitted by 
the Government of the Union of South Africa and to submit its ob- 
servations thereon to the General Assembly.” The Council, before 
examining the report, informed the Union Government that if it wished 
to send a representative to be present during the examination he would 
be welcome. The Union Government replied that it did not intend to 
send a representative but would, if requested, transmit further in- 
formation in writing. This the Council asked it to do. The report 
which the Council finally adopted for transmission to the General 
Assembly contained many critical observations.^®® 

In the second case, the Trusteeship Council was assigned the re- 
sponsibility, as part of the General Assembly plan for Palestine, for 
administering the City of Jerusalem on behalf of the United Nations.^®^ 
The plan called for the administration of Jerusalem not as a trust ter- 
ritory, but as a corpus separatum under a special international regime. 
Though the plan was not put into force, the adoption of the resolution 
indicated that the General Assembly entertained no doubt regarding 
the propriety under the Charter of giving this special function to the 
Trusteeship Coimcil, 

For brief comments on this question as stated, see Sayre, op. cit, p. 295—7. 

UN, General Assembly, Official Records of the Second Seskon . . . , Reso- 
lutions ...» Doc. A/519, p. 47-8. 

See UN, Bulletin^ V, p. 645-6, 667 and Trusteeship Council, Report of the 
Drafting Committee ...» Doc, T/209, 

UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions . - . , Doc. A/519, p. 146-50. 
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THE TRUSTEESHIP COUNCIL 
Composition 
Article 86 

1. The Trusteeship Council shall consist of the following Members 
of the United Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as are 
not administering trust territories; and 

c. as many other Members elected for three-year terms by the 
General Assembly as may be necessary to ensure that the total number 
of members of tihe Trusteeship Council is equally divided between 
those Members of the United Nations which administer trust terri- 
tories and those which do not. 

A Principal Organ, Under the Covenant, the Permanent Mandates 
Commission served in an advisory capacity to the League Council. 
Its members consisted of experts appointed by the Council, the major- 
ity being nationals of non-mandatory powers. Though it acquired 
great influence, both with the Council and members of the League, 
it remained to the end a subsidiary advisory body. 

The Trusteeship Council is organized on a different principle. Like 
the Economic and Social Council and the Security Council, it con- 
sists of Members of the United Nations. The persons who serve on it 
are designated by the states who are members of it. Though it func- 
tions under the authority of the General Assembly and is therefore 
responsible to that body for the exercise of its functions, it is referred 
to as a principal organ of the United Nations (Article 7). The major- 
ity of its members do not hold their positions by virtue of election 
by the General Assembly. 

Composition. The Trusteeship Council consists of three categories 
of members: (1) Members of the United Nations administering trust 
territories; (2) Members of the United Nations named in the Charter 
(Article 23) as permanent members of the Security Council which are 
not administering trust territories; and (3) as many additional mem- 
bers elected for three-year terms by the General Assembly as may be 
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necessary to equalize the number of members administering trust 
territories and the number of members which do not. This of 
course means that the total number of members will be variable, 
depending on the number of members which administer trust terri- 
tories. 

The Working Paper adopted by Committee II/4 as the basis for dis- 
cussion at the United Nations Conference provided that the Council 
should consist of specially qualified representatives “designated (a) one 
each by the states administering trust territories, and (b) one each by 
an equal number of other states named for three-year periods by the 
General Assembly,”^ In operation this arrangement could have re- 
sulted in one or more of the permanent members of the Security Coun- 
cil not having representation on the Trusteeship Council. Of course 
this possibility exists in the case of the Economic and Social Council. 
The nature of the matters with which the Trusteeship Council would 
be dealing, however, apparently led to a demand that a modification 
be introduced which wo^d assure membership to the permanent mem- 
bers of the Security Coimcil at all times. A revised text was submitted 
by the Delegate of the United States.^ This provided for constituting 
the Council in the manner provided in Article 86. A proposal was then 
made in committee to reintroduce the original idea of an equal bal- 
ance between elected and non-elected members. It was argued that 
the permanent members of the Security Council resembled the admin- 
istering states in that they were interested parties, and that the peoples 
of the trust territories would be better protected if half of the mem- 
bers of the Trusteeship Council were elected by the General Assembly. 
Against this proposal it was argued that there was “no distinction in 
humanitarian purpose” between the three categories but only “of prac- 
tical experience,” and that “what was required on the Trusteeship 
Council was the greatest possible sum of knowledge and wisdom.” 
The proposal was defeated by a vote of 31 to 8.^ 

Establishment of the Council The initial establishment of the Trus- 
teeship Council presented a serious difficulty. It was obviously impos- 
sible to constitute the Council in the manner prescribed by the Char- 
ter until one or more trusteeship agreements were in force. To per- 
form the functions assigned to the Trusteeship Coimcil pending its 
establishment under this Article, the Executive Committee of the 
Preparatory Commission recommended that the General Assembly, 
acting under Article 22 of the Charter, establish “a temporary Trus- 

^ UNCIO, Doc. 323, n/4/12, p, 8 {Documents, X, p. 679). 

^ UNCIO, Summary Report of Thirteenth Me^ng of Committee 11/4^ June 8, 
194$, Doc. 877, II/4/35, p. 4 (Documents, X, p. 516). 

® Ibid., p. 5 (Documents, X, p. 517). 
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teeship Committee to perform certain of the functions assigned by the 
Charter to the Trusteeship Council, pending its establishment.” ^ The 
recommendation was not adopted unanimously. It was strongly op- 
posed by certain delegations on the ground that it was not authorized 
by the Charter and would have the effect of delaying the establish- 
ment of the trusteeship system. The proposal was dropped by Com- 
mittee IV of the Preparatory Commission.® With a view to expediting 
the establishment of the Trusteeship Council, the Preparatory Com- 
mission recommended that the General Assembly call upon Members 
of the United Nations administering mandated territories to undertake 
practical steps for the implementation of Article 79 in order that agree- 
ments might be submitted for approval by the General Assembly 
‘"preferably not later than during the Second Part of the First Session.” ® 
This recommendation was accepted and carried out by the General 
Assembly by its resolution of February 9, 1946. 

Following the approval of eight trusteeship agreements during the 
second part of its first session, the General Assembly adopted a reso- 
lution establishing the Trusteeship Council with Mexico and Iraq as 
its elected members."^ The Council held its first session from March 26 
to April 28, 1947. When the trusteeship agreement for the former Jap- 
anese mandated islands entered into force on July 18, the United States 
became a member administering a trust territory, thus destroying the 
balance required by this Article. In its second session, the General 
Assembly elected Costa Rica and the Philippines for three-year terms 
to restore the balance. At the same time, the Assembly Rules of Pro- 
cedure were amended to permit the two newly elected members to 
take oflBce immediately.® 


2. Each member of the Trusteeship Council shall designate one 
specially qualified person to represent it therein. 

The members of the Permanent Mandates Commission were persons 
appoiated by the Council on the basis of their individual qualifications. 
The members of the Trusteeship Council are states, each of which is 
obhgated by this paragraph to “designate one specially qualified per- 
son to represent it.” It is left to the discretion of each member to de- 
cide what qualifications the position requires. 

^Report by the Executive Committee ...» Doc. PC/EX/113/Rev. 1, p. 55. 

® Journal of the Preparatory Commission, No. 27, p. 125-32. 

^Report of the Preparatory Commission . . . , Doc. PC/20, p. 13. 

^ UN, General Assembly, Resolutions Adopted ... During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 122-^. 

8 See UN, Doc. A/520, Rule 136. 
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The representatives of the members of the Trusteeship Council at 
the first session v^^ere the following: 


Australia 

Belgium 

China 

France 

Iraq 

Mexico 

New Zealand 

Soviet Union 

United Kingdom 

United States of America 


Norman J. O. Makin 

Pierre Ryckmans 

Liu Chieh 

Roger Gaixeau 

Ali Jawdat 

Luis Padilla Nervo 

Sir Carl August Berendsen 

Ivor Thomas 
Francis B. Sayre ® 


Rule 18 of the Rules of Procedure permits each representative to 
be accompanied by such alternates and advisors as he may require. An 
alternate or advisor may act as a representative when so designate^ 
by the representative. Members of the United Nations which are 
members of the Council and specialized agencies are to be invited/ to 
send representatives to attend meetings, and to participate witljLOut 
vote in its deliberations, under conditions determined by the Ruld^s of ■ 
Procedure (Rules 12 and 13). 


Functions and Powers 
Article 87 

1. The General Assembly and, under its authority, the Trusteeship 
Council, in carrying out their functions, may: 

a. consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the 
administering authority; 

c. provide for periodic visits to the respective trust territories at 
times agreed upon with the administering authority; and 

d. take these and other actions in conformity with the terms of the 
trusteeship agreements. 

This Article gives to the General Assembly and, under its authority, 
to the Trusteeship Coxmcil those powers which under the Covenant 
of the League of Nations were vested in the Council and the Penna- 

® Following the election of Mr. Sayre as President, Mr..3enjamm Gerig served 
as Deputy Representative for the United States^ 

UN, Doc. T/l/Rev. 1. 
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nent Mandates Commission.^^ In addition, the United Nations organs 
have the power to make periodic visits to the trust territories which 
the League organs did not have. It was the contention of the manda- 
tory powers that inquiries on the spot conducted under the direction 
of the Permanent Mandates Commission would have the effect of 
weakening the authority of the mandatory. The withholding of this 
power deprived the Commission of an important means of establish- 
ing the facts which were necessary to the adequate performance of 
its duties. It made the Commission largely dependent upon the re- 
ports and oral explanations of the representatives of the mandatory 
powers. 

Reports by Administering Authority* Paragraph 1(a) empowers the 
General Assembly and the Trusteeship Council to ‘‘consider’' reports 
which the administering authority is obligated under Article 88 to 
submit In addition, the trusteeship agreements, expressly or by 
rieference to the Charter provisions, require the submission of re- 
ptf)rts. The League system was similar. The mandatory powers 
w^re obligated to submit annual reports to the Council. In prac- 
tice, reports were first considered by the Permanent 'Mandates Com- 
mis*sion which advised the Council on action to be taken by that 
organ.^^ 

The power to “consider” reports includes the powers of examination, 
dis(Cussion and recommendation.^ The administering authority is re- 
quired by the terms of the trusteeship agreements and permitted by 
th-Le Rules of Procedure to designate and, have present a representa- 
tiive well informed on the territory in question. The representative- 
may participate without vote in an examination and discussion of a 
report, “except in a discussion directed to specific conclusions con- 
cerning it.” 

The pattern thus far set by the Trusteeship Council in its considera- 
tion of reports has been that of serious and searching inquiry, and 
forthright and constructive criticism. The reports adopted by the 
Council at its third session for submission to the third session of the 
General Assembly on New Guinea, Ruanda-Urundi and Tanganyika 
consisted of a review of conditions in each territory, observations of 
members of the Council during the examination of the Administering 

powers vested in die League Council and the manner in which these 
powers were exercised, see Wright, Quincy, Mandates Under the League of Na- 
tions, Chicago, 1930, p. 126 et seq. 

See ibid,, p. 137-^5, 

On meaning of word ^‘consider’' as used in the Charter, see supra, p. 164, 

See Article 16 of the Tanganyika agreement, infra, p. 640. 

UN, Doc. T/l/Rev. 1, Rule 74. 

15 Ibid., Rule 75. 
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Authority’s report, and the Council s conclusions and recommenda- 
tions.^^* 

The power .of the General Assembly under this Article, reinforced 
by the provisions of Article 10 of the Charter, extends to the discus- 
sion of these reports and the making of recommendations with respect 
to them, as well as to the review of the work of the Trusteeship Coun- 
cil itself on the basis of reports submitted by the Council imder Ar- 
ticle 15, paragraph 2, of the Charter. The Council’s Rules of Proce- 
dure, in conformity with Article 15, paragraph 2 of the Charter, re- 
quire that the Council present to the General Assembly an annual gen- 
eral report on its activities and the discharge of its responsibilities.^® 
It is also specified that sections of the annud report dealing with spe- 
cific trust territories shall take into account the annual reports of the 
administering authorities and other sources of information. The Coun- 
cil’s report shaU also include the conclusions of the Trusteeship Coun- 
cil regarding the execution and interpretation of the provisions of 
Chapters XII and XIII of the Charter and of the trusteeship agree- 
ments, and “such suggestions and recommendations concerning each 
Trust Territory as the Council may decide.” 

Petitions . . The Covenant made no provision for the receipt and ex- 
amination of petitions or statements of grievance by either the Coun- 
cil or the Permanent Mandates Commission. Early in its existence, 
however, the Council adopted a procedure under which petitions from 
inhabitants of a mandated area would be received if submitted through 
the mandatory, which was requested to append comments before 
sending it to the Permanent Mandates Commission.^® Petitions from 
other sources were to be sent to the Chairman of the Mandates Com- 
mission who would decide whether they were of sufficient importance 
to demand the attention of the Commission. In practice the term “peti- 
tion” was given a broad definition to include “memoranda, memorials 
or other communications.”^® Petitions were treated primarily as a 
source of information. The Commission refused to consider petitions 
that opposed the mandate itself or its principles. Anonymous peti- 
tions were also refused. 

The Charter provisions with respect to the reception of petitions, 
taken together with the Rules of Procedure of the Trusteeship Coun- 
cil, are considerably more liberal than League practice. Rules 76 to 

^^For STumnaries of the Council’s reports, see UN, Bulletin, V, p. 638-44. For 
reports of drafting connnittees on which reports as finally adopted were based, 
see UN, Doc. T/197; Doc. T/202; and Doc. T/204. 

i»UN, Doc. T/l/Rev. 1, Rule 100. 

Ibid., Rule 101. 
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93 of the Rules of Procedure “ are devoted to the matter. Petitions may 
be accepted and examined by the Trusteeship Council if they concern 
‘‘the affairs of one or more Trust Territories or the operation of the 
International Trusteeship System as laid down in the Charter,” except 
that with respect to strategic areas the powers and functions of the 
Council are governed by Article 83 of the Charter and the relevant 
trusteeship agreements.^^ Petitions may be presented in writing or 
orally.^^ A written petition may be in the form of “a letter, telegram, 
memorandum or otiher document”.^ Petitioners may be inhabitants 
of the trust territories or "other parties”.^^ Written petitions may be 
addressed directly to the Secretary-General or be transmitted to him 
through the administering authority.^® Representatives of the Trustee- 
ship Council engaged in periodic visits to the trust territories or on 
other official missions may also receive petitions.^® 

No provision is made in the Rules of Procedure for the preliminary 
screening of petitions to economize the time of the Council.^^ Rule 81 
states that “normally petitions shall be considered inadmissible if they 
are directed against judgments of competent courts of the Adminis- 
tering Authority or if they lay before the Council a dispute with which 
the Courts have competence to deal.” It is expressly proyided, how- 
ever, that this rule is not to be interpreted to prevent consideration by 
the Council of petitions against legislation on the ground of its incom- 
patibility with the provisions of the Charter or of the trusteeship agree- 
ment. It is not made clear whether this rule will prevent consideration 
of petitions against alleged “denial of justice” or violations of provi- 
sions of the Charter or of trusteeship agreements by decisions of the 
courts. It would seem that this rule might properly be interpreted 
restrictively as intended to require petitioners to exhaust judicial rem- 
edies and to prevent calling in question the internal validity of court 
decisions* The Rules of the Council do not declare inadmissible peti- 
tions which seek modification of the provisions of the Charter or which 

20 UN, Doc. T/l/Rev. 1. 

21 IM., Rule 76. 

22 Ibid., Rule 78. Rules 87 to 91 provide, however, that requests to present peti- 
tions orally shall be submitted to the Trusteeship Council or to visiting missions of 
the Council. The Coimcil, or the visiting mission, decides whether the request is 
to be granted. 

28Zhxd.,RuIe 79. 

2^ Ibid., Rule 77. 

25 Ihid., Rule 82. 

20 Ibid., Rules 84 and 89. 

27 The revised text of Article 85 of the Rules of Procedure adopted at the second 
session of the Council permits the Secretary-General to screen petitions in so far 
as prompt circulation to the members of the Council is concerned. It expressly 
provides, however, that original documents of "maniFestly inconsequential* peti- 
tions are to come before the Trusteeship Council and be finally disposed of by it, 
UN, Doc, T/P.V. 34. 
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relate to matters not within the competence of the Council. When 
such petitions have been presented to it, the Council has noted that 
its functions are limited to matters relating to the operation of the 
trusteeship system, and has invited the Secretary-General to advise 
the petitioners of the appropriate procedure to be followed.^ 

The Rules of Procedure of the Council provide that a written peti- 
tion will “normally be placed on the agenda'’ of a regular session if it 
has been received by the administering authority, directly or through 
the Secretary-General, at least two months before the date of the ses- 
sion. It may be considered by the Trusteeship Council at shorter no- 
tice if the administering authority agrees, or in case of urgency, if the 
Council so decides, in consultation with the administering authority.^® 
The Rules establish no time limit for oral petitions.®^ The Council may 
appoint an ad hoc committee to undertake a preliminary examination 
of petitions on the agenda. No appraisal of the substance of the petition 
may be made by this committee.®^ The Council appointed an ad hoc 
Committee on Petitions at the beginning of its second session. This 
Committee classified the petitions received, and made recommenda- 
tions as to which should be declared inadmissible.^^ In the examina- 
tion of the petition, the administering authority is entitled to designate 
and have present a special representative “who should be well informed 
on the territory involved.’’ 

The action of the Trusteeship Council on a petition takes the form 
of a resolution adopted by majority vote. The Coimcil may refuse to 
take any action, postpone action, reaflBrm an earlier decision, enunci- 
ate a general principle, welcome some action taken by the administer- 
ing authority, recommend that the administering authority pursue a 
specified policy, invite the authority to take specific steps, decide that 
the Council will send a visiting mission or take some other appropri- 
ate action, or direct the Secretary-General to take appropriate admin- 
istrative steps.®^ 

Visits to Trust Territories. Under the law and practice of the League 
mandates system, the Mandates Commission had no power to visit or 
send committees of investigation to mandated territories without ex- 
press authorization by the Council.®® The mandatory powers were 

^ See, for example, UN, Doc. T/104. 

2»UN, Doc. T/l/Rev. 1, Rule 86. 

See ibid.. Rules 87-91. 

^Ubid., Rule 90. 

UN, Doc. T/70. 

»» UN, Doc. T/l/Rev. 1, Rule 92. 

For resolution exemplifying the possible range of Council action, see Resolu- 
tion No. 13 on petition from AQ-Ewe Conference and others, UN, Doc. T/109, 
December 18, 1947. 

85 Wright, op. cU., p. 183. 
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strongly opposed to the practice because of the effect it might have in 
undermining their authority. 

The Charter provides for ‘periodic visits” but makes these condi- 
tional upon agreement between the Trusteeship Council and the 
administering authority with respect to their time. This makes it pos- 
sible for the administering authority to prevent any such visits from 
taking place, but in view of the probable reaction to such refusal, it 
is unlikely that an administering authority will resort to such an ex- 
treme measure. The agreements obligate the administering authority 
to cooperate with the General Assembly and the Trusteeship Council 
in the discharge of their functions under this Article. Some go further. 
The trusteeship agreement for Ruanda-Urundi, for example, obligates 
the administering authority “to facilitate such periodic visits to the 
Trust Territory as the General Assembly or the Trusteeship Council 
may decide to arrange, to decide, jointly with these organs, the dates 
on which such visits shall take place and also to agree jointly with 
them on all questions concerned with the organization and accomplish- 
ment of these visits.” 

The Rules of Procedure of the Trusteeship Council provide that the 
Council shall make provision for periodic visits in accordance with the 
provisions of Article 87(c) and Article 83, paragraph 3, and may, in 
agreement with the administering authority, conduct special investi- 
gations or inquiries when it considers that conditions in a trust terri- 
toiy make such action desirable.®^ The Council selects the members 
of each visiting mission, defines its terms of reference and issues such 
special instructions as it may consider appropriate.®® The mission is 
required to act on the basis of the instructions of the Council and “be 
responsible exclusively to it.”®® The mission is required to submit a 
report to the Council, a copy of which is to be “promptly transmitted” 
to the administering authority. The report may be published by the 
Council in such form as may seem appropriate, and observations on 
the report by the Council and by the administering authority may be 
similarly published."^ Such reports are covered of course by the gen- 
eral reports of the Council to the General Assembly, and the informa- 
tion and recommendations contained in them can be considered by 
the General Assembly as well as by the Trusteeship Council. 

During its first session, the Trusteeship Council decided, in response 
to a petition received from native oflScials in Western Samoa, to author- 
ize the sending of a visiting mission “to investigate the petition”, “to 

UN, Doc. T/Agreement/S, Article 3. 

UN, Doc. T/l/Rev. 1, Rules 94 and 97. 

Ibid», Rules 95 and 96. 

Rule 96. 

^ Ihid.^ Rule 99. 
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visit Western Samoa for this purpose, to remain in the territory for a 
suflBcient period to ascertain all die relevant facts and to report back 
to the Trusteeship Council^^ The Mission as established consisted 
of two members of the Trusteeship Council and a non-member, Sen- 
ator Eduardo Cruz-Coke of Chile. The Mission was in Western Samoa 
during July and August, 1947, and had the full cooperation of the New 
Zealand Government Its report contained a detailed survey of con- 
ditions and recommendations for the advancement of self-government. 
Due to the imusual circumstance that the New Zealand Government 
was making an independent study of the matter with a view to new 
legislative proposals, the Mission kept New Zealand officials and 
Samoan leaders informed of the general trend of its thinking. The plans 
outlined by the New Zealand Government in a statement in Parliament 
on August 27, 1947 ^ were closely in line with the recommendations 
contained in the Visiting Mission s Report.^ The Trusteeship Council 
on December 5, 1947 adopted a resolution expressing the hope that 
the people of Western Samoa would be encouraged to assume increas- 
ing responsibilities of self-government, and noted with satisfaction the 
declared policy of New Zealand.^ 

Beginning in its second session, the Council gave consideration to 
the organization of periodic visits. For budgetary and other reasons, 
visits at periodical intervals of a few years, not annually, are en- 
visaged. It was decided that a visit should be made in 1948 to Tan- 
ganyika and Ruanda-Urundi.^® During its third session, on July 13, 
1948, the terms of reference for this visiting mission were adopted.^^ 
They directed the mission ''to observe the developing political, eco- 
nomic, social and educational conditions in the Trust Territories of 
Ruanda-Urundi and Tanganyika, their progress toward self-government 
and independence, and the efforts of the respective Administering 
Authorities to achieve this and other basic objectives of the Inter- 
national Trusteeship System”, and “to give attention, as may be appro- 
priate in the light of discussions in the Trusteeship Council and reso- 
lutions adopted by the Council, to issues raised .in and in connexion 
with” the annual reports on the administration of the territories and in 
petitions received relating to the territories. The mission was re- 

UN, Doc, T/43, p. 2. See Finkelstein, Lawrence S., "Trusteeship in Action: 
The United Nations Mission to Western Samoa," International Organization, II 
(1948), p. 268-^2. 

42 UN, Doc. T/46 and Doc. T/46/Add.l, 

4® UN, Doc. T/46/Add.l, p, 96-102. For subsequent legislative action, see 
UN, Doc. T/78. 

44 UN, Doc. T/46, p. 78. 

45 See UN, Doc. T/62 and Doc. T/P.V. 37. 

45 See UN, Doc. T/P.V. 33 and WeeUy Bulletin, III, p. 771. 

47 UN, Doc. T/195. 
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quested to transmit a report on its findings to the Council, along with 
such observations and conclusions as the mission might wish to make. 
As appointed, the mission consisted of nationals of France (chair- 
man), Australia, China and Costa Rica, thus maintaining the prin- 
ciple of equality of representation of Members administering and 
Members not administering trust territory. 

‘‘Take These and Other Actions”. This clause might be interpreted 
in two ways. It can be regarded as adding to the powers of the two 
organs by providing that die powers enumerated in this Article may 
be extended by the terms of Hie trusteeship agreements. If this was 
the intention, it is not clear why ‘‘in conformity with” should be made 
to condition “these” as well as “other actions,” as is clearly the case. 
On the other hand, this clause can be interpreted as having definitely 
restrictive effect, as saying that actions of the two organs under this 
Article and other Articles of the Charter, in trusteeship matters, must 
conform to the terms of the individual trusteeship agreements in indi- 
vidual cases. The second interpretation would appear to be warranted 
by the history of the text. The original Working Paper closed the 
enumeration of the powers of the two organs with the words “and to 
take other action in conformity with the trusteeship arrangements.” ^ 
This was subsequently revised in the United States draft by the inser- 
tion of a comma after “action,” thereby making the qualifying phrase 
apply to all the powers enumerated.^^ It would thus appear that the 
purpose of the clause is to make it clear that the General Assembly and 
the Trusteeship Council in performing the trusteeship functions of 
the United Nations in respect to any given trust territory must act in 
conformity with the terms of the trusteeship agreement. 


Article 88 

The Trusteeship Council shall formulate a questionnaire on the 
political, economic, social, and educational advancement of the in- 
habitants of each trust territory, and the adininistering authority for 
each trust territory within the competence of the General Assembly 
shaU make an annual report to the General Assembly upon the basis 
of such questionnaire. 

By the terms of this Article each administering authority is obligated 
to make an annual report to the General Assembly upon the adminis- 
tration of the territories for which it is responsible. This differs from 

^UNCIO, Doc. 323, II/4/12, p. 3 (Documents^ X, p. 679). 
p. 7 (Documents, X, p, 683). 
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the League system in that the report goes to the Assembly directly 
instead of to the Council. However, in the case of areas designated 
as strategic the practice will follow that of the League since it will be 
to the Security Council that the administering authority will presum- 
ably report in such cases. 

In order to secure uniform reports and to be certain that aU the 
points upon which information is desired are covered, the Trusteeship 
Council is given the power, in fact, is required,, to foimulate a ques- 
tionnaire upon which the report of the administering authority is to 
be based. This represents a considerable advance not only over the 
legal requirements of the League system but over League practice 
as well. The League Permanent Mandates Commission sought to 
achieve a measure of uniformity and greater completeness in the 
reports of mandatory powers by the use of a questionnaire. The 
Commission achieved only partial success. The mandatory powers 
were under no obligation to use the questionnaire as the basis of 
their reports.®^^ 

The Trusteeship Council gave consideration at its first session to the 
preparation of a questionnaire. The content of the questionnaire is 
specified in some detail in the Article. This' detailed description was 
inserted largely upon the insistence of the smaller powers with a view 
to giving stiU another guarantee that fuU publicity would be given to 
the record of each administering authority in carrying out its trust 
under the trust agreement. On April 25, 1947, the Council approved 
a report from an ad hoc committee which it had appointed to formu- 
late a basic questionnaire.®^ In adopting the report, the Council em- 
phasized the provisional character of the questionnaire, and agreed 
that the practical experience gained in the preparation of the first an- 
nual reports on the basis of the Provisional Questionnaire would lead 
to later necessary revisions and adaptations. The Provisional Question- 
naire consisted of 247 separate items with a statistical appendix. It 
covered the status of the territory and its inhabitants, international and 
regional relations, maintenance of international and domestic peace and 
security, and political, economic, social and educational advancement, 
all in great detail. Comments and suggestions were invited from the 
administering authorities of trust territories, from the Economic and 
Social Council and the specialized agencies for its improvement. These 
suggestions were incorporated by the Secretariat into a memoran- 
dum which was submitted to the Trusteeship Coxmcil at its second 
session. No action was taken on the question of revision at that time. 

^ Wright, op, cit,, p. 16G-1. 

UN, Doc. T/44. 

52 UN, Doc. T/63. 
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Voting 
Article 89 

1, Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority 
of the members present and voting. 

The Rules of Procedure provide that “decisions or recommendations” 
shall be made in this manner. “Members who abstain in particular 
votes shall not in those instances be counted as voting.” 

Procedure 
Article 90 

1. The Trusteeship Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance 
with its rules, which shall include provision for the convening of 
meetings on the request of a majority of its members. 

The Preparatory Commission drafted Provisional Rules of Procedm-e 
of the Trusteeship Council which were included in its report.®^ The 
General Assembly in the first part of its first session requested the 
Secretary-General to transmit these to the Trusteeship Council as soon 
as it was constituted. The Trusteeship Council devoted the major 
part of its first session in March and April, 1947, to the preparation of 
its Rules of Procedure. As finally adopted,®® these constituted an exten- 
sive and thorough revision of the Provisional Rules. The Rules were 
further modified in minor respects at the second session.®® 

Article 91 

The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized 
agencies in regard to matters with which they are respectively con- 
cerned. 

While leaving a certain measure of discretion to the Trusteeship 
Council this Article makes it the duty of the Council to avail itself of 
the assistance of the Economic and Social Council and of the special- 
ized agencies in regard to matters with which they are respectively 

58 UN, Doc. T/l/Rev. 1, Rule 37. 

Report of the Preparatory Commission . . . , Doc. PC/20, p, 50-6. 

58 UN, Trusteeship Council, Rules of Procedure . . , , Doc. T/l/Rev. 1. 

88 UN, Doc. T/P.V. 34. 
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concerned. The desirability of such a practice is obvious. The Article 
represents another attempt to secure proper coordination of the activi- 
ties of the organs of the United Nations and of the specialized agencies 
in their relations with the United Nations. 

The Rules of Procedure of the Trusteeship Council, as originally 
adopted, permitted agenda items to be proposed by the Economic 
and Social Council, or by a specialized agency ‘‘under the terms of its 
agreement with the United Nations.”®^ They further provided that 
representatives of the specialized agencies should be invited to at- 
tend meetings of the Council and “to participate without vote, in its 
dehberations in the circumstances indicated in the respective agree- 
ments.’’ They provided for making use of the assistance of the Eco- 
nomic and Social Council in preparing the questionnaire under Ar- 
ticle 88 and made provision for the transmission to the Council, the 
specialized agencies and other bodies of such annual reports of admin- 
istering authorities and other documents as might be of special con- 
cern to them,®° The Rules of Procedure of the Economic and Social 
Council and the agreements made with the specialized agencies under 
Articles 57 and 63 contain provisions for rendering assistance to the 
Trusteeship Council. 

Early in 1947, the Economic and Social Council and the Trusteeship 
Council appointed committees to constitute a joint committee to con- 
sider arrangements for cooperation in matters of common concern. 
The report of the committee was approved by the Trusteeship Coun- 
cil on November 25, 1947. It recommended cooperation in the fol- 
lowing respects: reciprocal notification of meetings; reciprocal com- 
munication of provisional agenda; privilege of each Council to request 
that meetings of the other be called; reciprocal representation at 
meetings of Councils, their committees and commissions, at least at 
secretarial level; special cooperative relations between Trusteeship 
Council and Commission on Human Rights; agreed delimitation of 
responsibilities as regards studies and recommendations between the 
Trusteeship Council and the Economic and Social Council and its 
Commissions; the exchange of documents; appointment from time to 
time of joint ad hoc committees on questions of procedure and sub- 
stance; and full consideration of the interests and views of the Trus- 
teeship Council in the making and implementing of agreements with 
the specialized agencies. 

UN, Doc. T/l/Rev. 1, Rule 9. 

^Ihid., Rule 13. 

8®Ji»id.,Rule70. 

Rule 105. 

WUN, Doc. E&T/C.l/2/Rev. 1. 

^ See revision of Rule 3, UN, Doc. T/P.V. 34. 
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THE INTERNATIONAL COURT OF JUSTICE 
Article 92 

The International Court of Justice shall be the principal judicial 
organ of the United Nations. It shall function in accordance with the 
annexed Statute, which is based upon the Statute of the Permanent 
Court of International Justice^ and forms an integral part of the 
present Charter. 

History of the Chapter. No attempt was made in the Dumbarton 
Oaks Conversations to draft the statute of an international court. It 
was agreed that there should be an international court of justice which 
would constitute the principal judicial organ of the Organization, but 
it was not decided whether it should be a new court or the old Per- 
manent Court of International Justice with its Statute revised. Shortly 
after the Crimea Conference in February 1945, when the date of the 
San Francisco Conference was set, the Sponsoring Governments in- 
vited the Members of the United Nations to send representatives to a 
preliminary meeting in Washington to prepare a draft of a statute for 
the proposed court to be submitted to the Conference as a basis for 
discussion. Thus was constituted the United Nations Committee of 
Jurists which met in Washington from April 9 to 20, 1945.^ 

This Committee, taking into account the Statute of the Permanent 
Court of International Justice and the experience of that tribunal, pre- 
pared a report for submission to the Conference.® This report included 
a Draft Statute following closely the arrangement and, in the main, the 
substance of the Statute of the Permanent Court. On points where 
there were differences of opinion which the Committee was unable to 

^ For text of revised Statute, see Publications of the Permanent Court of Inter- 
nationed Justice, Series D, No. 1 (4th ed.), p. 13-28. On the organization, pro- 
cedure and work of the Court, see Publications, Series A to E. See also, Hudson, 
Manley O., The Permanent Court of International Justice, 1920-1942: A Treatise, 
New York, 1943. 

^An informal expert committee called by the British Government had met in 
London, in 1943, and held nineteen meetings between May 1943 and February 10, 
1944 to consider the future of the Court. The Committee consisted of experts 
belonging to Belgium, Canada, Czechoslovakia, France (National Committee), 
Great Britain, Greece, Luxembourg, Netherlands, New Zealand and Poland. 

®The United Nations Committee of Jurists, Jurist 86, G/73, Apirid 25, 1945 
{Documents, XIV, p. 821). 
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resolve, the Committee presented alternative texts. This draft was used 
as the basis of discussion by Committee IV/1 of the United Nations 
Conference. This Committee, which included among its members 
Judge Charles De Visscher of the Permanent Court of International 
Justice, had in addition the benefit of the advice of two other judges of 
the Permanent Court (Judge Gustavo Guerrero, the President of the 
Court, and Judge Manley O. Hudson), who were invited by the Com- 
mittee to attend its meetings. 

The Court as a Principal Organ. Article 92 states that the Interna- 
tional Court of Justice shall be "the principal judicial organ” of the 
United Nations. This means, first of all, that the Court is one of the 
organs of the United Nations,^ and secondly, that the connection be- 
tween the Court and the United Nations is organic. Thereby the 
problem of whether or not the Court is to be a separate and independ- 
ent body is solved. It is not separate. Its fate is intimately finked with 
that of the other organs of the United Nations. This is a realization 
of the oneness of international organization. Respect for law and or- 
der is a condition for the functioning of any political organization. 
Even an international court cannot operate in a political vacuum. If 
the political climate of the world is bad, the Court wiU suffer as well 
as other international institutions. 

This first sentence of Article 92 also implies that the International 
Court shall not, of necessity, be the only judicial organ of the Organ- 
ization. The Charter leaves the door open for other — and subsidiary 
— judicial organs of a regional or functional character.® 

A New Court, Opinions were sharply divided on the question 
whether the Permanent Court of International Justice should be con- 
tinued or a new court set up. ® The Dumbarton Oaks Proposals had 
left the question open.^ Certain delegates felt that it was desirable 
to maintain the continuity of international judicial institutions as much 
as possible. They were of the opinion that the Permanent Court of 
International Justice had represented such a great advance in inter- 
national organization that it must be retained. They felt also that the 
Permanent Court was a living organism and for that reason should be 
kept. Hundreds of international conventions referred to this Court 
and recognized it as the tribunal to which parties were to refer their 
disputes. Furthermore its record justified its continuance. 

Other delegates, while admitting the importance of these arguments, 
felt nevertheless that it was better to start with a clean slate. They 

^ See Charter of the United Nations, Article 7(1). 

® See ibid.. Articles 52 and 95. 

® See UNCIO, Report of the Rapporteur of Committee IV/1, Doc. 913, IV/1/74 
(1), p. 3 (Documents, XIII, p. 383). 

^ See Chapter VII, paragraph 3, infra, p. 577. 
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argued that the proposed Court would be so intimately linked with 
the United Nations that it should preferably be a new court created 
by it. Their chief argument was that the old Court could not continue 
in any case. Elections had not been held for a long time. The old 
machinery for elections could not be employed again. Particular stress 
was laid on the membership of the Court. Certain states which were 
not Members of the United Nations were members of the Permanent 
Court and would not belong, in the beginning at least, to the new 
court. There were also Members of the United Nations who had nor 
accepted the Permanent Court of International Justice. It was, there- 
fore, better to have a completely new court. A subsidiary argument 
was that the traditions and experience of the Permanent Court of 
International Justice were already a part of the world inheritance and 
would live on in the new court and be utilized just as if the Permanent 
Court had been continued.® 

Consequently, it was decided to create a new coiut to function in 
accordance with a statute, based on that of the Permanent Court of 
International Justice, and forming an integral part of the Charter 
of the United Nations. This is not the place to give an extensive com- 
mentary on the Statute. It is so like the old Statute that studies of that 
document provide a necessary introduction to the understanding of the 
new.® 

The Permanent Court of International Justice held its final session 
in October 1945. It adopted decisions intended to facilitate the con- 
tinuity of the work of the Court and its successor, the International 
Court of Justice.^® On January 31, the judges of the Permanent Court 
submitted their resignations. The Permanent Court was dissolved by 
resolution of the Assembly of the League of Nations, April 18, 1946.^^ 
On February 6, the judges of the International Court of Justice were 
elected by the General Assembly and the Security Council, voting 
concurrently. The Court held its first meeting on April 3, 1946 and 
on May 6 adopted its Rules,^^ which were based on the Rules of the 
Permanent Court of International Justice. 

The Question of Obligatory Jurisdiction, The question of obliga- 
tory jurisdiction was extensively discussed at the United Nations Con- 
ference in San Francisco. It had earlier been considered by the 

®For report of Committee discussion, see UNCIO, Heport of the Rapporteut 
of Comrmttee IV/l, Doc. 913, IV/1/74 (1), p. 3 (Documents, XIII, p. 383). 

^ See in particular, Hudson, op. cit. For detailed comparison of the two instru- 
ments, see Hudson, Manley O,, ‘The Twenty-Fourth Year of the World Court,” 
American Journal of International Law, XL, p. 1-52. 

See LCJ., Yearbook, 1946-47, p. 26, 

^ Ibid., p. 28-9. 

^M.C.T., Series D, No. 1, 
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United Nations Committee of Jurists in Washington. Furthermore, 
the question had been carefully considered at the time of the estab- 
lishment of the Permanent Court of International Justice. The Draft 
Statute proposed by the Committee of Jurists,^® appointed by the 
League Council under Article 14 of the Covenant, had contained a 
provision for obligatory jurisdiction. In discussions in the League 
Council and Assembly, it was argued that this went too far in that 
some members would be unwilling to accept compulsory jurisdiction. 
Consequently, the Statute, as submitted to the members of the League, 
provided for voluntary jurisdiction in principle, but had appended to 
it a protocol the acceptance of which conferred obligatory jurisdiction 
upon the Court as between states accepting it and subject to specified 
conditions. 

The decision taken on this question at the Conference and the rea- 
sons therefor can best be summarized in the words of the Report of 
the Rapporteur of Committee IV/1 to Commission IV: 

The debate revealed a sharp division of opinion on the general question. 
On one side stress was placed on the progress made since 1920 under the 
Statute of the Permanent Court of International Justice; at one time or an- 
other 45 states exercised the option to confer compulsory jurisdiction on 
the Court, though in instances this was for limited periods of time and 
subject to reservations. The discussion in the First Committee showed, in 
the words of a subcommittee, "the existence of a great volume of support 
for extending the international legal order by recognizing immediately 
throughout the membership of the new Organization the compulsory juris- 
diction of the Court.” 

On the other side, the delegates of some states stated that their govern- 
ments might find it difficult or impossible at this time to accept the com- 
pulsory jurisdiction of the Cotirt, and they expressed their preference for 
the maintenance of the optional feature of Article 36. They felt that the 
adoption of this course woidd leave the way open for substantial advance 
toward the goal of universal jurisdiction, and that the Court would be 
placed on a firmer basis if the acceptance by states depended on their 
willing exercise of the option. 

In an endeavor to reconcile the two points of view represented by the 
alternative texts proposed by the Committee of Jurists, much support was 
given to the third draft above mentioned, providing for immediate accept- 
ance of compulsory jurisdiction subject to stated reservations. Some of the 
delegates supporting optional jurisdiiction were, however, unable to accept 
this compromise. Other suggestions were made for amending the text of 
Article 36 in the optional form by incorporating permitted reservations, 
with or without liberty to add others. These suggestions were also rejected. 

A subcommittee which made a report on the subject recommended the 

World Peace Foundation, League of Nations, III (1920), Special Number. 
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retention of the text in the Statute of the Permanent Court of International 
Justice with two changes designed to take into account the various views 
expressed by members of the Committee. The reference to “any of the 
classes” of legal disputes in paragraph 2 of Article 36 was omitted. A new 
paragraph 4 was inserted to preserve declarations made under Article 36 
of the old Statute for periods of time which have not expired, and to make 
these declarations applicable to the jmisdiction of the new Court. In con- 
cluding its report, the subcommittee made the following statement: 

“The desire to establish compulsory jurisdiction for the Court prevailed 
among the majority of the Subcommittee. However, some of these delegates 
feared that insistence upon the realization of that ideal would only impair 
the possibility of obtaining general accord to the Statute of the Court, as 
well as to the Charter itself. It is in that spirit that the majority of the 
Subcommittee recommends the adoption of the solution described above.” 

The following statement from the subcommittee s report should also be 
noted: 

“The question of reservations calls for an explanation. As is well known, 
the article has consistently been interpreted in the past as allowing states 
accepting the jurisdiction of the Court to subject their declarations to 
reservations. The subcommittee has considered such interpretation as be- 
ing henceforth established. It has therefore been considered unnecessary 
to modify paragraph 3 in order to make express reference to the right of 
the states to make such reservations.”^^ 

Furthermore, Committee IV/1 adopted unanimously a resolution 
asking the Conference to recommend to Members of the United Na- 
tions that they proceed as soon as possible to make declarations under 
Article 36, recognizing the obligatory jurisdiction of the Court.^® The 
Conference agreed to this action at its plenary session of June 25, 1945.^® 

At the end of 1947, the compulsory jurisdiction of the Court had 
been accepted by 27 Members of the United Nations by declaration 
made under the terms of Article 86 of the Statute.^^ In addition, pro- 
vision has been made in a large number of international instruments, 
including the great majority of the trusteeship agreements, for giving 
the Court compulsory juris^ction over disputes relating to their inter- 
pretation.^® The declaration by which the United States accepted the 
compulsory jurisdiction of the Court on August 14, 1946, excluded 

^^UNCIO, Report of the Rapporteur of Committee JV/1, Doc. 913, I^IXpA 
(1), p. 10-2 (Documents, XIII, p. 390-2). 

UNCIO, Recommendation Adopted hy Committee IV/1, Doc. 870, IV/1/73 
(Documents, XIII, p. 413). 

UNCIO, Verbatim Minutes of the Ninth Plenary Session, June 26, 1945, Doc. 
1210, P/20, p. 16 (Documents, I, p. 627). 

LC.J., Yearbook, 1946^7, p. 111-2 and Hudson, Manley O., “The Twenty- 
Sixth Year of the World Comt,” Americqn Journal of International Lau)^ XLII, 

p. 10-1. 

Yearbook, 1946-47, 
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“disputes with regard to matters which are essentially within the do- 
mestic jurisdiction of the United States of America as determined by 
the United States of America V® By resolution adopted on Novem- 
ber 17, 1947, during its second session, the General Assembly drew 
the attention of states which had not accepted the compulsory juris- 
diction of the Court by declaration under Article 36 of its Statute “to 
the desirability of the greatest possible number of States accepting 
this jurisdiction with as few reservations as possible.” 

The Election of Judges. The procedure for electing judges was con- 
sidered very carefully at the Conference. Two alternative methods 
were discussed; (a) election by the Security Council and the General 
Assembly, voting concurrently; and (b) election by the General 
Assembly, The first was the method used under the Statute of the Per- 
manent Court of International Justice and was finally adopted for the 
International Court of Justice for reasons which can best be given in 
the words of the Rapporteur of Committee IV/1: 

Some delegates wished to retain the method that prevailed in the old 
Court so that Judges would be elected by the Generd Assembly and the 
Security Council, each acting independently of the other. It was believed 
that this method had worked well in the past, and that it would tend to 
secure the election of the best judges, irrespective of their nationality. Some 
delegates, on the other hand, held that this method gave double votes to 
states represented both in the General Assembly and in the Security Coun- 
cil. Therefore it was proposed that the elections should be by the General 
Assembly alone. The Committee finally reconciled these two views by de- 
ciding that both bodies should take part in the election, that an absolute 
majority should be required in each body, and that no distinction should 
be made between permanent and non-permanent members in the voting 
in the Security Council.®^ 

The details of the method of election finally adopted are given in 
Articles 2-15 of the Statute.®® On February 6, 1946, the General As- 
sembly and the Security Council, voting concurrently, elected the 15 
judges of tie Court.®® During the election of judges, the question arose 
as to the meaning of the word “meeting” as used in Articles 11 and 
12(1) of the Statute. Article 11 provides that “if, after the first meet- 

UN, Treaty Series, I, p. 9-13. See also, Wilcox, F. O., ‘*1116 United States 
Accepts Compulsory Jurisdiction," American Journal of International Lam, XL, 
p. 699-719 and Preuss, Lawrence, ''The International Court of Justice, the Senate, 
and Matters of Domestic Jurisdiction," ibid., p. 720-36. 

UN, General Assembly, Official Records of the Second Session . . . , Resolu- 
tions . . . , Doc. A/519, p. 103^. 

^ UNCIO, Verbatim Minutes of Second Meeting of Commission IV, June IS, 
194S, Doc. 1007, IV/12, p. 3-4 (Documents, XIU, p. 55-6). 

See infra, p, 611-4. 

^ For names of judges and their terms of office, see supra, p. 52. 
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ing held for the purpose of the election, one or more seats remain to 
be filled, a second and, if necessary, a third meeting shall take place ” 
Article 12(1) prescribes the procedure to be followed in case one or 
more places remain to be filled after the third meeting. Both the Gen- 
eral Assembly and the Security Council took the view that a "meeting” 
meant the same as a baUoting. The Secretariat had proposed that, 
following League practice, a meeting should be interpreted to cover 
a series of baUotings.^^ This view was later accepted, and incorpo- 
rated into the Rules of Procedure of the two organs.^® 

Amendment of the Statute, The question of the process by which the 
Statute is to be amended was given careful consideration at San Fran- 
cisco. The Statute of the Permanent Court of International Justice 
did not contain any rule for its own revision. For that reason, a new 
conference had to be held at any time when it was desired to amend 
the Statute and the changes had to be ratified by all the signatories. 

The new Statute has avoided this pitfall by stating in Article 69 that 
the Statute shall be amended in the same way as the Charter of which 
it is a part,^® subject however to any provisions which the General As- 
sembly upon recommendation of the Security Council may adopt con- 
cerning the participation of states which are parties to the Statute but 
not Members of the United Nations. The Statute does not state spe- 
cifically whether the provisions of Article 109 of the Charter, under 
which a General Coiierence may be called to review the Charter, 
also apply to the Statute, but since this Article is included in Chap- 
ter VIII (Amendments), it is to be assumed that all provisions of the 
Chapter are equally applicable. Article 70 of the Statute gives the 
Court itself the power to propose amendments. In the words of the 
Rapporteur of Committee IV/1, the provision "gives an opportunity 
for the Statute of the Court to be watched and developed by those best 
able to xmderstand the nature of the work of the Coiut and to adapt 
the Statute to the changing needs of the times.” 

Article 93 

1. All Members of the United Nations are ipso facto parties to the 
Statute of the International Coiurt of Justice. 

Under this provision, a state cannot be a Member of the United Na- 
tions without at the same time being a party to the Statute of the 

UN, Doc. A/25. 

2^ UN, Doc. A/314. For discussion, see Pollux, "The Interpretation of the 
Charter,” British Yearbook of International Law^ 1946, p. 58-60. 

2® See Charter of the United Nations, Articles 108 and 109. 

2*^ UNCIO, Verbatim Minutes of Second Meeting of Commission TV, June 15, 
1945, Doc. 1007, IV/12, p. 5 {Documents, XIII, p. 57). 
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Court. This was possible under the Covenant of the League of Na- 
tions and the Statute of the Permanent Court. 

After the Committee of Jurists had prepared the Draft Statute for 
the Permanent Court, the question was raised in Council and Assem- 
bly discussions whether the Statute might be adopted and made bind- 
ing on members of the League without their individual consents. It 
was decided to submit the Statute as an international instrument to be 
adhered to by eligible states. The Soviet Union became a member of 
the League in 1934 without ever adhering to the Statute of the Perma- 
nent Court. 

2. A state which is not a Member of the United Nations may become 
a party to the Statute of the International Court of Justice on con- 
ditions to be determined in each case by the General Assembly upon 
the reconunendation of the Security Council. 

This makes it possible for a state which is not a Member of the 
United Nations to become a party to the Statute. The General Assem- 
bly, acting on the recommendation of the Security Coimcil, is to deter- 
mine "in each case"* the conditions under which this can be done: This 
paragraph recognizes the desirability of extending as widely as pos- 
sible the specific commitments of the Statute and the use of the proce- 
dures there laid down for the peaceful settlement of disputes. It rec- 
ognizes, too, in its requirement that the General Assembly act upon 
the recommendation of the Security Council, the special responsibility 
of that body for the maintenance of international peace and security. 

The Swiss Government inquired in 1946 under what conditions 
Switzerland could become a party to the Statute. By resolution adopted 
by the General Assembly dxiring the second part of its first session, upon 
recommendation of the Security Council, the following conditions were 
laid down: 

Switzerland will become a party to .the Statute of the Court on the date 
of the deposit with the Secretary-General of the United Nations of an 
instrument, signed on behalf of the Government of Switzerland and ratified 
as may be required by Swiss constitutional law, containing: 

(a) Acceptance of the provisions of the Statute of the International 
Court of Justice; 

(b) Acceptance of aU the obligations of a Member of the United Nations 
xmder Article 94 of the Charter; 

(c) An tmdertaldng to contribute to the expenses of the Court such 
equitable amount as the General Assembly shall assess from time to time 
after consultation with the Swiss Government.^ 

^ UN, General Assembly, Resolutions Adopted . . . During the Second Part of 
its First Session . . . , Doc. A/64/Add.l, p. 182-3. 
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Article 35(2) of the Statute of the Court provides that the Court 
shall also be open to States not parties to the Statute under conditions 
to be laid down by the Security Council. By resolution adopted on 
October 15th, 1946, the Seciurity Council fixed these conditions as 
follows: 

(1) The International Court of Justice shall be open to a State which 
is not a party to the Statute of the International Court of Justice, upon the 
following condition, namely: that such State shall previously have deposited 
with the Registrar of the Court a declaration by which it accepts the 
jurisdiction of the Court, in accordance vdth the Charter of the United Na- 
tions and with the terms and subject to the conditions of the Statute and. 
Rules of the Court, and undertakes to comply in good faith with the deci- 
sion or decisions of the Court and to accept all the obligations of a Member 
of the United Nations under Article 94 of the Charter. 

(2) Such declaration may be either particular or general. A particular 
declaration is one accepting the jurisdiction of the Court in respect only of 
a particular dispute or disputes which have already arisen. A general 
declaration is one accepting the jurisdiction generally in respect of all dis- 
putes or of a particular class or classes of disputes which have already 
arisen, or which may arise in the future. 

A State, in making such a general declaration, may, in accordance with 
Article 36, paragraph 2, of the Statute, recognize as compulsory, ipso facto, 
and without special agreement, the jurisdiction of the Coxirt, provided, 
however, that such acceptance may not, without explicit agreement, be 
relied upon vis-d-vis States parties to the Statute, which have made the 
declaration in conformity with Article 36, paragraph 2, of the Statute of 
the International Court of Justice, 

(3) The original declarations made under the terms of this resolution 
shall be kept in the custody of the Registrar of the Court, in accordance 
with the practice of the Court. Certified true copies thereof shall be trans- 
mitted, in accordance with the practice of the Court, to all States parties 
to the Statute of the International Court of Justice, and to such other States 
as shall have deposited a declaration under the terms of this resolution, and 
to the Secretary-General of the United Nations, 

(4) The Security Council of the United Nations reserves the right to 

rescind or amend ihis resolution by a resolution which shall be communi- 
cated to the Court, and on the receipt of such communication and to the 
extent determined by the new resolution, existing declarations shall cease 
to be effective except in regard to disputes which are already before the 
Court. j 

(5) AU questions as to the validity or the effect of a declaration made 
under the terms of this resolution shall be decided by the Court.®^ 

See infra, p. 618. 

^ UN, Security Council, O-fficial Records, First Year: Second Series, No. 19, 
p. 467. 
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The Polish Government proposed at that time that Franco Spain 
should be excluded from appearing before the Court.®^ This proposal 
was, however, defeated.^- This action indicated an intention to keep 
the Court as free as possible of political influences. 


Article 94 

1. Each Member of the United Nations undertakes to comply with 
the decision of the International Court of Justice in any case to which 
it is a party. 

It is an established principle of international law that the decision 
of an international court is binding upon the parties. This paragraph 
is a special application of this principle and of the general principle 
laid down in the second paragraph of Article 2 of the Charter. This 
principle is again enunciated in Article 60 of the Statute. Neither 
the Charter nor the Statute contains any provision regarding the con- 
ditions, if any, under which a judgment may be regarded as not 
binding. The validity of certain arbitral decisions has been contested 
in the past on such grounds as excess of power. Article 60 of the 
Statute says that the judgment is “final and without appeal,” Ar- 
ticle 61 provides, however, for revision of the judgment by the Court 
itself under certain conditions. 

2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems neces- 
sary, make recommendations or decide upon measures to be taken to 
give effect to the judgment. 

Judging from past experience, this paragraph is not likely to have 
great importance in practice. It has happened very rarely that states 
have refused to carry out the decisions of international tribunals. The 
dijfficulty has always been in getting states to submit their disputes to 
a tribunal. Once they have done so, they have usually been willing 
to accept even an adverse judgment.^ In no case did the parties refuse 
to carry out a judgment of the Permanent Court of International Jus- 
tice. Of course if the compulsory jurisdiction of the Court is generally 
accepted the situation may be changed since the willingness of parties 

^^Ihid., p. 468. 
p. 482. 

See Hambro, Edvard, VexScution des sentences intemoHonedes, Li6ge, 1986* 
See also, Stuyt, A. M., Survey of International Axhitration, 1794-1938, The Hague, 
1939. 
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to accept court judgments and arbitral awards in the past has been 
without doubt related to the fact of voluntary submission. 

It was argued at the United Nations Conference that the principle 
of respect for judgments was of the highest importance to the new in- 
ternational order and ought to be implemented by the Charter. Ar- 
ticle 13, paragraph 4 of the Covenant provided that in the event of 
any failure to carry out an arbitral award or judicial decision, "the 
Council shall propose what steps should be taken to give effect thereto.” 
Even though there was objection in Committee IV/1 to the inclusion 
of a similar provision in the Charter on the ground that the matter was 
outside the competence of the Committee, the proposal received strong 
support and was adopted.®^ 

The phraseology of the paragraph raises an important question of 
interpretation. Does it confer upon the Security Council power addi- 
tional to that conferred under the terms of Chapter VII? Does it, in 
other words, empower the Security Council to take appropriate action, 
upon the request of one of the parties to a dispute, to obtain respect 
for the judgment of the Court by the other party, even though there 
may be no threat to the peace or violation of the peace? 

Dr. Leo Pasvolsky, in his testimony before the Senate Committee on 
Foreign Relations, expressed the view that the grant of power to the 
Security Council in this paragraph is subject to other provisions of 
the Charter defining the Council's power. In other words, according 
to this interpretation, the Security Council can act under this para- 
graph only within the scope of its powers as defined in Chapters V, 
VI and VII of the Charter. Quoting Dr. Pasvolsky: 

The Council may proceed, I suppose, to call upon the country concerned 
to cany out the judgment, but only if the peace of the world is threatened, 
and if the Council has made a determination to that effect. It is the party, 
not the Court, that goes to the Council. It is the aggrieved party, the party 
which is willing to abide by the determination of the Court when the other 
party is not willing to so abide. The Council is not a sheriff in the sense 
that the Council enforces the Court’s decision when the Court asks it to 
enforce it. The Council simply handles a political situation which arises 
out of the fact that the judgment of the Court is not being carried out by 
one of the parties.^® 

From the record of the discussion in Committee IV/1 of the Con- 
ference it is not clear what was the interpretation placed upon the 
words of this paragraph by the members of the Committee. Their 

UNCIO, Summary Report of Twentieth Meeting of Committee IV /I, June 7, 
1945, Doc. 864, IV/1/71, p, 2-3 (Documents, XIII, p. 297-8). 

Hearings ,,, on The Charter of the United Nations . . ., July 2, 1945, 
p. 287. 
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principal concern seems to have been to make sure that the aggrieved 
party had recomse to the Security Council.®® The words used, how- 
ever, would seem to suggest action. beyond that which might be re- 
quired to keep the peace or restore peace, since in the situation where 
the provisions of this paragraph would likely be invoked, the state 
refusing to carry out the terms of a judgment would not necessarily 
be threatening the peace in any way, except in so far as the refusal 
to carry out a legal obhgation might be so interpreted. 


Article 95 

Nothing in the present Charter shall prevent Members of the 
United Nations from entrusting the solution of their differences to 
other tribunals by virtue of agreements already in existence or which 
may be concluded in the future. 

This paragraph contains an affirmation of the general principle laid 
down in the first paragraph of Article 33. The Members of the United 
Nations are at complete liberty to solve their disputes as they deem 
fit so long as they do so in a way that does not endanger the mainte- 
nance of international peace and security. 


Article 96 

1. The General Assembly or the Security Council may request the 
International Court of Justice to give an advisory opinion on any legal 
question. 

This paragraph gives to the Security Council and to the General 
Assembly a very broad authority to ask the Court for legal advice. 
Such is the character of an "advisory opinion”. Such an opinion will 
have the greatest prestige and moral force, but neither the Secxnrity 
Council nor the General Assembly will be under any obligation to 
follow the advice given. In spite of the great weight to be attached 
to such an opinion, it may happen that political expediency makes it 
unwise to accept it or that it has been possible to settle the matter by 
a compromise in such a way that the parties are satisfied. The expe- 
rience of the League shows that such opinions may be of the greatest 
usefulness, and that they are not likely to be lightly disregarded. 

The question upon which the advisory opinion is requested may 
relate to a dispute which is before the Security Council under the pro- 

^ UNCIO, Summary Report of Twentieth Meeting of Committee IV /I, June 
7, 1945, Doc. 864, IV/1/71, p. 2-3 (Documents, XIII, p. 297-8). 
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visions of Chapter VI, especially Articles 87 and 38. In the case of a 
legal dispute, the Council might well make the advisory opinion of 
the Court its recommendation to the parties, and such a recommenda- 
tion would undoubtedly have greater weight than one not supported 
by the authority of the Court. In fact, judging by the experience of 
the League the parties will be prepared to show essentially the same 
deference to recommendations of that nature as to judgments of the 
Court, largely because of the safeguards contained in Chapter IV of 
the Statute in respect to the Court’s procedure in advisory cases.'"*^ The 
International Court of Justice has adopted a rule enabling the Court 
to accelerate proceedings if it should be considered that an advisory 
opinion is urgently required.^® 

During its first two years, the Court has only been asked to give one 
advisory opinion. During its second session, the General Assembly 
adopted a resolution requesting the Court to give an opinion on a ques- 
tion relating to the interpretation of Article 4 of the Charter.^® Other 
proposals that advisory opinions be requested have been made. At 
the time of the election of the judges of the Court by the General 
Assembly and the Security Council, a disagreement arose over the 
meaning of the word ''meeting” as used in Articles 11 and 12(1) of 
the Statute of the Court. A tentative decision was reached to request 
the Court to give an advisory opinion but instead the Council and 
Assembly finally agreed upon rules of procedure based on the inter- 
pretation advanced by the Secretariat.^ Proposals have been made 
in connection with the consideration of the South African and Indone- 
sian cases by the General Assembly and Security Council respectively 
to ask the Court for an advisory opinion on the application of Ar- 
ticle 2(7) but the proposals were not adopted. In these cases, the pre- 
vailing view seemed to be that the question was essentially a political 
one. During its second session, the General Assembly adopted a reso- 
lution reconamending that greater use be made of the advisory opin- 

On experience with advisory opinions under the League system, see Hudson, 
Manley O., The ’Permanent Court of International Justice, 1920-1942, op, cit,. 
Chap. 22, See also, Goodrich, Leland M., *‘The Nature of the Advisory Opinions of 
the Permanent Court of International Justice,” American Journal of International 
Law, XXXII, p. 738; De Visscher, Charles, “Les avis consultatifs de la Cour per- 
manente de Justice intemational.e,” Cours de TAcadimie de Droit international, 
Tome 26 (1929), p. 5; and Negulesco, D4metre, *‘L*evolution de la procedure des 
avis consultatifs de la Cour permanente de Justice Internationale,” Cours de 
TAcaddmie de Droit international. Tome 57 (1936), p. 5. 

Article 82, paragraph 2, of the Rules of Court: "If the Court is of the 
opinion that a request for an advisory opinion necessitates an early answer, it shall 
t^e the necessary steps to accelerate the procedure.” 

UN, General Assembly, Official Records of the Second Session . . . , Resolu- 
tions . . : , Doc, A/519, p. 1^9. For comment, see supra, p. 131. 

^ See supra, p. 481. 
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ion procedure in settling questions of principle, especially questions 
relating to the interpretation of the Charter.'*^ It appears probable that 
limited use will be made of the advisory opinion procedure so long 
as questions of Charter interpretation are viewed in a predominantly 
political light. 

2. Other organs of the United Nations and specialized agencies, 
which may at any time be so authorized by the General Assembly, 
may also request advisory opinions of the Court on legal questions 
arising within the scope of iheix activities. 

This paragraph is a complete innovation. Under the League sys- 
tem only the Council and the Assembly could ask for advisory opin- 
ions. By this paragraph the specialized agencies and the organs of 
the United Nations, other than the General Assembly and the Secur- 
ity Council, are given the right to ask for opinions on legal questions 
arising within the scope of their activities, if they are so authorized 
by the General Assembly. The text does not make it clear whether 
the authorization is to be specific or general. The logic of experi- 
ence would seem to indicate that the authorization should be gen- 
eral. Committee action at San Francisco supports this interpreta- 
tion.^^ Committee IV/1 refused to adopt a proposal to substitute the 
words “in each case’’ for the words “at any time”. Furthermore, if that 
were not the proper interpretation, it might as well be provided, as in 
the League Covenant, that only the Council or the Assembly have the 
right to ask for an opinion, since each case would have to be consid- 
ered separately anyway. In practice, the authorizations that have been 
given have been general in nature. 

Under the League system, the Council in many cases acted as a go- 
between in transmitting to the Court requests for advisory opinions 
relating to matters within the competence of specialized agencies. 
This was particularly true of requests for advisory opinions on ques- 
tions of concern to the International Labor Organization. Of the 
twenty-seven requests for advisory opinions addressed to the Court, 
six originated with the Governing Body of the ILO. A system of gen- 
eral authorizations under which specially designated organs of the 
United Nations, other than the General Assembly and the Security 
Coxmcil, and the specialized agencies may apply to the Court directly 
for advisory opinions would appear to be fhe purpose of this paragraph. 

The Preparatory Commission, after quoting the Report of Commit- 

^ UN, General Assembly, Official Records of the Second Session^ • - • , Resolu- 
tions . . . , Doc. A/519, p. 103, 

^ UNCIO, Summary Report of Twentieth Meeting of Committee IV/1, June 7. 
194S, Doc. 864, IV/1/71, p. 3-4 {Documents, XIII, p. 298-9). 
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tee TV/1 of the San Francisco Conference, concluded that it would be 
for the General Assembly to decide 

Whether a general authorization, if requested, should be given to any of 
the specialized agencies to enable them to make requests for advisory opin- 
ions directly to die International Court of Justice without recourse to the 
General Assembly in each instance."^ 

It thought the General Assembly should also consider whether a 
provision relating to general authorization should be included in the 
agreements with the agencies concerned. It assumed that the General 
Assembly could at any time revoke an authorization extended. It as- 
sumed, too, that the General Assembly would be able to attach such 
conditions as it desired. 

Dm*ing the second part of its first session, the General Assembly 
adopted a resolution authorizing the Economic and Social Council “to 
request advisory opinions of the International Court of Justice on legal 
questions arising within the scope of the activities of the Council”.^ 
A like authorization has been given to the Trusteeship Council.^® The 
agreements with the specialized agencies that have thus far been con- 
cluded, with one exception,^® contain authorizations to request advisory 
opinions from the Court. The phraseology varies somewhat but gen- 
erally authorizes the specialized agency to request advisory opinions 
on legal questions arising within the scope of its competence or activi- 
ties, other than questions concerning the relationship of the agency to 
the United Nations or other specialized agencies.^’^ It is also provided 
that whenever a request is made, the Economic and Social Council is 
to be informed."^ 

^ 'Report of the Preparatory Commission ...» Doc. PC/20, p. 44. 

General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 176. See also, I.C.J., Yearbook, 
1946^7, p. 201-2. 

^ UN, General Assembly, Official Records of the Second Session . . . , ReaO” 
lutions . . . , Doc. A/519, p. 103. 

^ The agreement with the Universal Postal Union. 

See Article IX of the FAO agreement, infra, p. 629. 

^ The agreement with UNESCO gives the Council a veto over such requests, 
subject to final decision by the General Assembly. 
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THE SECRETARIAT 
Article 97 

The Secretariat shall comprise a Secretary-General and such staff as 
the Organization may require. The Secretary-General shall be ap- 
pointed by the General Assembly upon the recommendation of the 
Security Council. He shall be the chief administrative officer of the 
Organization. 

The Secretary -General, The League of Nations Secretariat was 
headed by the Secretary-General. Partly because of the personality 
of the first occupant of the office, the Secretary-General of the League 
of Nations never assumed important responsibilities of direction and 
leadership.^ The weakness of the office was indeed suggested by its 
title. Most of the specialized international organizations which have 
been established in recent years have given their chief administrative 
officers more forceful titles such as “Director-Generar\ The Charter 
of the United Nations follows the League precedent, though clearly 
envisaging that the Secretary-General for which it provides shall have 
more important powers and responsibilities than his League counter- 
part. 

Appointment, The League of Nations Covenant, in Article 6, para- 
graph 2, provided that ‘"The first Secretary-General shall be the per- 
son named in the Annex; thereafter the Secretary-General shall be 
appointed by the Coimcil with the approval of the majority of the As- 
sembly.” The first Secretary-General, Sir James Eric Drummond, held 
the post until 1933, when he was succeeded by M. Joseph Avenol. 
Article 97 of the Charter provides that the Secretary-General shall be 
appointed by the General Assembly upon the recommendation of the 
Security Council. The use of the word "appointed” instead of the word 
"elected” is intended to emphasize the administrative character of his 

^ On organization and functioning of the League of Nations Secretariat, see 
Ranshofen-Wertheimer, Egon F., TSe International Secretariat: A Great Experi- 
ment in International Administration, Washington, 1945; Purves, Chester, The In- 
ternal Administration of an International Secretariat, London, 1945; Royal Institute 
of International Affairs, The International Secretariat of the Future: Lessons from 
Experience by a Group of Former Officials of the League of Nations, London, 
1944; and Basdevant, Suzanne, Les'fonctionnaires internationaux, Paris, 1931. 
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duties. For tlie recommendation of a candidate to the General As- 
sembly by the Security Council an aflBrmative vote of seven members, 
including the concurring votes of the permanent members is required. 
Thus, in accordance with Article 27 of the Charter, any one of the 
permanent members may prevent the nomination of a particular can- 
didate. For the appointment of the candidate by the General As- 
sembly a simple majority of the members of that body present and 
voting is sufiBcient. TTie same rules apply to the renewal of an appoint- 
ment as to the original appointment. The General Assembly may re- 
ject a candidate recommended to it by the Security Council; but if the 
Assembly does so, it cannot appoint a Secretary-General of its own 
choice. It must wait for the Council to make a new recommendation. 

The Preparatory Commission thought would be desirable for the 
Security Council to proffer one candidate only for the consideration 
of the General Assembly, and for debate on the nomination in the 
General Assembly to be avoided.” ^ The Preparatory Commission also 
observed that both nomination and appointment should be discussed 
at private meetings, and that a vote in either the Security Council or 
the General Assembly, if taken, should be by secret baUot.® These 
recommendations have been approved by the General Assembly ^ and 
followed in actual practice. 

The first Secretary-General of the United Nations, Mr. Trygve Lie, 
was appointed to his office on February 1, 1946. Inasmuch as the nom- 
ination of a Secretary-General required the unanimous vote of the 
permanent members in the Security Council, the choice of a candidate 
meant considerable negotiation between representatives of the per- 
manent members before a person acceptable to each could be found. 
After the permanent members had accepted Mr. Lie, the Security 
Council imanimously recommended him to the General Assembly 
which "appointed” him Secretary-General, on a secret ballot, by a 
vote of 46 to 3.® 

Term. The Covenant of the League of Nations contained no stipu- 
lation as to the term of office of the Secretary-General. In 1931 the 
Assembly fixed the normal term of office at ten years, the Council 
being given the right to lengthen the appointment, subject to the ap- 
proval of a majority of the Assembly. The first Secretary-General re- 
signed in June 1933, after thirteen years of service, and the second re- 
signed in 1940. 

The Charter does not specify the length of the term of office of the 

2 Report of the Preparatory Commission . . . , Doc. PC/20, p. 87. 

® Ibid. 

^ UN, General Assembly, Official Records of the First Part of the First Session 
. . . , Plenary Meetings . . . , p. 610. 

® Ibid., p. 304. 
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Secretary-General of the United Nations. At the San Francisco Con- 
ference the Sponsoring Governments proposed a three-year term with 
re-election permitted. This proposal was accepted by Committee 1/2 
until it was learned that in another committee the decision had been 
taken that the recommendation of the Security Council would require 
concurrence of all the permanent members. When Committee 1/2 
had originally accepted the three-year term for the Secretary-General, 
it had been xmderstood that the Security Council, in recommending a 
candidate for the position, would be governed by the rule of a major- 
ity of any seven members. When it was learned that it would be pos- 
sible for a permanent member of the Security Council to veto a pro- 
posed candidate, Committee 1/2 rescinded its earlier proposal for a 
three-year term for the Secretary-General and voted for the omission 
of any provision on this point The argument advanced in support of 
this action was that the necessity of imanimous agreement of the per- 
manent members of the Security Council for re-election every three 
years would either deprive the Secretary-General of his independence 
or force him to leave his oflBce at a time when his experience would 
be most useful to the Organization.® 

The General Assembly, following closely the recommendations of 
the Preparatory Commission, adopted a resolution on January 24, 
1946, providing: (a) that the term of appointment of the Secretary- 
General should be such as to enable a man of eminence and high attain- 
ment to accept and maintain the position; (b) that the first Secretary- 
General should be appointed for five years, appointment being open 
at the end of that period for a ftirther five-year term; (c) that, there 
being no stipulation on the subject in the Charter, the General As- 
sembly and the Security Council were free to modify the term of 
ofiSce of future Secretaries-General in the light of experience; and 
(d) that because of the confidential character of the Secretary-Gen- 
eral’s work, it was desirable that no Member should offer him, at any 
rate immediately upon retirement, any governmental position in which 
his confidential information might be a source of embarrassment to 
other Members, and on his part a Secretary-General should refrain 
from accepting any such position.*^. 

Functions. The principal functions of the Secretary-General of the 
United Nations, either implicitly or by inference, were grouped un- 
der six headings by the Preparatory Commission: ® general adminis- 

® UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter X ( The 
Secretariat), Doc. 1155, 1/2/74 (2), p. 2-4 (Documents, VII, p. 387-9). 

^ UN, General Assembly, Official Records of the First Part of the First Session 
. . . , Plenary Meetings . . . , p. 268 and Resolutions Adopted . . . During the 
First Part of its First Session . . . , Doc. A/64, p. 14. 

® Report of the Preparatory Commission . . . , Doc. PC/20, p, 86. 
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trative and executive functions; technical functions; financial functions; 
the organization and administration of the Secretariat; representational 
functions; and political functions. Many of the functions assigned to 
the Secretary-General by the Charter or by the other organs of the 
United Nations are delegated to the members of his st^, but the 
Secretary-General must supervise and direct the work of the Secre- 
tariat and assumes full responsibility for its acts.® 

1. Administrative and Executive Functions. Article 97 of the Char- 
ter states that the Secretary-General is the "chief administrative officer 
of the Organization.” As chief administrative officer of the United Na- 
tions as a whole, the Secretary-General is the channel of communica- 
tion between Members and the United Nations or any of its organs 
and he is responsible for the preparation of the work of the various 
organs and for the execution of their decisions in cooperation with 
the Members. Finally, he must integrate the activities of the whole 
complex of United Nations organs and see that the Organization func- 
tions efficiently. 

The coordination of the work of the United Nations is one of the 
most important functions of the Secretary-General. If consistent policy- 
decisions followed by concerted action are to be achieved within the 
framework of the United Nations, there must be effective coordination 
of the policies and activities of the Members and organs of the United 
Nations. The Secretariat is the only place where problems, programs 
and policies can be consistently viewed in United Nations terms. 

One particular phase of this duty of the Secretary-General is his 
responsibility for seeing that the specialized agencies brought into 
relationship with the United Nations function as a unified whole.^® 
Inasmuch as the specialized agencies have been set up with a consid- 
erable degree of independence and autonomy and are subject to little 
direct control by United Nations, and because of the fact that they 
are all operating in social and economic fields where no clear demarca- 
tion between functions is possible, there is danger of policy 'confusion, 
overlapping of function, waste and conflict unless strong coordinating 
influences are brought to bear, "Co-ordination is particularly required 
with respect to policy formulation, program and administrative and 
budgetary practices.” 

® For a discussion of the functions of the Secretary-General, see Kunz, Josef L., 
‘The Legal Position of the Secretary-General of the United Nations," American 
Journal of International Law, XL, p, 786 and Laves, Walter H. C. and Donald C. 
Stone, “The United Nations Secretariat," Foreign Policy Reports, October 15, 1946. 

See Charter of the United Nations, Article 58 and comment, supra, p. 350 and 
360. See also, Laves and Stone, op. cit., and Sharp, Walter R., ‘The Specialized 
Agencies of the United Nations: l^ogress Report I and II," International Organi- 
zation, I (1947), p. 460-74 and II (1948), p. 247-S7. 

Laves and Stone, op. cit, p. 186. 
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With a view to obtaining periodic consultation between the United 
Nations and the specialized agencies on problems of mutual interest, 
the Secretary-General, as requested by the Economic and Social Coun- 
cil at its third session/- has established a Coordination Committee, 
which, with its Consultative Committees, is called upon to ensure the 
fuUest and most effective implementation of the agreements entered 
into between the United Nations and the specialized agencies. The 
Coordination Committee consists of the Secretary-General as Chair- 
man, and thd corresponding administrative ofiBcers of the specialized 
agencies with which the United Nations has concluded agreements. 
In its resolution of November 20, 1947, the General Assembly stressed 
the importance of the role of the Secretary-General in achieving the 
coordination of the activities of the United Nations and the special- 
ized agencies by promoting similar budgetary, financial and admin- 
istrative practices.^® All the agreements bringing the specialized agen- 
cies into relationship with the United Nations require continuous posi- 
tive action by the Secretary-General for their implementation. He 
must meet with the directors of those organizations, provide person- 
nel for liaison purposes, arrange for the interflow of documents and 
information, consult on the division of work and perform many other 
tasks of like nature. 

By the terms of Article 98 the Secretary-General has administrative 
and executive duties in connection with each of the principal organs 
of the United Nations, except the International Coinrt of Justice which 
has its Registrar. These duties are discussed in detail in connection 
with Article 98. The Secretary-General also has specific adminis- 
trative responsibilities under other Articles of the Charter. For ex- 
ample, under Article 102, every treaty and international agreement 
entered into by any Member of the United Nations must be registered 
with the Secretariat and published by it. 

2. Technical Functions. The administrative function of preparing 
the work of the various organs of the United Nations gives rise to the 
technical functions performed by the Secretary-General and his staff. 
The Secretariat constantly provides technical assistance, undertakes 
studies, and gives expert advice to the other organs of the United 
Nations and to the Members of the Organization. Upon recommen- 
dation of the Economic and Social Council, the Secretary-General has 
established a statistical unit within the Secretariat for the collection, 

^^UN, Economic and Social Council, Resolutions Adopted . . . during Its 
Third Session , . . , Doc. E/245/Rev. 1, p. 24. 

UN, General Assembly, Official Records of the Second Session . . . , Reso- 
lutions . . . , Doc. A/519, p. 29. See also, UN, General Assembly, Report of the 
Joint Meeting of the Joint Second and Third Committee and the Fifth Committee, 
Doc. A/497. 
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critical examination, evaluation and analysis of statistics from Member 
Governments, specialized agencies and other sources. This unit pub- 
lishes such statistics and coordinates the statistical activities of the 
specialized agencies. During its second session, the General Assembly 
adopted a resolution drawing the attention of the Councils and their 
Commissions to the desirability of utilizing to the utmost the services 
of the Secretariat and recommending to the organs of the United Na- 
tions “to consider carefully, before the creation of special commissions 
and sub-committees, whether the task to be carried out could not 
usefully be entrusted to the Secretariat.” 

S. Financial Functions. The Secretary-General has wide responsi- 
bilities in connection with the financial administration of the United 
Nations. Subject to the authority of, and under Provisional Financial 
Regulations adopted by the General Assembly,^® he is primarily re- 
sponsible for preparing the budget of the United Nations, for allocat- 
ing funds, for controlling expenditures, for collecting contributions 
from Members and for the custodianship of all funds. When the an- 
nual budget has been prepared by the Secretary-General, it is submit- 
ted to the Advisory Committee on Administrative and Budgetary 
Questions of the General Assembly. This committee examines the 
budget, criticizes it, and reports on it to the Fifth Committee of 
the General Assembly, the Administrative and Budgetary Commit- 
tee. The Advisory Committee also makes recommendations to the 
Secretary-General on the preparation of the budget and other finan- 
cial matters. 

The Secretary-General has been delegated the responsibility by the 
General Assembly to consult with the specialized agencies and develop 
at the earliest possible date, in accordance with the budgetary and 
financial provisions of United Nations agreements with the specialized 
agencies, arrangements for common fiscal controls and common budg- 
etary, administrative and financial practices, and to explore possible 
arrangements by which the budgets of the specialized agencies might 
be presented to the General Assembly for approval. This function of 
the Secretary-General is another important means of coordinating the 
work of the specialized agencies.^® 

4. Functions Connected with the Organization and Administration 
of the Secretariat. The Secretary-General is the head of the Secretariat, 
Under the provisions of Article 101 he appoints all his staff under regu- 
lations established by the General Assembly and assigns appropriate 

UN, General Assembly, Official Records of the Second Session . , . , Reso- 
lutions . . . , Doc. A/519, p. 153. 

See UN, Doc. A/495 and General Assembly, Official Records of the Second 
Session . . . , Resolutions . . . , Doc. A/519, p. ^1-2, 

See stipra, p. 355. 
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staffs to the various organs of the United Nations/^ The Preparatory 
Commission said in its Report: 

He alone is responsible to the other principal organs for the Secretariat s 
work; his choice of staff — more particularly of higher staff — and his leader- 
ship will largely determine the character and ejBSciency of the Secretariat 
as a whole. It is on him that wiU mainly fall the duty of creating and main- 
taining a team spirit in a body of ofScials recruited from many countries. 
His moral authority within the Secretariat will depend at once upon the 
example he gives of the qualities prescribed in Article 100 and upon the 
confidence shown in him by Members of the United Nations.^® 

5. Representational Functions. The Secretary-General, more than 
anyone else, stands for the United Nations as a whole. He is the only 
oflScial within the Organization who represents all its organs and 
Members. Therefore, he has a special responsibility for securing the 
implementation of the purposes and principles of the Charter. Also 
the Secretary-General represents the IJnited Nations in all its negoti- 
ations with outside agencies and with the governments of Members 
and non-Members alike. He is the oflBcial spokesman of the United 
Nations. Mr. Lie visited over twenty countries during his first two years 
in oflBce to become acquainted with their leaders and to stimulate inter- 
est in the United Nations. 

6. Political Functions. The Charter affords the Secretary-General 
numerous opportunities to exercise political influence. In fact it places 
on him definite political responsibilities. Acting under Article 99 he 
may bring to the attention of the Security Council any matter which 
in his opinion may threaten the maintenance of international peace 
and security.^® He may make recommendations to the United Nations 
organs. The General Assembly, the Security Council, the Economic 
and Social Council and the Trusteeship Council have provided in their 
Rules of Procedure that the Secretary-General or his deputy may make 
oral or written statements to them.^^ He is responsible for chawing 
up the provisional agenda of the above-named organs and may pro- 
pose items for the agenda of the Security Council, the General As- 
sembly and the Trusteeship Council. He presents to the General 
Assembly, in his annual report, his conclusions regarding the work of 
the United Nations and its future program.^^ He has a major respon- 
sibility for coordinating the work of the specialized agencies. While 
the acts which this entails may be considered as administrative, they 
involve the exercise of initiative and influence in the field of policy 

For text of Provisional Staff Regulations, see UN, Doc. A/435. 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 86 

See Article 99 and comment, infra, p. 502. 

See comment on Article 98, infra, p. 500. 

21 See ibid. 
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on the part of the Secretary-General. Finally, in addition to his for- 
mal responsibilities, the Secretary-General must provide the informal 
leadership necessary to carry through to a successful conclusion the 
whole United Nations program. He is responsible for seeing that the 
United Nations functions as eflFectively as possible, and to succeed in 
this task he must attempt to bring about a common point of view among 
the Members on controversial issues. The Secretary-General’s role of 
conciliator and mediator is especially important when the more influ- 
ential Members find agreement difficult. His ability or inability to 
break deadlocks may be one of the determining factors in the success 
or failure of the Organization. 

Deputy Secretaries-GeneraL It will be noticed that Article 97 con- 
tains no reference to Deputy or Assistant Secretaries-General, but pro- 
vides only for '‘such staff as the Organization may require.” The ques- 
tion of including in this Article a provision for Deputy Secretaries- 
General and of specifying their number was discussed at great length 
at San Francisco.^ TTie Sponsoring Governments introduced amend- 
ments to Chapter X of the Dumbarton Oaks Proposals providing that 
there should be four or possibly five deputies to be elected by the Gen- 
eral Assembly on recommendation of the Security Council for a period 
of three years. Those who supported the amendments admitted that 
the Secretary-General would hold a position of great political authority 
and maintained that the higher posts in the Secretariat would also 
be of considerable political importance and should be treated as 
political positions. The Sponsoring Governments imagined one deputy 
acting as alternate to the Secretary-General and one serving each of 
the fom principal organs, and they were anxious to secure political 
control of these high functionaries. 

These proposals were strongly opposed, particularly by the delegates 
of Belgium, Canada, the Netherlands, New Zealand and Norway, who, 
while recognizing the need for deputies, were against fixing either 
their number or their terms of office in the Charter. They felt that 
it was impossible at that date to know how many Deputy Secretaries- 
General would be needed and that any Charter provision on the sub- 
ject would later have to go through the cumbersome process of amend- 
ment. They also thought that the deputies should be appointed by the 
Secfetary-C^neral like the other members of the staff. It would, they 
claimed, undermine the authority of the Secretary-General if his im- 
mediate subordinates were elected or appointed in the same maimer 
as he. This would destroy the homogeneous character of the Secre- 
tariat. Finally, those opposing the amendments of the Sponsoring 

^^UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter X {The 
Secretariat), Doc. 1155, T/2/74 (2) (Documents, VII, p, 386). 
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Governments did not want the nomination of staff members politi- 
cally controlled. They desired to have all the members of the staff 
from the top down behave and feel like international civil servants. 
For these reasons they fought against the proposed amendment and 
defeated it. 

In the actual organization of the Secretariat, provision is made for 
eight Assistant ^ecretaries-General, each heading a department.*® 


Article 98 

The Secretary-General shall act in that capacity in all meetings of 
the General Assembly, of the Security Council, of the Economic and 
Social Council, and of the Trusteeship Council, and shall perform 
such other functions as are entrusted to him by these organs. The 
Secretary-General shall make an annual report to the General Assembly 
on the work of the Organization. 

The language of this Article was kept sufficiently broad to cover all 
the functions of the Secretary-General under other Articles. It was 
the unanimous opinion of the subcommittee which drafted the Article 
and of Committee 1/2 of the San Francisco Conference that the Sec- 
retary-General could delegate his powers to members of his staff as 
occasion required. This has, of course, been done in actual practice, 
and is sanctioned by the Rules of Procedure of the various organs. 

Functions as Secretary-General of the Principal Organs. The rules 
of procedure of the General Assembly,^ the Security Council,'** the 
Economic and Social Council and the Trusteeship Council define 
the position of the Secretary-General as secretary-general of those bod- 
ies and set forth his legal functions. These functions may be divided 
into two classes: (1) those concerning administrative and technical 
services not involving the exercise of any discretionary power of a 
political nature by the Secretary-General; and (2) those which do 
involve the exercise of such discretionary power. 

Duties falling within the first category include: (a) the calling of 
special sessions on the request of the appropriate authority, except in 
the case of the Security Council; (b) routine notifications to Mem- 
bers; (c) handling credentials; (d) keeping the records of meetings; 
(e) providing and directing the necessary staff; (f) receiving, trans- 

See Article 101 and comment, infra, p. 509. 

UN, General Assembly, Rules of Procedure . . . , Doc. A/520. 

2® UN, Security Coimcil, Provisional Rules of Procedure . . . , Doc. S/96/Rev. 3. 

2® UN, Economic and Social Council, Rules' of Procedure . . . , Doc. E/33/ 
Rev. 4. 

2^ UN, Trusteeship Council, Rules of Procedure . . . , Doc. T/ 1/Rev. 1, 
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lating, printing and distributing all documents, reports and resolu- 
tions, interpreting speeches, and having the custody of all documents; 
and (g) performing routine functions required by the Charter, such 
as informing the General Assembly of any matters relative to the main- 
tenance of international peace and security which are being dealt 
with by the Security Council, in accordance with Article 12(2). 

The duties of the Secretary-General requiring the use of political 
discretion include the following: 

(a) Drawing up the provisional agenda of each organ and propos- 
ing items for the provisional agenda of the General Assembly, the 
Security Council and the Trusteeship Council. The Rules of Proce- 
dure of the General Assembly and the Trusteeship Council specify 
that the agenda shall include all items which the Secretary-General 
deems it necessary to put before the organ in question. In the case 
of the Security Council, the Secretary-General may bring to the atten- 
tion of the Council any matter which in his opinion may threaten 
international peace and security under Article 99,®® which means that 
he may propose an item for the Council agenda. In the case of the 
Economic and Social Council, the Secretary-General is not given the 
right to propose an item for the agenda,®^ but the General Assembly, 
the Security Council and the Trusteeship Council are given this right, 
and the Secretary-General may make his influence felt through them. 

(b) Making oral or written statements to these organs. In connec- 
tion with this power, the Rules of Procedure of the General Assembly,®- 
the Security Council,®® the Economic and Social Council,®^ and the 
Trusteeship Council ®® provide that the Secretary-General, or his deputy 
acting on his behalf, may make either oral or written statements to 
each organ concerning any question under consideration by it. The 
requirement that the statement of t^e Secretary-General, or his deputy, 
must concern a question under consideration by the particular organ 
is waived in the case of General Assembly committees or subcommit- 
tees, where the Secretary-General may make any oral or written 
statement which he considers desirable.®® In the Economic and Social 
Council and the Trusteeship Council the Secretary-General may make 
oral or written statements only upon the invitation of the President 
of the Council or of the chairmen of committees or subsidiary bodies, 

28 Rule 12. 

28 Rule 9. 

88 Rule 3. See comment, infra, p. 502. 

8" Rule 10. 

82 Rule 63. 

88 Rule 22. 

8^ Rule 28. 

8® Rule 26. 

88 Rule 103 of the Rules of Procedure of the General Assembly. 
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but in the General Assembly and the Security Council such an invi- 
tation is not necessary. 

The power to propose items for the agenda of each of the various 
organs and the power to make oral or written statements before them 
give the Secretary-General an opportunity to exercise considerable in- 
fluence on programs of policy within those bodies. 

Anmial Report. The last sentence of Article 98 places upon the 
Secretary-General the obligation to make an annual report to the 
General Assembly on the work of the Organization. This is to be 
considered in connection with the provisions of Article 15 which states 
that the General Assembly “shall receive and consider” reports from 
the Security Council and the other organs of the United Nations,®^ 

The practice of the League of Nations was for the Secretary-Gen- 
eral to report annually to the Assembly on all aspects of the League's 
work The annual report was of the greatest value in that it pro- 
vided the General Assembly with the factual basis for an intelligent 
discussion and review of ihe work of the League. A considerable 
part of each regular Assembly session was devoted to this general re- 
view of the work of the past year. 

The reports of the Secretary-General have thus far been far more 
than mere factual summaries of the accomplishments of the United 
Nations. They have been detailed descriptions of the numerous activi- 
ties of the Organization and have contained the Secretary-General's 
personal evaluation of this work and his recommendations to the Gen- 
eral Assembly, to the other organs, and to Members. Thus, Mr. Lie has 
made these reports comparable to the "State of the Union” messages to 
Congress by the President of the United States, and has attempted to 
influence General Assembly policy. 

The first annual report of the Secretary-General covered the initial 
period of the activity of the United Nations down to June 30, 1946.®® 
The written report submitted to the General Assembly was supple- 
mented by an oral report made by the Secretary-General at the begin- 
ning of the second part of the ^st session.®® Subsequent annual re- 
ports have covered year periods ending June 30 ^ and have been sup- 
plemented in like manner. 

Although the reports of the Secretary-General have covered the 
See comment, supra, p, 181. 

UN, Doc. A/65; Doc. A/65/Add.l; and Doc. A/65/Corr.l. 

^^UN, General Assembly, Official Records of the Second Part of the First 
Session . - . , Plenary Meetings . . . , p. 17. 

^ For annual report covering period July 1, 1946 to June 30, 1947, see UN, Gen- 
eral Assembly, Official Records of the Second Session . . . , SuppL No. 1, Doc. 
A/315. For report covering period July 1, 1947 to June 30, 1948, see UN, Gen- 
eral Assembly, Official Records: Third Session, SuppL No. 1, Doc. A/565. 
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work of the three Councils of the United Nations, these organs have 
submitted individual annual reports to the General Assembly dealing 
with their activities in greater detail. 


Article 99 

The Secretary-General may bring to the attention of the Security 
Council any matter which in Ws opinion may threaten the maintenance 
of international peace and security. 

As was pointed out by the Preparatory Commission, this Article 
gives the Secretary-General "a special right which goes beyond any 
power previously accorded to the head of an international organiza- 
tion.”^^ In case no state desires to do so, the Secretary-General has 
the right to bring to the attention of the Security Council any matter 
(not merely any dispute or situation) which, in his opinion may 
threaten international peace and security. Herein lies the chief source 
of the Secretary-Generars political power. This power under Ar- 
ticle 99 far exceeds the powers granted to the Secretary-General of 
the League of Nations, who had only the right to call a meeting of 
the Council when asked to do so by a member. 

It is left entirely to the Secretary-Generals discretion whether he 
shall exercise his power under Article 99 or not. In the course of 
subcommittee consideration of the matter at San Francisco, it was 
proposed that the word "may” be changed to “shall” This proposal 
was withdrawn when a majority agreed that the right in question 
should be exercised at the discretion of the Secretary-General and 
should not be imposed upon him as a duty.^ 

It was also proposed at the San Francisco Conference that this Ar- 
ticle be amended to give the Secretary-General the right to bring such 
a question to the attention of the General Assembly as well. This pro- 
posal was rejected because it had already been decided that the Se- 
curity Coimcil should have the primary responsibility for the mainte- 
nance of international peace and security, and the amendment would 
violate this principle.^^ However, the Secretary-General may bring 
matters threatening international peace and security to the attention 
of the General Assembly through the annual reports which he is re- 
quired imder Article 98 to make to the General Assembly on the work 
of the United Nations, and in the exercise of the right accorded him 
by Rule 12 of the Rules of Procedure to include in the provisional 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 87. 

^UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter X (The 
Secretariat), Doc. 1155, 1/2/74 (2) (Documents, VII, p. 392). 

^ Ibid, 
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agenda of the General Assembly all items which he deems necessary 
to put before that body. An important example of such action was his 
calling the attention of the General Assembly to the Spanish situation 
in his supplementary report to the second part of the first session of the 
General Assembly/'*® Now that the General Assembly is assuming more 
and more responsibility for the maintenance of peace and seciurity, it is 
to be expected that the Secretary-General will more frequently call to 
the attention of that body those matters affecting world peace. 

The Secretary-General has not hesitated to use the powers con- 
ferred upon him under Article 99. When the Iranian question was be- 
fore the Security Council, Mr. Lie took an initiative which was clearly 
in the spirit of Article 99. When the Council was called upon to decide 
whether it could and should remain seized of the case when both parties 
had requested that the question be removed from the agenda, the Sec- 
retary-General intervened by submitting a memorandum to the Presi- 
dent of the Council setting forth his own views on the legal aspects of 
the question.^ When the Greek question was being considered by the 
Security Council in September 1946, before the vote was taken on a 
resolution proposed by the United States, the Secretary-General made 
the following statement: "Should the proposal of the United States 
representative not be carried, I hope that die Council will understand 
that the Secretary- General must reserve his right to make such en- 
quiries or investigations as he may think necessary, in order to deter- 
mine whether or not he should consider bringing any aspect of this 
matter to the attention of the Council under the provisions of the 
Charter.^' 

These two cases illustrate the active role which the Secretary-Gen- 
eral has assumed in political affairs, in accordance with the clear in- 
tent of Article 99. The Security Council decided in June 1946, to give 
him the power under its Provisional Rules of Procedure to make either 
oral or written statements to the Security Council or its committees, 
including the Military Staff Committee and the Atomic Energy Com- 
mittee, concerning any question under consideration, or to act as rap- 
porteur for a specified question before the Council.^ 

Article 100 

1. In the peifoimance of their duties the Secretary-General and 
the staff shall not seek or receive instructions from any government or 
from any other authority external to the Organization. They shall 

General Assembly, Official Records of the Second Part of the First 
Session ...» Plenary Meetings . . , , p. 700. 

^ UN, Security Council, Journal ...» No. 27, p. 524. 

^ UN, Security Council, Official Records, First Year: Second Series, p. 404. 

^ UN, Doc. S/96/Rev. S, Rules 22 and 23, p. 7. 
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refrain from any action which might reflect on their position as in- 
ternational officials responsible only to the Organization. 

This paragraph is divided into two parts. The first prohibits mem- 
bers of the staff from seeking or receiving instructions from any gov- 
ernment or other authority outside the Organization. The second part 
of the paragraph states the rule that the Secretary-General and the 
members of his staff shall not commit any action which may reflect on 
their position as international oflScials responsible only to the Organ- 
ization. The aim of the whole paragraph is to create a real interna- 
tional civil service in the best sense of the word.^' 

The Provisional Staff Regulations provide for the implementation 
of this paragraph as follows: 

Regulation 1, The Secretary-General and all members of the staff of the 
Organization are international civil servants, and their responsibilities are 
not national but exclusively international. By accepting appointment, they 
pledge themselves to discharge their functions and to regulate their con- 
duct with the interests of the United Nations only in view. In the perform- 
ance of their duties they shall not seek nor receive instructions from any 
government or from any other authority external to the Organization. All 
members of the staff are subject to the authority of the Secretary-General, 
and are responsible to him in the exercise of their functions. 

Regulation 2, Upon accepting their appointment, all members of the 
staff shall subscribe to the follovdng oath or declaration: 

solemnly swear (undertake, affirm, promise) to exercise in all loyalty, 
discretion and conscience the functions entrusted to me as a member of the 
international service of the United Nations, to discharge those functions 
and regulate my conduct with the interests of the United Nations only in 
view, and not to seek or accept instructions in regard to the performance 
of my duties from any government or other authority external to the Or- 
ganization.” 

Regulation 5. Members of the staff shall exercise the utmost discretion 
in regard to all matters of official business. They shall not communicate to 
any person any unpublished information known to them by reason of their 
official position except in the course of their duties or by authorization of 
the Secretary-General. 

Regulation 6. Members of the staff shall avoid any action, and in par- 
ticular any kind of public pronouncement or activity which may adversely 
reflect on their position as international civil servants. They are not expected 
to give up their national sentiments or their political and religious convic- 
tions; but they shall at all times bear in mind the reserve and tact incumbent 
upon them by reason of their international status. 

^’’For a detailed discussion of League practice, see Ranshofen-Wertheimer, 
op, cit,, Part IV. 

^ UN, Doc. A/435. 
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Regulation 7. No member of the staff shall accept, hold, or engage in 
any office or occupation which in the opinion of the Secretary-General is 
incompatible with the proper discharge of his duties with the United Na- 
tions. 

Regulation 8, Any member of the staff who becomes a candidate for 
a public office of a political character shall resign from the Secretariat. 

Regulation 9. No member of the staff shall accept any honour, decora- 
tion, favour, gift or fee from any Government or from any other source ex- 
ternal to the Organization during the period of his appointment, except for 
war services.**® 

Because they are international and not national functionaries, mem- 
bers of the staff presumably will be able to continue in their posts 
even if the country whose citizenship they claim should be expelled or 
if its rights and privileges of membership should be suspended. 

2. Each Member of the United Nations undertakes to respect the 
exclusively international character of the responsibilities of the Secre- 
tary-General and the staff and not to seek to influence them in the 
discharge of their responsibilities. 

This paragraph expresses the reverse side of the principle of the 
first paragraph. The Secretary-General and the staff must promise not 
to seek or accept instructions from the outside. The natural and nec- 
essary complement of this rule is that Members must agree to respect 
the ‘‘exclusively international character of the responsibilities of the 
Secretary-General and the staff\ 

A special problem is raised by the fact that in the performance 
of his duties a staff member might be required to engage in action 
which, under the laws of his state, would be deemed treasonable. 
Such, for example, might be the case if a staff member engaged in 
the preparation of plans for military action against the state of his 
nationality under the enforcement provisions of the Charter. The seri- 
ousness of the problem was recognized in Committee discussion at San 
Francisco. This paragraph is clearly intended to cover that situation, 
but in practice the individual might find himself in an unenviable 
position. 

The paragraph also states that Members shall not seek to influence 
the Secretary-General and the staff in the performance of their duties. 
This is also a consequence of the first paragraph. The rule does not 
necessarily preclude tiie government of a Member from conferring with 
its nationals on the staff. That is entirely a question of discretion. 
The cardinal principle is, however, that the members of the staff owe 
loyalty exclusively to the Organization, 

Ibid., p. 3-5. 
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Article 101 

1. The staff shall be appointed by the Secretary-General under 
regulations established by the General Assembly. 

The Covenant of the League provided ^ that the secretaries and staff 
of the Secretariat should be appointed by the Secretary-General “with 
the approval of the Council.” In practice, however, the control of staff 
matters came to be shifted to the Assembly as the result of making the 
Supervisory Commission, originally appointed by the Council, a com- 
mittee of the Assembly.®^ The General Assembly of the United Nations 
is given the power by Article 101(1) to adopt staff regulations for the 
guidance of the Secretary-General in the appointment of his staff. 
This has been interpreted broadly to cover conditions of appointment 
and service. 

The Executive Committee of the Preparatory Commission, when 
considering the implementation of this paragraph, recommended de- 
tailed staff regulations which, if adopted, would have seriously lim- 
ited the discretionary power of the Secretary-General.®^ The Prepar- 
atory Commission, however, decided that it was unwise to limit in 
this manner the Secretary-General as the oflBcer responsible for the 
internal administration of the Secretariat and recommended instead 
that only “the fundamental rights and obligations of the staff” should 
be embodied in Staff Regulations, and that Staff Rules should be made 
by the Secretary-General for the implementation of these Regulations. 
The Draft Provisional Staff Regulations which it recommended were 
adopted by the General Assembly substantially as presented in the first 
part of its first session.®^ These were amended by the General Assembly 
during the second part of its first session,®® and again during the second 
session.®® While the Secretary-General reported at the second session 
that the Regulations had been found satisfactory, he recommended that 
they remain provisional until a later session of the General Assembly.®'^ 
Staff Rules to implement these Regulations have been issued by the 

^ Article 6, paragraph 3. 

See Ranshofen-Wertlieimer, op, cit., p. 21. 

^^See Report by the Executive Committee . . ., Doc. PC/EX/ 11 3/Rev, 1, 
p. 88-95. 

Report of the Freparatory Commission . . . , Doc. PC/20, p. 81, 95-7. 

®^UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . . . , Doc. A/64, p. 18—9 and Official Record of the First Part 
of the First Session . . . , Plenary Meetings . . . , jp. 615. 

UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 150, 163-4. 

See UN, General Assembly, Official Records of the Second Session ...» 
Resolutions . . . , Doc. A/519, p. 66-8, 

UN, Doc. A/435, p. 1. 
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Secretary-General from time to time.®® These Rules were in the first 
instance those recommended by the Preparatory Commission. 

The first chapter of the Provisional Staff Regulations deals with the 
loyalties, duties and obligations of the Secretariat®^ The second chap- 
ter deals with the appointment, probation and promotion of personnel, 
and establishes the following principles: 

1. Men and women are equally eligible for all posts in the Secre- 
tariat. 

2. So far as practicable, appointments to posts in the Secretariat 
shall be made on a competitive basis. 

3. Persons appointed to permanent posts in the Secretariat shall 
serve such probationary period as may be prescribed by the Secretary- 
General. 

4. The Secretary-General shall provide facilities to train members 
of the staff in subjects relating to their duties. 

5. With due regard to the maintenance of the staff on as wide a 
geographical basis as possible and without prejudice to the inflow 
of fresh talent, vacancies shall be filled by promotion of persons already 
in the service of the United Nations in preference to appointment from 
outside. 

6. The Secretary-General shall provide machinery through which 
staff members may participate in tiie discussion of questions relating 
to appointment and promotion. 

The other sections of the Regulations establish general principles 
governing salaries, hours of work, leave, disciplinary measures, termi- 
nation of appointments, travelling expenses and allowances, a staff 
provident fund, special indemnities and children’s allowances and edu- 
cation grants. 


2. Appropriate staffs shall be permanently assigned to the Economic 
and Social Council, the Trusteeship Council, and, as required, to 
other organs of the United Nations. These staffs shall form a part of 
the Secretariat. 

Basic Principles of Organization. The language of this paragraph is 
vague and misleading and fails to describe the organization of the 
Secretariat as it has actually developed. The wording of the para- 
graph grew out of the Dumbarton Oaks Proposals, Chapter XI {Ar- 
rangements for International Economic and Social Cooperation)^ which 

For Staff Rules effective July X, 1948, see UN, Doc. A/551 and Doc* SGB/81, 

See supra, p. 504. 

See Article 101(3) and conmient, infra, p. 510, 
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provided that the Economic and Social Council should have a perma- 
nent stafiE which was to constitute a part of the Secretariat of the 
Organization. Committee 1/2 at San Francisco adopted the proposal 
and incorporated it in its recommendation to the Conference. Sim- 
ilarly, Committee II/4 dealing with trusteeship matters recommended 
that there should be a permanent staff of the Trusteeship Council 
which should constitute a part of the Secretariat of the Organization. 
When these two recommendations came before the Coordination 
Committee, it was decided to combine them into one paragiaph to 
be included in this Article. The phraseology reflects the original con- 
cern with providing separate staffs for the principal organs of the 
United Nations, although the experience of the League seemed to 
point to the need of an opposite emphasis. 

The Secretariat of the League of Nations was divided into a num- 
ber of sections and services for administrative purposes.®^ These were 
organized on the basis of subject matter and the nature of the services 
to be rendered. The Council and the Assembly made use of the serv- 
ices of all sections, but the specialized organs and agencies of the 
League naturally were serviced primarily by particular sections of the 
Secretariat. For example, the Mandates Commission was serviced by 
the Mandates Section. This form of organization was a natural devel- 
opment not prescribed by any provision of the Covenant. 

The most important issue in the early planning for the Secretariat 
of the United Nations was whether there should be a single integrated 
Secretariat, organized on a functional basis, serving the needs of all 
organs, or whether there should be separate secretariats serving each 
organ. In the preliminary planning stages, a minority favored the or- 
ganizational scheme of separate secretariats for each .of the principal 
organs, but the majority were in favor of an integrated secretariat.®^ 
The Preparatory Commission recommended that the Secretariat be 
set up, for the most part, as a single working body and stated that 
^Paragraph 2 of Article 101 of the Charter is interpreted to mean that 
the Secretary-General has full authority to move staff at his discre- 
tion within the Secretariat but must always provide the Economic and 
Social Council, the Trusteeship Council, and other organs with ade- 
quate permanent specialized staffs forming part of the Secretariat.” 

Organization of Secretariat, The Secretariat has been organized in 
accordance with a plan recommended by the Preparatory Commission 

^ See Essential Facts About the League of Nations, Geneva Information Service, 
1939, p. 95 and Ranshofen-Wertheimer, op, dt,, p. 99. 

Report hy the Executive Committee . . . , Doc. PG/EX/1 13/Rev. 1, p. 72, 84. 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 88. 
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and endorsed by the General Assembly on February 13, 1946.®^ It 
comprises an Executive Office of the Secretary-General and eight de- 
partments, each headed by an Assistant Secretary-General. These in- 
clude the Department of Security Council Affairs, the Department of 
Economic Affairs, the Department of Social Affairs, the Department 
of Trusteeship and Information from Non-Seff-Goveming Territories, 
the Department of Public Information, the Legal Department, the 
Department of Conferences and General Services and the Depart- 
ment of Adrninistrative and Financial Services.®^ 

Although each of the eight departments has functions which give it 
a distinctive character, they have been organized so that each may 
serve any organ of the United Nations which needs its services. For 
example, the Security Council will be served primarily and continu- 
ously by the Department of Security Council Affairs on matters par- 
ticularly connected with its peculiar functions in the maintenance of 
peace and security. But it will also be served by the Department of 
Economic Affairs, the Legal Department, the Department for Trus- 
teeship and Information from Non-Self-Governing Territories and 
other Departments. Conversely, the Department of Economic Affairs, 
for example, will serve primarily the Economic and Social Council, 
though it wiU also serve the General Assembly, the Security Council, 
and other organs. 

There is one exception to the rule that all departments may at any 
time be called upon to do work for any organ. Owing to the fact that 
the Security Council has exclusive powers to deal with military and 
enforcement measures, it is provided that the special units of the 
Department of Security Council Affairs concerned with these measures 
shall serve the Security Council exclusively. 

The principal reason for setting up the Secretariat as a single work- 
ing body was that all the organs it serves have their responsibilities in 
the common task of promoting the purposes of the United Nations. An- 
other reason was that 'by organizing the Secretariat as an integrated 
whole, and not in departments tied exclusively to particular organs, 
duplication, overlapping and waste of time can better be avoided. 
Again, the creation of departments attached exclusively to single organs 

^ UN, General Assembly, Official Records of the First Part of the First Session 
. . . , Plenary Meetings . . . , p. 442. 

On organization of Secretariat, see UN, Advisory Group of Experts on Ad- 
ministrative Personnel and Budgetary Questions, First Report to the Secre- 
tary-General of the United Nations, London, March 8, 1946 and Second Report 
. . ., Lake Success, October, 1946; annual reports of the Secretary-General, 
op. cit.; and General Assembly, Report of the Management Survey on United Na- 
tions Headquarters, Doc. A/C.5/160. For detailed description of organization of 
Secretariat, June 30, 1946, see Yearbook, 1946-47, p. 613-38. 
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would give rise to divided loyaljties and undesirable rivalry between 
departments. 

Assistant Secretaries-General. The eight Assistant Secretaries- 
General who head the operating departments of the Secretariat have 
the following functions: 

1. Each is responsible for the department placed under his super- 
vision. 

2. Each serves as an advisor to the Secretary-General in respect of 
policies and problems arising in the general field over which he has 
responsibihty. 

3. Each assists or deputizes for the Secretary-General in discharg- 
ing his functions as Secretary-General of the several organs and in 
maintaining the necessary working relationship with the other organs 
and with the specialized agencies brought into relationship with the 
United Nations. The Assistant Secretaries-General take turns depu- 
tizing for the Secretary-General when he is absent or unable to per- 
form his functions. 

The Assistant Secretaries-General have been appointed by the 
Secretary-General for terms of five years. It is to be noted that there is 
an Assistant Secretary-General of the nationality of each of the perma- 
nent members of the Security Council, in spite of the fact that the small 
powers opposed such a development at San Francisco.®^ 

8. The paramount consideration in the employment of the staflF and 
in the determination of the conditions of service shall be the necessity 
of securing the highest standards of efficiency, competence, and in- 
tegrity. Due regard shall be paid to the importance of recruiting the 
staff on as wide a geographical basis as possible. 

This paragraph establishes the general principle that the paramount 
consideration in recruiting personnel and in determining the condi- 
tions of service is to be the efficient performance of staff duties and 
not political expediency. In other words, those specific qualities of 
personnel which are usually demanded in the organization of an effi- 
cient national administrative service are to be given proper recogni- 
tion. Positions are not to be regarded as “spoils'^ to be divided among 
the more influential Members with a view to advancing the national 
interests of those states. 

It is also stated that the staff should be recruited on as wide a geo- 
graphical basis as possible. This principle may conflict with the prin- 
ciple enunciated in the first sentence of this paragraph. In a sense it is 
a concession to political considerations, but it is stated here as a con- 

See Laves and Stone, op, cit., p. 187. 

See supra, p. 498. 
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sideration of a secondary nature. The geographical factor was taken 
into consideration in the recruitment of the Secretariat of the League 
of Nations.^® 

During the first part of its first session the General Assembly passed 
a resolution stating that in order to give effect to Article 101(3), ‘‘An 
International Civil Service Commission shall be established by the 
Secretary-General, after consultation with the heads of the specialized 
agencies brought into relationship with the United Nations, to advise 
on the methods of recruitment for the Secretariat and on the means by 
which common standards of recruitment in the Secretariat and the 
specialized agencies may be ensured.” The General Assembly also 
recommended that in the selection of staff, the Secretary-General 
should foUow the suggestions of the Preparatory Commission, which 
included recommendations that: (a) suitable written examinations 
be used as widely as possible except in the higher posts; (b) written 
examinations should be supplemented by an appraisal of temperament, 
character and the general capacity of the candidate; (c) a system of 
in-service training be established; and (d) machinery should be set 
up to ensure the participation of the staff in questions affecting ap- 
pointment, promotion and such matters. The General Assembly rec- 
ommended that the Secretary-General draw up a permanent classifi- 
cation plan and assign salaries to the posts created. Finally, the As- 
sembly authorized the Secretary-General to draft for submission to the 
General Assembly a statute for an administrative tribunal to deal with 
the interpretation of employee contracts. 

The establishment of an International Civil Service Advisory Board 
has been under consideration by the Co-ordination Committee, consist- 
ing of the Secretary-General and the administrative heads of specialized 
agencies brought into relationship with the United Nations. The Board, 
expected to hold its first meeting early in 1949, will have as its purpose 
the improvement of recruitment and related phases of personal admin- 
istration in all the international organizations, including of course the 
Secretariat of the United Nations.*^^ Generally speaking, the other spe- 
cific recommendations and authorizations of the General Assembly have 
been carried out, and commendable progress has been made, within a 
relatively short period, in meeting the basic requirements of an inter- 
national civil service.’^* 

See Ranshofen-Wertheimer, op. dt., p. 351-^. 

UN, General Assembly, Official Records of the First Part of the First Session 
. . . , Plenary Meetings . , , , p. 611. 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 91. 

UN, General Assembly, Official Records: Third Session, Suppl, No. 1, Doc. 
A/565, p. 130. 

See annual reports of the Secretary-General, op. cU., and UN, General As- 
sembly, Codification of Staff Rules, Doc. A/551. 
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The staff of the Secretariat has grown rapidly in size. By June 1947 
it numbered well over three thousand persons.^^ The task of building 
an efficient and truly international Secretariat was immensely compli- 
cated from the beginning by the speed with which the recruitment of 
staff had to be accomplished, the strain which was placed upon it by 
the multiplicity of United Nations meetings during the first two years, 
successive transfers of its working quarters and the reluctance of 
Members to release highly qualified and skilled persons for service in 
the Secretariat. 

The Secretariat has been slow in becoming international in compo- 
sition. There has been a preponderance of United States nationals on 
the staff while other nationalities have been inadequately represented 
or not represented at all. At the second session of the General Assembly 
a number of delegations expressed grave concern that the staff of the 
Secretariat had not yet become more effectively representative of dif- 
ferent cultures and nationalities. The Fifth Committee of the Assembly 
rejected a proposal by the delegation of Colombia that geographical 
distribution within the Secretariat should be based on a quota system 
related to the financial contribution of each Member/® but the Gen- 
eral Assembly adopted a resolution requesting the Secretary-General 
to examine the recruitment policy with a view to improving the geo- 
graphical distribution of the posts within the Secretariat and to take 
all practicable steps to engage staff members from those countries 
nationals of which are not yet included in the Secretariat.'^^ 

See Carnegie Endowment for International Peace, *‘The Budget of the United 
Nations,” United Nations Studies, No. 1, p. 9, 

^3 UN, Doc. A/464. 

UN, General Assembly, Official Records of the Second Session . . . , Resolu-^ 
tions . . . , Doc. A/519, p. 62-3. 
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MISCELLANEOUS PROVISIONS 
Article 102 

1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes 
into force shall as soon as possible be registered with the Secretariat 
and published by it. 

The League of Nations Covenant contained a similar provision. 
Article 18, which read as follows: 

Every treaty or international engagement entered into hereafter by any 
Member of the League shall be forthwith registered with the Secretariat 
and shall as soon as possible be published by it . . J- 

The Charter requirement that registration be "as soon as possible"" 
would seem to be somewhat weaker than the Covenant requirement 
that it be done "forthwith"". Nevertheless, the obligation to register is 
clear in both cases, and since it is an obhgation placed upon the parties, 
it is perhaps somewhat more realistic to use the Charter language. 
The Charter, hke the Covenant, uses the phrase "entered into” to de- 
scribe the agreement to be registered, wi^ch implies the completion 
of the procedure prescribed in the agreement for its entrance into force, 
or in the absence of such prescription, the deposit or exchange of 
ratifications by the parties. The treaties and agreements thus regis- 
tered are published by the Secretariat.^ This means that the excellent 
work begun by the League of Nations is continued.® 

On November 8, 1945, in response to an invitation contained in the 
Report of the Executive Committee,^ the Executive Secretary of the 
United Nations Preparatory Commission sent a circular letter to Mem- 
bers of the United Nations informing them that treaties and interna- 
tional agreements concluded after the entry into force of the Charter on 
October 24, 1945, would be received and filed on a provisional basis 
imtil the adoption of detailed regulations prescribing the procedure 
to be followed. He also invited Members to transmit to the Secre- 

^See Hudson, Manley O., ‘The Registration and Publication of Treaties,” 
American Journal of International Law, XIX, p. 273. 

^ See UN, Treaty Series, I, 1945-47, and succeeding volumes. 

® League of Nations, Treaty Series, 204 vols. 

^ Report hy the Executive Committee . . . , Doc. PC/EX/ 113/Rev, 1, p. 68. 
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tariat for filing and publication treaties and international agreements 
iiot included in the League Treaty Series and entered into recently, 
before the entrance into force of the Charter. 

During the first part of its first session, the General Assembly, fol- 
lowing the recommendations of the Preparatory Commission,® adopted 
a resolution ® instructing the Secretary-General: 

1. To submit to the General Assembly proposals for detailed regulations 
and other measures designed to give effect to the provisions of Article 102 
of the Charter; 

2. To invite the Governments of Members of the United Nations to trans- 
mit to the Secretary-General for filing and pubKcation, treaties and interna- 
tional agreements entered into in recent years, but before the date of entry 
into force of the Charter, which had not been included in the League of 
Nations treaty series, and to transmit for registration and publication treaties 
and international agreements entered into after the date of the entry into 
force of the Charter; 

3. To receive, from the Governments of non-member States/ treaties and 
international agreements entered into both before and after the date of 
entry into force of the Charter, which have not been included in the League 
of Nations treaty series and which they may voluntarily transmit for filing 
and publication. . . 

The Secretary-General prepared draft regulations on the registra- 
tion and publication of treaties which were submitted to the second 
part of the first session of the General Assembly.^ On the basis of 
this draft the General Assembly adopted regulations for the registra- 
tion and publication of treaties and international agreements which 
contained the following provisions: 

Article 1. 1. Every treaty or international agreement, whatever its form 
and descriptive name, entered into by one or more Members of the United 
Nations after 24 October 1945, the date of the coming into force of the 
Charter, shall as soon as possible be registered with the Secretariat in ac- 
cordance with these regulations. 

2. Registration shall not take place until the treaty or international agree- 
ment has come into force between two or more of the parties thereto.^^ 

® Report of the Preparatory Commission . . . , Doc. PC/20, p. 59. 

® UN, General Assembly, Official Records of the First Part of the First Session 
, . . , Plenary Meetings . . . , p. 377. 

^The resolution excepted states such as Spain whose government had been 
established with the support of the Axis powers, 

s Ibid., p. 593. 

» UN, Doc. A/138. 

UN, General Assembly, Official Records of the Second Part of the First Ses- 
sion . . . , Plenary Meetings . . . , p. 1389 and Treaty Series, I, p. xx-xxxi. 

The Sixth Committee of the General Assembly stated in its report to the Gen- 
eral Assembly that “a treaty comes into force when, by agreement, it is applied 
provisionally by two or more of the parties thereto,” UN, Doc. A/266, p. 3, 
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3. Such registration may be effected by any party or in accordance 
with article 4 of these regulations. 

4. The Secretariat shall record the treaties and international agreements 
so registered in a Register established for that purpose. 

Article 2. 1. When a treaty or international agreement has been regis- 
tered with the Secretariat, a certified statement regarding any subsequent 
action which effects a change in the parties thereto, or the terms, scope or 
application thereof, shall also be registered with the Secretariat. 

Article 4. 1. Every treaty or international agreement subject to article 1 
. . . shall be registered ex officio by the United Nations in the following 
cases: 

(a) Where the United Nations is a party to the treaty or agreement; 

(b) Where the United Nations has been authorized by file treaty or 
agreement to effect registration. 

Article 10, The Secretariat shall file and record treaties and international 
agreements, other than those subject to registration under article 1 of these 
regulations, if they fall in the following categories: 

(a) Treaties or international agreements entered into by the United Na- 
tions or by one or more of the specialized agencies; 

(b) Treaties or international agreements transmitted by a Member of 
the United Nations which were entered into before the coming into force 
of the Charter, but which were not included in the treaty series of the 
League of Nations; 

(c) Treaties or international agreements transmitted by a party not a 
member of the United Nations which were entered into before or after 
the coming into force of the Charter which were not included in the treaty 
series of the League of Nations. . . .^ 

Article 12, 1. The Secretariat shall publish as soon as possible in a single 
series every treaty or international agreement which is registered, or filed 
and recorded, in the original language or languages, followed by a trans- 
lation in English and in French. The certified statements referred to in ar- 
ticle 2 of these regulations shall be published in the same manner. 

Article 13. The Secretariat shall publish every month a statement of the 
treaties and international agreements registered, or filed and recorded, dur- 
ing the preceding month, giving the dates and numbers of registration and 
recording.^^ 

^^Registration by one party relieves the other party of obligation to register 
(Article 3). 

Exception made of Spain by reference to General Assembly Resolution of 
February 10, 1946. 

^^UN, General Assembly, Resolutions Adopted . . . During the Second Fart 
of its First Session . . . , Doc. A/64/ Add. 1, p. 190-^. 
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In recommending these regulations to the General Assembly, the 
Sixth Committee (Legal Committee) was influenced by the following 
considerations: 

1. The importance of the orderly registration (or filing) and pub- 
lication of treaties and international agreements and of the maintenance 
of precise records. 

2. The desirability of clearly drawing a distinction between regis- 
tration (applicable only to treaties and international agreements sub- 
ject to i!i^cle 102) and filing (applicable to other treaties and interna- 
tional agreements covered by the regulations ) . 

3. The undesirability of attempting at this time to define in detail 
the kinds of treaties or international agreements requiring registration 
under the Charter, it being recognized that experience and practice 
would aid in giving definition to the terms of the Charter. 

The Secretary-General, in a report to the second session of the Gen- 
eral Assembly,^® stated that up to August 12, 1947, the Secretariat had 
received 344 treaties or international agreements, of which 100 had 
been registered and 45 filed and recorded. 199 treaties or international 
agreements, including 151 transmitted prior to the adoption of the 
regulations, were said to be in abeyance pending adjustment with 
the governments concerned of the conditions stipulated in the regula- 
tions for registration or filing and recording. 

The Secretary-General also reported that the exact meaning of the 
term "treaties and international agreements^' had been the subject of 
considerable discussion. In this connection, the Secretariat thought it 
necessary to conform to the interpretation of the term "agreement" 
given in the report of Committee IV/2 at the San Francisco Confer- 
ence —that the term includes unilateral engagements of an interna- 
tional character which have been accepted by a state in whose favor 
such an engagement has been entered into.^’^ Thus, the Secretariat 
has registered ex officio instruments of accession transmitted by 
new Members of the United Nations and declarations made by the 
states parties to the Statute of the International Court of Justice 
accepting the compulsory jurisdiction of the International Court of 
Justice. 

In regard to the technique of registration the Secretary-General ex- 
pressed the view that it would be desirable that a multilateral agree- 
ment be presented for registration by the government or the author- 
ity having the custody of the original document. 

^«UN, Doc. A/266. 

UN, Doc. A/380. 

^^UNCIO, Report of the Rapporteur of Committee TV/2, Doc. 933, IV/2/42 
(2) {Documents, XIII, p. 705). See also, UN, Treaty Series, I, p. xvi. 
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2. No party to any such treaty or international agreement which has 
not been registered in accordance with the provisions of paragraph 1 
of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 

Article 18 of the League Covenant stated broadly that no treaty was 
binding until it had been registered. This Article was never applied, 
but it created certain theoretical diflBculties. The second paragraph 
of Article 102 of the Charter is more modest. It states only that an 
unregistered treaty may not be invoked before an organ of the United 
Nations. 

Interpreted strictly, this paragraph does not exclude the possibility 
that an unregistered treaty or agreement to which a Member is a party 
may have considerable effect in any situation where it is not actually 
invoked by one of the parties. It would, for example, appear to be 
possible for the Security Council in the performance of its functions 
to take account of such a treaty or agreement on its own initiative. FuT' 
thermore, the use of the term "l^efore any organ of the United Nations” 
suggests the possibility that such a treaty or agreement can actually be 
invoked by one of the parties before a special arbitral tribunal set up 
under the terms of Articles 33 or 52 of the Charter. This, of course, 
depends on the interpretation that is given to the words in question. 
However, it is clear that the paragraph lays down a much more lim- 
ited rule than did the corresponding text of the Covenant. It repre- 
sents a more modest approach to the problem and states an attain- 
able objective. 


Article 103 

In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. 

This Article deals with the situation where the obligations of a Mem- 
ber under the Charter are in conflict with the obligations of that Mem- 
ber under another international agreement. This situation may con- 
ceivably exist (I) where there is conflict between the obligation of 
a Member under the Charter and the obligation of that same Mem- 
ber resulting from an agreement with another Member, contracted 
before the entrance into force of the Charter; (2) where there is con- 
flict between the obligation of a Member rmder the Charter and the 
obligation of that same Member under an agreement with another 
Member contracted after the entrance into force of the Charter; and 
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(3) where there is conflict between the obligation of a Member un- 
der the Charter and the obligation of that same Member under an 
agreement contracted with a non-Member state, whether before or 
after the entrance into force of the Charter. 

Under the terms of the Covenant of the League of Nations the 
members agreed that the Covenant abrogated “all obligations or un- 
derstandings inter se” which were inconsistent with its terms, and they 
undertook not to enter into any engagements in the future inconsist- 
ent with the terms thereof. This provision covered the first two situ- 
ations referred to above where the parties concerned were members 
of the League. It did not, however, fully cover the situation where 
one party to the special agreement was not a member and was 
therefore not bound by the terms of the Covenant. To take care of 
this situation more particularly, the second paragraph of Article 20 
provided that in case any member of the League, before becoming a 
member, contracted obligations inconsistent with the terms of the 
Covenant, it was the duty of that member “to take immediate steps 
to procure its release from such obligations.** 

The Dumbarton Oaks Proposals contained no provisions relative to 
this matter. The whole problem was carefully considered by the Com- 
mittee on Legal Problems (Committee IV/2) at the United Nations 
Conference and agreement was reached on a text, which after some 
revision as to phraseology by the Coordinating Committee, was 
adopted by the Conference. 

So far as the first situation referred to above is concerned, the Ar- 
ticle apphes the established principle of international law that a later 
agreement between the same parties supersedes an earlier agreement. 
Thus obligations under the Charter clearly supersede obligations 
which Members have contracted among themselves before the Char- 
ters entrance into force. 

The Article clearly covers the second situation by stating that obli- 
gations under the Charter shall prevail over obligations “under any 
other international agreement** without qualification as to time of con- 
tracting. This is recognition of the principle that the obligation of a 
multipartite. agreement prevails over an obligation xmder an agreement' 
between certain of the parties, even though later in time* since parties 
to a multipartite agreement cannot modify their obligations there- 
under except with the consent of the other parties or by the procedure 
prescribed in the agreement itself. 

The Article also applies in the third situation. While the Committee 
recognized that according to international law it is not ordinarily pos- 
sible to provide in any convention for rules binding on third parties, it 
Article 20, 
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felt that it was of the highest importance to the Organization that the 
performance of Members’ obligations under the Charter in specific 
cases should not be hindered by obligations assumed to non-Member 
states.^^ The Charter thus assumes the character of basic law of the 
international community. Non-Members, while they have not for- 
mally accepted it, are nevertheless expected to recognize this law as 
one of the facts of international life and to adjust themselves to it. 

It is to be noted that this Article does not provide for the automatic 
abrogation of obligations inconsistent with tiie terms of the Charter. 
The rule is put in such form as to be operative only when there is an 
actual conflict. The nature of the conflict has not been defined but ‘It 
would be enough that a conflict should arise from the carrying out of 
an obligation of the Charter. It is immaterial whether the conflict 
arises because of intrinsic inconsistency between the two categories 
of obligations or as the result of the application of the provisions of 
the Charter under given circumstances.” 


Article 104 

The Organization shall enjoy in the territory of each of its Members 
such legal capacity as may be necessary for the exercise of its functions 
and the fulfillment of its purposes. 

The question of the legal capacity of international organizations is 
one that has long concerned students and practitioners of international 
law.^ It is obvious that an international organization may be seriously 
hampered in the performance of its functions by not being able to ea- 
ter into contracts, hold property, institute legal proceedings in na- 
tional courts and perform o&er acts having legal validity in the ter- 
ritory of its members. The League Covenant contained no explicit 
provisions on the matter. By the terms of the modus vivendi between 
the League of Nations and the Swiss Federal Council of Septem- 
ber 18, 1926, the Swiss Federal Government recognized the League 

of Nations as possessing "international personality and legal ca- 
22 

pacity. 

Article 104 obligates each Member of the United Nations to accord 
the Organization within its territory "such legal capacity as may be 

^^UNCIO, Report of the Rapporteur of Committee IV /2, Doc. 9S3, IV/2/42 
(2) (Documents^ XIII, p. 703). 

^Ibid. 

See Kunz, J. L., "Privileges and Immunities of International Organizations,” 
American Journal of International Law, XLI, p. 828-62, 

League of Nations, Doc. C.555.1926.V, printed in Official Journal, VII, p. 
1422. See also, terms of 1921 modus vivendi, reproduced in Hill, Martin, Immmir 
ties and Privileges of International Officials, Washington, 1947, Annex I. 
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necessary for the exercise of its functions and the fulfillment of its 
purposes.” The standard is similar to that adopted in Article 105 to 
determine the extent of privileges and immunities to be enjoyed by 
the Organization, its oflScials and representatives of Members. The 
Article clearly envisages further implementation by national legisla- 
tion or administrative action, or by further international agreement, 
or both. Much of this has already been achieved. 

The Convention on the Privileges and Immunities of the United Na- 
tions, adopted by the General Assembly on February 13, 1946 ^ on 
the basis of recommendations made by the Preparatory Commission, 
further defines the meaning and intent of Article 104 by providing as 
follows: 

The United Nations shall possess juridical personality. It shall have the 
capacity: 

(a) to contract; 

(b) to acquire and dispose of immovable and movable property; 

(c) to institute legal proceedings.^^ 

It also empowers the United Nations to "Tiold funds, gold or currency 
of any kind and operate accounts in any currency” and ‘To transfer 
its funds, gold or currency from one country to another or within any 
country and to convert any currency held by it into any other cur- 
rency.” This Convention, however, binds only Members who accede 
to it. By the International Organizations Immunities Act, signed by 
the President, December 29, 1945, the United States recognized in- 
ternational organizations, coming within the terms of the Act and to 
the extent consistent with the instrument creating them, as possessing 
the capacity "(i) to contract; (ii) to acquire and dispose of real and 
personal property; (iii) to institute legal proceedings.”^® By the In- 
terim Arrangement on Privileges and Immunities of the United Na- 
tions between the United Nations and the Swiss Federal Council, 
signed on June 11 and July 1, 1946, the Swiss Federal Government 
‘recognizes the international personality and legal capacity of the 
United Nations.” 

The basic instruments of the specialized agencies contain provisions 
regarding the legal capacity of these prganizations which vary consid- 
erably as to phraseology but are similar in meaning. The Constitution 

^UN, General Assembly, Resolutions Adopted . . . During the First Fart of 
its First Session . . . , Doc. A/64, p. 25-7. See also, infra, p. 652. 

Article I. 

^ United States, Statutes-at-'Large, Vol. 59, Part I, p. 669. For comment on 
Act, see Preuss, Lawrence, ‘‘The Intemationail Organizations Immunities Act,'' 
American Journal of Intemtitiorial Latt?, XL, p. 332-45. 

UN, Treaty Series, I, p. 164. 
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of the ILO, and the Articles of Agreement establishing the Bank and 
the Fund contain provisions identical with those of the Convention 
on the Privileges and Immunities of the United Nations.“^ The basic 
instruments of the other specialized agencies contain provisions of a 
more general order, identical with or similar to those of Article 104 
of the Charter*^® 


Article 105 

1. The Organization shall enjoy in the territory of each of its Mem- 
bers such privileges and immunities as are necessary for the fulfillment 
of its purposes. 

This paragraph refers to the Organization considered as a distinct 
entity, including all the organs established xmder the Charter and all 
the bodies and organs which may subsequently be established by vir- 
tue of the powers conferred by the Charter.“® Not included are the 
specialized agencies, whose privileges and immunities are detennined 
by the agreements constituting them. The Convention on the Priv- 
ileges and Immunities of the Specialized Agencies, adopted by the 
General "Assembly on November 21, 1947, is directed toward the 
achievement of greater coordination of the privileges and immunities 
of the specialized agencies and of the United Nations.®^ 

Article 7, paragraph 5 of the League Covenant provided that “the 
buildings and other property occupied by the League or its oflBcials 
or by representatives attending its meetings shall be inviolable.” De- 
tailed arrangements concerning the privileges and immunities of the 
League were worked out in agreements concluded between the Sec- 
retary-General and the Sv^ss Government.®^ The 1926 modus vivendi 
granted the League immunity from suit before Swiss courts except 
with its express consent, recognized the inviolability of the archives of 
the League and the premises in which the services of the League 

^ Article 39 of the Constitution of the ILO; Article IX of the Articles of Agree- 
ment establishing the Fimd; and Article VII of the Articles of Agreement estab- 
lishing the Bank. 

^ See Article XV of the Constitution of FAO; Article XII of the Constitution of 
UNESCO; Article 47 of the Convention establishing ICAO; Chapter XV of the 
Constitution of WHO; and Article 13 of the Constitution of IRO. 

^ UNCIO, Report of the Rapporteur of Committee IV/2, Doc. 933, IV/2/42 
(2) (Documents, XIII, p. 703). 

UN, Generi Assembly, Official Records of the Second Session . . . , Reso~ 
htions . . . , Doc. A/519, p. 112. See also, UN, General Assembly, Coordination 
of the Trioileges and Immunities, of the United Nations and of the Specialized 
Agencies: Report of the Sixth Committee, Doc. A/503. 

Modus oivendi of 1921, reproduced in Hill, op. cit.,, Aimex I and modus 
vivendi of 1926, League of Nations, Doc. C.555.1926.V, printed in Officicd Journal, 
VII, p. 1422. 
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were instaUed, and granted exemption from customs to League prop- 
erty and complete fiscal exemption to bank assets and securities.®^ 

The Preparatory Commission in its Report, after instructing its 
Executive Secretary to call the attention of Members of the United 
Nations to the fact that the provisions of paragraphs 1 and 2 of Ar- 
ticle 105 became operative as soon as the Charter entered into force, 
recommended that the General Assembly, at its first session, make rec- 
ommendations with a view to determining the details of application 
of these paragraphs.®® It submitted a study and Draft Convention for 
consideration.®^ On February 13, 1946, the General Assembly adopted 
a Convention on the Privileges and Immunities of the United Na- 
tions which contained provisions for the implementation of para- 
graph 1. By Article II of this Convention, the United Nations, its 
property and assets “shall enjoy immunity from every form of legal 
process” except where there is express waiver, and the premises and 
archives of the United Nations are declared inviolable. The United 
Nations may hold funds, gold or currency of any kind, operate ac- 
counts in any currency and transfer funds to other countries free 
of national restriction. The assets, income and other property of the 
United Nations are exempt from direct taxes and customs duties and 
regulations. By the terms of Article III the communications and cor- 
respondence of the United Nations are exempted from censorship, and 
are in general accorded the privileges and immunities of diplomatic 
communications. 

The location of the temporary and permanent headquarters of the 
United Nations in the United States makes the action of the United 
States under this paragraph particularly important. By the Interna- 
tional Organizations Immunities Act, signed by the President on De- 
cember 29, 1945, the United States accords to the United Nations in 
substance the privileges and immunities for which the General Con- 
vention provides- The Headquarters Agreement, signed by the Secre- 
tary of State of the United States and the Secretary-General of the 
United Nations on June 26, 1947 and approved by the General As- 
sembly on October 31 ®® finiher implements this paragraph. The pro- 
visions of this Agreement are declared to be “complementary to the 
provisions of the General Convention.”®® The headquarters district 


Articles I-VL 

Report of the Preparatory Commission ...» Doc. PC/20, p. 60. 
p, 61-74. 

Cited supra, note 23, p. 520. 

UN, Doc. A/427, p. 9-18 and General Assembly, Official Records of the 
Second Session . . . , Resolutions - . , , Doc. A/519, p. 91-102. 

Section 26. At the time the Headquarters Agreement entered into force the 
United States had not acceded to tlie General Convention, 
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is declared to ‘‘be under the control and authority of the United Na- 
tions as provided in this agreement/' The United Nations has the 
power “to make regulations, operative within the headquarters dis- 
trict, for the purpose of establishing therein conditions in all respects 
necessary for the full execution of its functions/' ^ The district is de- 
clared to be “inviolable” and federal, state or local officers of the United 
States may not enter “to perform any official duties therein except with 
the consent of and imder conditions agreed to by tire Secretary-Gen- 
eral/' However, except as otherwise provided, “the federal, state and 
local law of the United States shall apply” within the district, and fed- 
eral, state and local courts “shall have jurisdiction over acts done and 
transactions taking place in the headquarters district as provided in 
applicable federal, state and local laws”^ The Agreement provides 
for adequate communications facilities for the United Nations ^ and 
assures to representatives of Members, officials of the United Nations 
and specialized agencies, experts on missions for the United Nations 
and the specialized agencies, representatives of the press, radio or 
other informational agencies accredited by the United Nations, repre- 
sentatives of non-govemmental organizations under Article 71 of the 
Charter, and other persons invited to the headquarters district on offi- 
cial business, freedom from any impediment to transit to or from the 
headquarters district by federal, state or local authorities of the United 
States,^ The Agreement also provides that “the appropriate American 
authorities” will provide police protection and supply public services, 
to the extent requested by the Secretary-General.^ 

The Interim Arrangement concluded between the Secretary-General 
of the United Nations and the Swiss Federal Council and effective 
July 1, 1946, made necessary by the succession of the United Nations 
to the assets of the League of Nations, contains provisions with re- 
spect to the privileges and immunities of the United Nations which 
are very similar to those contained in the General Convention. 

2. Representatives of the Members of the tlnited Nations and 
officials of the Organization shall similarly enjoy such privileges and 
immunities as are necessary for the independent exercise of tibeir 
functions in connection with the Organization. 

Article 7, paragraph 4 of the League Covenant provided that “repre- 
sentatives of the Members of the League and officials of the League 
when engaged in the business of the League shall enjoy diplomatic 
privileges and immunities”. The Covenant thus expressly accepted an 

Section 7 (a). ^ Section 4. 

Section 8. ^ Section 11. 

^ Section 9(a). ^ Sections 16 and 17. 

^ Section 7 (b) and (c). 
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established international law standard. There is a large measure of 
agreement on the nature and extent of these privileges and immuni- 
ties, the result of international agreements and developing international 
practice.^ Article 19 of the Statute of the Permanent Court of Inter- 
national Justice made similar provision for the judges. Further defi- 
nition of these privileges and immunities, so far as the countries where 
the headquarters of the League and the seat of the Court were lo- 
cated, was contained in the modi vivendi of 1921 and 1926 between 
the Swiss Federal Council and the League of Nations and the 1928 
Agreement between the Court and the Netherlands Government.^® 
The immimities granted to League and ILO oflBcials were subject to 
waiver by the Secretary-General or the Director of the International 
Labor Office and this waiver was exercised freely. The Staff Regula- 
tions of the League Secretariat provided that "the diplomatic privileges 
and immunities attaching to officials of the League of Nations . . t 
are conferred upon them in the interest of their duties."’ 

The Charter rule is different from that of Article 7, paragraph 4 of 
the Covenant, though it corresponds closely to the practice of the 
League. It accepts the functional principle, relating the enjoyment 
of privileges and immunities by representatives of Members and offi- 
cials of the Organization to what is "necessary for the independent 
exercise of their functions in connection with the Organization.” The 
Preparatory Commission in its Report recommended that fuU diplo- 
matic immunity should be confined "to the cases where it is really 
justified” and that the principle be adopted that privileges and immuni- 
ties are only given to officials "in the interest of the Organization in 
whose service they are, and in no way for the benefit of the individual 
concerned.” The Preparatory Commission also expressed the view 
that the privileges and immunities of the United Nations and its offi- 
cials might be regarded as a maximum within which the various spe- 
cialized agencies and their officials might enjoy such as the proper 
fulfillment of their functions might require.^ 

The Convention on the Privileges and Immunities of the United 
Nations gives a detailed enumeration of the privileges and immunities 

^ See Harvard Research in International La^v, “Diplomatic Privileges and Im- 
munities,^ American Journal of International Law, XXIX, Doc. SuppL, p. 89 et seq, 
and Satow, Sir E., A Guide to Diplomatic Practice, London, 1922, 2d and rev. ed., 
I, p, 249 et seq. On subject of privileges and immunities of international organiza- 
tions and personnel, see Kunz, op. cit, 

^®For analysis of League experience, see Hill, op, cit and Ranshofen- Werth- 
eimer, Egon F., The International Secretariat: A Great Experimerit in International 
Administration, Washington, 1945, p. 265-73. 

^ Quoted by Hill, op, cit., p. 24. 

Report of the Preparatory Commission ...» Doc. PC/20, p. 62. 

^Ibid, 
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to be enjoyed under this paragraph. According to Article IV, repre- 
sentatives of Members to the principal and subsidiary organs of the 
United Nations and to conferences convened by the United Nations, 
'while exercising their functions and while going to and from the place 
of meeting, enjoy the following privileges and immunities: 

(a) immunity from personal arrest or detention and from seizure of their 
personal baggage, and, in respect of words spoken or 'written and all acts> 
done by them in their capacity as representatives, immunity from legal 
process of every kind; 

(b) in'vdolability for aU papers and documents; 

(c) the right to use codes and to receive papers or correspondence by 
courier or in sealed bags; 

(d) exemption in respect of themselves and their spouses from immigra- 
tion restrictions, aliens registration or national service obligations in the 
State they are 'visiting or through which they are passing in the exercise of 
their functions; 

(e) the same facilities in respect of currency or exchange restrictions as 
are accorded to representatives of foreign governments on temporary of- 
ficial missions; 

(f) the same immunities and facilities in respect of their personal bag- 
gage as are accorded to diplomatic envoys, and also; 

(g) such other privileges, immunities and facilities, not inconsistent 
with the foregoing, as diplomatic envoys enjoy, except that they shall have 
no right to claim exemption from customs duties on goods imported (other- 
vwse than as part of their personal baggage) or from excise duties or sales 
taxes.*^ 

It is stated that these pri'vileges and immunities are accorded not for 
the personal benefit of the indi'viduals themselves but to safeguard the 
independent exercise of their functions in connection with the United 
Nations. Consequently a Member of the United Nations is under an 
obligation to waive immunity for a representative where the immunity 
woidd impede the course of justice and the waiver would not preju- 
dice the purposes for which the immunity is granted. 

The provisions of the Convention with respect to oflScials of the 
United Nations follow a somewhat different pattern. In the first place, 
the Secretary-General is made responsible for specifying the categories 
of oflBcials who are to enjoy the pri'vileges and immunities enumerated 
in Articles V and VII of the Convention. He is furthermore made re- 
sponsible for wai'ving the immunity of any ojBBcial, it being made clear 

^The term ^'representatives” includes all "delegates, deputy delegates, ad- 
visers, technical experts and secretaries of delegations.” UN, General Assembly, 
Resolutions Adopted • . . During the First Fart of Us First Session . . . , Doc. 
A/64, p. 26. 

^Ibid., p. 25. 
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that such waiver should be made where the course of justice would 
otherwise be impeded and the interests of the United Nations are not 
prejudiced. In the second place, the Secretary-General and the Assist- 
ant Secretaries-General, together with their wives and children, enjoy, 
in addition to the privileges and immunities listed in Section 18, "the 
privileges and immunities, exemptions and facilities accorded to diplo- 
matic envoys, in accordance with international law.*’ Finally, with 
respect to "officials of the United Nations,” as listed by the Secretary- 
General, the Convention provides that they shall: 

(a) be immune from legal process in respect of words spoken or writ- 
ten and all acts performed by them in their official capacity; 

(b) be exempt from taxation on the salaries and emoluments paid to 
them by the United Nations; 

(c) be immune from national service obligations; 

(d) be immune, together with their spouses and relatives dependent on 
them, from immigration restrictions and alien registration; 

(e) be accorded the same privileges in respect of exchange facilities as 
are accorded to the officials of comparable ranks forming part of diplomatic 
missions to the government concerned; 

(f) be given, together with their spouses and relatives dependent on 
them, the same repatriation facilities in time of international crisis as diplo- 
matic envoys; 

(g) have the right to import free of duty their furniture and effects at the 
time of first taking up their post in the country in question.” 

Article VII of the Convention authorizes the United Nations to issue 
laissez-passer to its officials, to be accepted as valid travel documents 
by Members, Experts on missions for the United Nations are given 
privileges and immunities similar to, though somewhat more lim- 
ited than, those accorded to representatives of Members under Arti- 
cle IV. 

The privileges and immunities granted by the United States to offi- 
cials of international organizations and the representatives of Members 
engaged in the activities of these organizations by the International 
Organizations Immunities Act of December 29, 1945 were less exten- 
sive than those subsequently included in the General Convention.®^ 
The ratification of the General Convention by the United States was 
delayed by Senate reservations. These provided that officials of the 
United Nations who were nationals of the United States should not be 

Ibid,, p. 26. 

For analysis and criticism of Act, see Preuss, op. cit. On application of Act, 
see Preuss, Lawrence, “Immunity of Officers and Employees of the United Nations 
for Official Acts: The Ranallo Case,” American Journal of International Law, XLL 
p. 555-78. 
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exempt from taxation on United Nations salaries and emoluments,®® 
and that United Nations officials should be in possession of national 
passports and subject to visa requirements.®^ 

The Headquarters Agreement between the United Nations and the 
United States signed June 26, 1947 and approved by the General 
Assembly October 31, provided that its provisions were ‘complemen- 
tary’' to the provisions of the General Convention.®® It therefore 
assumed the provisions of the General Convention to be operative 
which as a matter of fact was not the case because of the delay caused 
by Senate reservations. In addition to the terms of the General Con- 
vention incorporated by reference,®® the Agreement provides that resi- 
dent representatives of Members of the United Nations and resident 
members of their staflFs, and resident representatives of members of 
the specialized agencies and resident members of their staffs, “whether 
residing inside or outside the headquarters district,” are entitled 
within the territory of the United States to “the same privileges and 
immunities, subject to corresponding conditions and obligations, as 
it accords to diplomatic envoys accredited to it.”®® 

The Interim Arrangements concluded between the Secretary-Gen- 
eral and the Swiss Federal Council on July 1, 1946 incorporated the 
provisions of the General Convention on Privileges and Immunities,®® 
Though the International Court of Justice is a principal organ of 
the United Nations, Article 19 of the Statute m^es special provi- 
sion regarding the privileges and immunities of its members. When 
engaged in the business of the Court, they enjoy “diplomatic privi- 
leges and immunities.” Article 42 of the Statute accords to agents, 
counsel and advocates of parties before the Court the privileges and 
immunities necessary to the independent exercise of their duties. The 
Exchange of Notes of June 26, 1946, between the President of the Court 
and the Netherlands Minister of Foreign Affairs reaffirms these provi- 
sions, and in addition specifies that the Registrar and Depuly-Registrar, 

Insistence of the United States on this position has caused the United Nations 
considerable inconvenience in connection with tlie provision of equitable salary 
schedules for its officials of American nationality. The General Assembly on No- 
vember 20, 1947, adopted a resolution authorizijig th<^ Secretaty-General to reim- 
burse staff members for national income taxes paid on salaries and allowances 
during 1946, 1947 and 1948, For report of Administrative and Budgetary Com- 
mittee, see UN, Doc. A/487. 

Senate Report No. 559, 80th Cong., 1st sess. 
w UN, Doc. A/427, Section 26. 

*** As of the tiine the United States accedes. 

In each case to be desi^ated by agreement. 

Section 15 (4). In the case of Members whose governments are not 
recognized by the United States the privileges and immunities are more narrowly 
defined. 

UN, Treaty Series, I, p, 163. 
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when acting for the Registrar, shall be accorded these privileges and 
immunities and that other officials of the Court shall be accorded 
privileges and immunities appropriate to officials of comparable rank 
attached to diplomatic missions at the Hague.®® The General Assem- 
bly, by its resolution of December 11, 1946, approved this agreement 
and made recommendations to members with respect to the privileges 
and immunities to be enjoyed by the members and officials of the 
Court, and agents, counsel and advocates appearing before it.®^ 


S. The General Assembly may make recommendations with a view 
to determining the details of the application of paragraphs 1 and 2 of 
this Article or may propose conventions to the Members of the United 
Nations for this purpose. 

The Preparatory Commission made a detailed study of the applica- 
tion of paragraphs 1 and 2, which, together with recommendations, 
was submitted to the General Assembly.®“ Acting on the basis of these 
recommendations, the General Assembly, during the first part of its 
first session in London, took certain important decisions. It approved 
a Convention on the Privileges and Immunities of the United Nations 
and proposed it for accession by the Members of the United Nations.®® 
It approved a draft headquarters agreement for use by the Secretary- 
General and the special negotiating committee as a basis for discus- 
sion in negotiations with the United States.®'^ It postponed considera- 
tion of the privileges and immunities of the Court until after receipt 
of the recommendations of the Court.®® Finally, considering the ad- 
vantages of the greatest possible unification of the privileges and im- 
munities of the United Nations and the specialized agencies, it in- 
structed the Secretary-General to open negotiations with a view to the 
reconsideration of the privileges and immimities of the specialized 
agencies in the light of the provisions of the General Convention.®® 

Following the decision of the General Assembly on December 14, 
1946, to establish the permanent headquarters of the United Nations 
in New York City, it was possible to proceed immediately to the nego- 
tiation of a headquarters agreement. The selection of a site in a metro- 

I.C.J., Yearbook, 1946-47, p. 88-91. 

General Assembly, Resolutions Adopted , . , During the Second Part 
of its First Session . . . , Doc. A/64/Add.l, p. 176-82. " 

Report of the Preparatory Commission . . . , Doc. PC/20, p. 60-80. 

UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . , . , Doc. A/64, p. 25-7 and Treaty Series, I, p. 15-83. 

UN, General Assembly, Resolutions Adopted . . . During the First Part of 
its First Session . . . , Doc. A/64, p. 27-33. 

^^Ibid., p. 33. 

^^Ibid. 
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politan area rather than a site in a relatively sparsely populated area 
necessitated ceitain modifications in the original draft, apart from 
those on which the Government of the United States insisted. A final 
Headquarters Agreement was signed on June 26, 1947 by the Secretary- 
General of the United Nations and the Secretary of State of the United 
States.®^ The Agreement was approved by the General Assembly on 
October 31, 1947. The fact that the United States had not at the time 
acceded to the General Convention on Privileges and Immunities, 
raised certain diflSculties in connection with the proper safeguarding 
of the position of the United Nations which were not however re- 
garded as too serious and as requiring delay in the activization of 
the Headquarters Agreement.®^ 

As regards the privileges and immunities of members and oflScials 
of the International Court of Justice and agents, counsel and advo- 
cates appearing before it, the General Assembly approved the Agree- 
ment of June 26, 1946 between the Court and the Netherlands Gov- 
ernment It also recommended, in line with the conclusions which the 
Court had forwarded to it,®^ that Members accord to the members and 
oflScials of the Court and agents, counsel and advocates appearing be- 
fore it privileges and immunities similar to those provided for in the 
Agreement^® 

Though the question of the coordination of the privileges and im- 
munities of the United Nations and the specialized agencies is closely 
related to the subject matter of Article 105 and has been considered 
in that connection, the General Assembly's power to make recommen- 
dations on this subject derives from Articles 58 and 60 of the Charter. 
The matter is considered in the comment on Article 

Agreement between the United Nations and the United States of America 
Regarding tl\e Headquarters of the United Nations. For text, see UN, General 
Assembly, Report of the Sixth Committee, Doc. A/427, p. 9-15 and International 
Organization, II (1948), p. 164-72. 

°^See UN, General Assembly, Report of the Sixth Committee, Doc. 
p. 6—7. 

UN, Doc. A/105. 

UN, General Assembly, Resolutions Adopted . . . During the Second Part 
of its First Session . . . , Doc, A/64/Add.l, p. 176-82. 

See supra, p, 356. 
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TRANSITIONAL SECURITY ARRANGEMENTS 
Article 106 

Pending the coming into force of such special agreements referred 
to in Article 43 as in the opinion of the Security Council enable it to 
begin the exercise of its responsibilities under Article 42, the parties to 
the Foiur-Nation Declaration, signed at Moscow, October 30, 1943, and 
France, shall, in accordance with the provisions of paragraph 5 of that 
Declaration, consult with one another and as occasion requires with 
other Members of the United Nations with a view to such joint action 
on behalf of the Organization as may be necessary for the pinq)ose of 
maintaining international peace and security. 

This Article must be considered along with Article 107 which is 
intimately linked with it It provides the basis for the necessary action 
to maintain international peace and security during the period when 
the Security Council is incapable of assuming its full responsibilities. 

Length of Transitional Period, The powers and duties of the Secur- 
ity Council with respect to enforcement action to maintain peace and 
security are laid down in Chapter VII and specifically in Articles 39, 
41 and 42. The taking of action under Article 42 depends upon the 
existence of special agreements concluded under the terms of Ar- 
ticle 43. A considerable period of time was bound to elapse between 
the entrance into force of the Charter and the entrance into force of 
the special agreement or agreements provided for in Article 43. 
While the United Nations would be in existence, the Security Council, 
primarily responsible for the maintenance of peace and security, 
would not have the means at its disposal for performing its function 
to maintain international peace and security. Article 106 makes pro- 
vision for the maintenance of peace and security during this period. 
The special responsibilities placed upon the signatories of the Mos- 
cow^ Declaration and France are operative until such time as the 
Security Council deems that enough agreements under Article 43 
have come into force to “enable it to begin the exercise of its respon- 
sibilities under Article 42”. The decision of the Security Council as 
to whether it is able to begin the exercise of its responsibilities under 
Article 42 will be a decision of substance that must be taken under 
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the provisions of the third paragraph of Article 27, and will conse- 
quently require unanimity of the permanent members. 

The Charter specifies that the Security Council shall make the deci- 
sion as to when the transitional period is to end. The original proposal 
of the Sponsoring Governments was that the transitional arrangement 
should remain in operation “pending the coming into force of the spe- 
cial agreement or agreements referred to in Chapter VIII, Section B, 
paragraph 5” of the Dumbarton Oaks Proposals. The question was 
raised in the course of the discussion of Committee III/3 at San Fran- 
cisco whether this meant that all the special agreements would have 
to come into force.^ Delegates of certain of the Sponsoring Govern- 
ments explained that the intention of the framers was that the Council 
should be able to undertake its responsibilities and that aU of the 
agreements need not be in force. It was finally decided, however, 
to clarify the meaning of the text by specifying that the Security 
Council shall decide when the situation is such that it can assume 
responsibility. 

Responsibilities of “Tha Big Five”. The Article states that during this 
transitional period the parties to the Moscow Declaration ® and France 
shall, in accordance with the provisions of paragraph 5 of that Decla- 
ration, "consult with one another and as occasion requires with other 
Members of the United Nations with a view to such joint action on 
behalf of the Organization as may be necessary for the purpose of 
maintaining international peace and security.” Article 5 of the Dec- 
laration reads as follows: 

That for the purpose of maintaining international peace and security pend- 
ing the re-estahlishment of law and order and the inauguration of a system 
of general security, they will consult with one another and as occasion re- 
quires with other Members of the United Nations with a view to joint action 
on behalf of the community of nations. 

The phraseology of Article 106 follows very closely that of the Decla- 
ration. 

In the course of the Committee discussions at San Francisco there 
was special interest expressed by many delegates as to the meaning 
of the words "joint action on behalf of the Organization.” Would the 
Security Council during this transitional period be responsible for 
the pacific settlement of disputes or would that also be a responsibil- 
ity of the signatories of the Moscow Declaration and France? What 
would be the role of the Security Council during this period? 

^ UNCIO, Summary Report of Sixteenth Meeting of Committee Ill/S, May 30, 
1945, Doc. 704, 111/3/36, p. 3 (Documents, XU, p. 402). 

^For text, see infra, p. 571. The parties were the United States, the United 
Kingdom, the Soviet Union and China, 
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Botih the United Kingdom and the United States Delegates ex- 
pressed the view that the Secmity Council would be responsible dur- 
ing the interim period for the peaceful settlement of disputes* The 
United States Delegate expressed the view that during the interim pe- 
riod the Security Council would perform all its functions imder the 
Charter in so far as it was able to do so.* He further explained that 
the meaning of the words “joint action” might, in his opinion, be 
deduced from the reference in the Dumbarton Oaks text to Chap- 
ter VIII, Section B, paragraph 5, of the Dumbarton Oaks Proposals.” 
Consequently, the joint action referred only to those functions of the 
Security Council the exercise of which would be suspended pending 
the conclusion of the special agreements. This explanation was in- 
cluded in the Report of Committee 3 to Commission III,® and would 
thus appear to be the interpretation accepted by the Committee. 

While this Article gives special power to and places special respon- 
sibility on a few Members of the United Nations during the ti’ansi- 
tional period, die arrangement would appear to be fundamentally 
consistent with the general theory of the Charter, since it places upon 
the permanent members of the Security Council, the Members of the 
Organization who will presumably be the chief contributors of mili- 
tary power, the responsibility for taking military enforcement action 
during this interim period. Two guarantees are provided against the 
arbitrary use of this power: first, the requirement that the signatories 
of the Moscow Declaration and France shall consult with each other, 
and that they shall “as occasion requires” consult with the other Mem- 
bers of the United Nations; and second, die requirement that the action 
shall be joint, that is, action to which the five ppwers agree. 

Obligations of Other Members, The question arises whether the 
other Members of the United Nations are obliged to assist the five 
powers in carrying out the measures taken under the terms of this 
Article. All Members are obligated, according to the terms of Ar- 
ticle 2(5), to give “every assistance” to the United Nations in any 
action it takes “in accordance with the terms of the present Charter,” 
and not to assist any state against which the United Nations is tak- 
ing preventive or enforcement action. It can be argued that this 
double obligation will apply to action taken under this Article since 
the five powers will act “on behalf of the Organization.” However, 
the more specific obligations under Article 25 and Chapter VII can- 


« UNCIO, Summary Report of Sixteenth Meeting of Committee 111/S, Mau 30. 
194&, Doc. 704, III/3/36, p. 3 {Documents, XII, p. 402). 

*lbid., p. 4 (Documents, XII, p. 403). 

® See infra, p. 578 and 582. 

« UNCIO, Report of Committee S to Commission 111 on Chapter XII. Doo. 
1095, m/8/50, p. 3 (Documents, XII, p. 509). 
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not be considered as applying. These provisions refer definitely to 
formal Council decisions. 

Application. Article 106 has not fulfilled in practice the function it 
was intended to perform. This has not been due to quicker action 
than was anticipated in the concluding of special agreements under 
Article 43. Failure to make any important progress in the conclusion 
of these agreements has left the void anticipated hy the Charter, but 
the inability of the permanent members of the Security Council to co- 
operate has rendered ineffective the provisions of Article 106 for 
filling that gap. In fact the basic cause of the weakness of the Secmity 
Council has been the inability of its permanent members to agree, not 
the absence of firm commitments on the part of Members to provide 
forces and facilities under the terms of the special agreement or agree- 
ments envisaged in Article 43. 

In the Greek case where joint action under Article 106 might have 
been justified the possibility of such action was ruled out by the fact 
that certain of the permanent members of the Secmity Council 
each other responsible for the situation that existed. In the Palestine 
case,'' the Security Council voted to refer to the five permanent mem- 
bers for recommendation the question of action to be taken to imple- 
ment the. General Assembly recommendations. One of the permanent 
members refused to participate in the discussions except to give in- 
formation and mutual suspicion prevented any agreement on action 
to implement the recommendation or to keep the peace other than an 
appeal against further resort to violence. Even more than the Secur- 
ity Council, the signatories of the Moscow Declaration and France 
have been rendered impotent as an instrumentality for the mainte- 
nance of international peace and security during the trairsitional pe- 
riod by mutual suspicion and disagreement. 


Article lff7 

Nothing in the present Charter shall invalidate or preclude action, in 
relation to any state which during the Second World War has been an 
enemy of any .signatory to the present Charter, taken or authorized as 
a result of that war by the Governments having responsibility for such 
action. 

General Scope, The purpose and effect of this Article is to leave to 
those governments primarily responsible for the defeat of any enemy 
state the determination of the terms of peace and in general tbe tak- 
ing of necessary control measures. This does not preclude the pos- 

' Sec supra, p. 63. 
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sibility of placing on the Organization responsibilities of this kind, 
if the states at war with and responsible for the military defeat of the 
enemy state so agree. The San Francisco Conference, however, 
adopted the Article with full realization that the action here referred 
to would probably be taken, at least for an initial period of uncer- 
tain length, by the governments chiefly responsible for the military 
defeat of the enemy and without any limitation being placed upon 
them in respect to such action by the terms of the Charter. It is quite 
clear that other Members are not bound in any way to support meas- 
ures taken under this Article as the measures here in question are not 
being taken ‘on behalf of the Organization” as is the case under Ar- 
ticle 106, 

Discussion at San Francisco. This Article, like the preceding one, 
was extensively discussed in Committee III/3 of the Conference. The 
phraseology of the text proposed by the Sponsoring Governments was 
criticized on the ground that its meaning was not clear. It read as 
follows: 

No provision of the Charter should preclude action taken or authorized 
in relation to enemy states as a result of the present war by the Governments 
having responsibility for such action.® 

While those who objected to this text were not able to get the Dele- 
gates of the Sponsoring Governments to agree to a new text giving 
complete satisfaction to them, they did obtain interpretations which 
were included in the report of the Committee, These interpretations, 
given by the Delegate of the United Kingdom, were as follows: 

1. Enemy States are those which, on the day of the signature of the Char- 
ter, are still at war with any one of the United Nations. 

2. The present war is to be understood as a series of wars which began 
on or before September 3, 1939 and which are still in progress. 

3. ^‘Action taken or authorized"’ It would be impossible to limit this ac- 
tion, as proposed by the Australian Delegate, to that decided upon in an 
armistice, a peace treaty, or a joint declaration like the Declaration of Mos- 
cow, because responsibility, as envisaged in paragraph 2, could fall upon a 
State which is party to none of these acts. 

As to the exact meaning of the expression ^action taken or authorized,” the 
Delegate of the United Kingdom declared that, in his opinion, the distinction 
is made between ‘positive” and “negative” action; that is to say, between 
action with respect to enemy States by the governments responsible for this 
action, and the action which the responsible governments had authorized 
other governments to take.® 

® Chapter XII, paragraph 2, of the Dumbarton t)aks Proposals. See infra, p. 582. 

®UNCIO, Report of Committee 3 to Commission III on Chapter XIL Doc. 
1095, III/3/50, p. 4 (Documents, XII, p. 560). 
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The Committee report states that “after these explanations” the text 
of paragraph 2 was adopted.^® Subsequently the text was revised by 
the Coordination Committee in the interest of greater clarity and in 
conformity with this interpretation. 

The phraseology of the Article leaves many questions open. Who 
are “the governments having responsibility for such action”? Does 
the phrase include all Members of the United Nations at war with a 
particular enemy state? How long does this freedom in dealing with 
the enemy state last? Will it end at the latest with the admission of 
the enemy state as a Member of the United Nations? Certainly it 
would seem that the answer to this question must be in the afiSrmative. 

Application. The League of Nations set up as a part of the peace 
settlement at the end of World War I had no part in the initial making 
of the peace though it had important responsibilities in connection 
with the execution of the peace settlement. The United Nations, set 
up in advance and independently of the peace settlement to follow 
World War II, was not intended to assume responsibilities for the 
making of the peace nor was the Charter to “invalidate or preclude” 
any action which members of the war-time coalition might take in 
their relations with the enemy states. In other words, the making 
of the peace following World War II was to proceed as independently 
of the Charter as if it did not exist. 

The first important decision with respect to the procedure of peace- 
making after World War II was taken at the Berlin Conference of 
July 17-August 2, 1945, where it was agreed to establish the Council 
of Foreign Ministers “to draw up, with a view to their submission 
to the United Nations, treaties of peace with Italy, Rumania, Bulgaria, 
Hungary and Finland and to propose settlements of territorial ques- 
tions outstanding on the termination of the war in Europe.”^ For 
the discharge of these tasks, the Council was to be composed of those 
states which were signatories of the terms of surrender imposed upon 
the state concerned, except that for the purpose of the peace settle- 
ment with Italy, France was to be deemed a signatory. A state not 
represented on the Council was to be invited to participate in the dis- 
cussion of any question in which it might have a direct interest. After 
the Council had become deadlocked in its initial meeting in London 
on the question of treaty-making procedure, the Foreign Ministers of 
the United States, the United Kingdom and the Soviet Union meet- 
ing in Moscow in December 1945, reaffirmed the berlin decision, and 

On general topic, see Mosely, Philip E., "Peace-Making, 1946,” International 
Organization, T (1947), p. 22-32. 

For text of Report on the Tripartite Conference of Berlin, see Department of 
State, Bulletin, Kill, p, 153-61, 
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agreed in addition that, following the preparation of drafts by the 
Council of Foreign Ministers, the Council would convoke a confer- 
ence for the purpose of considering the treaties of peace with Italy, 
Rumania, Bulgaria, Hungary and Finland. The conferehce was to 
consist of the five members of the Council and Members of the United 
Nations “which actively waged war with substantial military force 
against European enemy states.”^® It was, furthermore, agreed that 
“^er the conclusion of the deliberations of the conference and upon 
consideration of its recommendations, the States signatory to the terms 
of armistice with Italy, Rumania, Bulgaria’ Hungary and Finland — 
France being regarded as such for the purposes of the peace treaty 
with Italy — will draw up final texts of peace treaties.'" It was also 
agreed that the treaties should enter into force immediately after rati- 
fication by the Allied States concerned in drafting the final texts. 

This in general was the procedure followed in the making of the 
treaties of peace with the five enemy states listed above.’^® The trea- 
ties entered into force on September 15, 1947.^® No agreement has thus 
far been reached on procedures for making the German and Japanese 
peace treaties. None of the enemy states in World War II have thus 
far been admitted to membership in the United Nations.^^ 

In connection with the consideration of the Korean question by the 
General Assembly,^® it was argued by the Soviet delegation that con- 
sideration was barred by Article 107 which was designed to leave to 
the victors in the war the detemaination of the terms of peace and the 
taking of necessary control measures to implement the peace. The 
position taken by the General Assembly was that Article 107 was 
permissive and did not bar General Assembly action.^® 

^siM.,p. 1027-8. 

1028, 

For fiuther details, see Mosely, op. cit. 

For texts, see Department of State, Pub. 2743, European Series 21. 

See comment on Article 4, supra, p. 128. 

See supra, p. 180. 

i^See UN, Doc. A/C.l/SR 87; Doc. A/C.l/SR 88; and Doc. A/P.V. 90. 
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AMENDMENTS 
Article 108 

Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a 
vote of two thirds of the members of the General Assembly and ratified 
in accordance with their respective constitutional processes by two 
thirds of the Members of the United Nations, including all the perma- 
nent members of the Security Council. 

Normal Amendment Procedure. This Article .provides that the nor- 
mal procedure for amending the Charter shall consist of two steps, 
adoption of the proposed amendment by the General Assembly, and 
ratification by two Airds of the Members of the United Nations, in- 
cluding all the permanent members of the Security Council, The 
General Assembly may adopt such proposals without any recommen- 
dation being made by the Security Council. This rule did not create 
any great diflBculty at the United Nations Conference although cer- 
tain delegates spoke in favor of a three-fourths vote and others favored 
a simple majority. 

It is to be noted that the vote required in the General Assembly is 
"two thirds of the members” as compared with "two-thirds majority 
of the members present and voting” required on "important questions” 
by the terms of Article 18. The difference in phraseology between Ar- 
ticle 108 and Article 18 was probably intentional, and had as its pur- 
pose assurance that the proposed amendment would have suflScient 
support to make likely its ratification by two thirds of the Members.^ 

The rule that amendments thus adopted shall enter into force when 
ratified by two thirds of the Members, including the Members with 
permanent seats on the Security Council, is a change from the Dum- 
barton Oaks Proposals.® The Proposals stipulated that amendments, 
adopted by a two-thirds majority vote of the General Assembly, should 
enter into force when ratified by the states with permanent seats on 
the Security Council and by a majority of the other Members of the 

’ It must be admitted, however, that the records of the San Francisco Confer- 
ence contain no indication of the reasons for this difference. 

“ Chapter XI, infra, p. 582. 
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United Nations. However, the requirement of “two thirds of the 
Members" including the permanent members of the Council, was 
finally adopted by the United Nations Conference as being more dem- 
ocratic and reducing somewhat the privileged position of the perma- 
nent members. It was also argued in support of the change that it 
would reduce the chance of a Member^s being put in the position 
where it would have to accept an amendment it had opposed or with- 
draw from the United Nations. 

Special Position of Permanent Members of Security Council, The 
proposal which created the greatest diflBculty was that by which rati- 
fication by all the five permanent members of the Secmity Council 
would be necessary to the entrance into force of any amendment. 
Here the same arguments were repeated which had already been 
used in Committee III/l of the United Nations Conference concern- 
ing the “veto right" or “priority of concord" of the “Great Powers”.^ 

The arguments in Committee 1/2 were even stronger at times, since 
certain states claimed that they had agreed to — or abstained from 
voting against — the stipulations of Article 27 in the belief that the 
privileged position of the permanent members of the Security Coun- 
cil would be of short duration. They claimed that the present Article 
perpetuated this position of inequality and they stated that because 
of this they must contemplate the possibility of withdrawal.^ The 
practice of the United Nations has confirmed these fears as it has 
proven impossible to alter by amendment provisions giving special 
prerogatives to the permanent members which in the eyes of niany 
Members of the United Nations have been proven unworkable. 

Position of 'Non-Ratifying Members, The provision which requires 
the ratification of a proposed amendment by all the permanent mem- 
bers of the Council as a condition of its entering into force makes 
the process of amendment dfficult. The provision that amendments 
shall enter into force when adopted by a two-thirds vote of the As- 
sembly and ratified by two thirds of the Members, including the per- 
manent members of the Security Council, may from the point of view 
of non-ratifying Members make the process too easy. This imposes 
rather serious obligations on Members who have not voted in favor of, 
and have refused to ratify, the amendment in question. The provision 
taken by itself actually means that all Members, except the five per- 
manent members of the Security Council, endorse a blank check obli- 
gating themselves to accept in advance certain international commit- 
ments which their duly accredited representatives have voted against 
and which the constitutional authorities of the state after mature con- 

^ See (X)imnent on Article 27, supra, p. 215, 

^ See comment on question of withdrawal, supra, p. 142. 
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sideration have refused to ratify. The rule was adopted because of 
the desire to make the United Nations a living and developing or- 
ganism. 

Other solutions short of the requirement of complete unanimity 
were possible. The League of Nations Covenant provided in Ar- 
ticle 26 that amendments should enter into effect when ratified by 
the permanent members of the Council and by a majority of the Mem- 
bers of the League whose representatives composed the Assembly^ 
provided, however, that a member which signified its dissent would 
not be bound, but would cease to be a member of the League. Ar- 
ticle XX of the Constitution of the Food and Agriculture Organization 
of the United Nations provides: 

1. Amendments to this Constitution involving new obligations for Mem- 
ber nations shall require the approval of the Conference by a vote concurred 
in by a two-thirds majority of all the members of the Conference and shall 
take effect on acceptance by two-thirds of the Member nations for each 
Member nation accepting the amendment and thereafter for each remaining 
Member nation on acceptance by it. 

2. Other amendments shall take effect on adoption by the Conference by 
a vote concurred in by a two-thirds majority of all the members of the Con- 
ference. 

The United Nations Conference adopted Article 108 in full aware- 
ness of these and other alternatives and after having discussed the 
matter very fully. There can be no doubt whatever that Members 
which vote against proposed amendments and refuse to ratify them 
are bound by them if they are ratified by two thirds of the Members, , 
inclusive of the states with permanent membership on the Council. 
This explains why the question of amendment procedure was so inti- 
mately linked up with the question of withdrawal from the Organ- 
ization in the deliberations at San Francisco.® 


Article 109 

1. A General Conference of the Members of the United Nations for 
the purpose of reviewing the present Charter may be held at a date 
and place to be fixed by a two-thirds vote of the members of the Gen- 
eral Assembly and by a vote of any seven members of the Security 
Council. Each Member of the United Nations shall have one vote in 
the conference. 

There are differences of opinion concerning the results of any inter- 
national conference, as indeed concerning any human enterprise. 

® See supra, p. 143. 
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The United Nations Conference was no exception. Most delegates 
were of the opinion that the Conference was a success and that the 
Charter did not fall short of what might have been expected. Some 
delegates, however, were frankly disappointed. The feature that was 
found particularly objectionable to them was the special position ac- 
corded to certain so-called “Great Powers’^ Certain delegates even 
went so far as to say that they could not bring the Charter back to 
their countries with any hope of obtaining its ratification if it were 
not made quite clear that the Charter in its present form was a first 
step and that revision with a view to eliminating its most objection- 
able features and in general strengthening it would be undertaken 
wi thin a reasonable time. For this reason it was decided to set up 
machinery for a complete revision of the Charter at a future date. 
Such conferences are known in the constitutional life of certain states. 
Such a special conference would give the opportunity to review the 
whole Charter in the light of the experience gained in the intervening 
period. 

There was no great opposition to the idea as such. A proposal of 
the Sponsoring Governments to implement this idea was given gen- 
eral support in principle, but certain questions of detail evoked the 
most lively discussion. These questions will be treated under the sec- 
ond and Aird paragraphs of this Article. 

The date and place of the General Conference are to be fixed by 
agreement of the General Assembly and the Security Council. The 
Assembly must take its decision by vote of two thirds of its members. 
The Sponsoring Governments had proposed a three-fourths vote but 
acceded to the demand of some of the smaller states for a smaller ma- 
jority. It is to be noted that the requirement is difEerent from that of 
Article 18(2), which speaks of “a two-thirds majority of the Members 
present and voting”® The Security Council takes its decision by a 
vote of any seven members, which means that the “Great Power” 
veto does not apply. This was also a concession to the smaller states. 
It is stated specifically that each Member of the United Nations shall 
have one vote in the General Conference. A proposal to hold such a 
conference was made by the Government of Cuba during the second 
part of the first session of the General Assembly ^ but was defeated 
in the First Committee. 

2. Any alteration of the present Charter recommended by a two- 
thirds vote of the conference shall take effect when ratified in accord- 
ance with their respective constitutional processes by two thirds of the 

® See comment on Article 108, supra, p. 537. 

^UN, Doc. A/102 and Doc. A/C.1/58. 
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Members of the United Nations including all the permanent members 
of the Security Council. 

Decisions of the General Conference recommending alterations of 
the Charter shall be taken by a two-thirds majority. However, such 
proposed changes do not take effect until they have been ratified by 
the requisite number of Members. The problem of ratification created 
the chief difficulty at San Francisco. The “Big Five” demanded that 
ratification by all the permanent members of the Security Council 
should be required. This was the logical consequence of the stand 
taken by them when the voting procedure of the Council was being 
considered. It is clear that the special power which they enjoy under 
the terms of Article 27 might be destroyed if it were possible for 
amendments to enter into force following ratification by a part of the 
total membership with no special requirement of ratification by each 
permanent member of the Council. 

It was, consequently, decided that no alteration of the Charter rec- 
ommended by a General Conference should enter into force without 
being ratified by all the permanent members of the Security Council. 
It was also decided that ratification by two thirds of the Members 
of the United Nations should be required, the permanent members 
included. The requirement thus corresponds to that for amendments 
under Article 108. This means in fact that the process of amending 
the Charter is substantially the same whether amendments are voted 
in a session of the General Assembly, according to Article 108, or in a 
General Conference, according to Article 109. Consequently, the 
General Conference procedure would seem to have greater psycho- 
logical than substantive importance. 

3. DF such a conference has not been held before the tenth annual 
session of the General Assembly following the coming into force of 
the present Charter, the proposal to call such a conference shall be 
placed on the agenda of that session of the General Assembly, and the 
conference shall be held if so decided by a majority vote of the mem- 
bers of the General Assembly and by a vote of any seven members of 
the Security Council. 

It was quite clear to the Delegates at the United Nations Confer- 
ence that the proposal for a General Conference submitted by the 
Sponsoring Governments did not give any real guarantee that the 
Charter would be amended if such a Conference were held. More- 
over, it was not even certain that a Conference would meet Several 
of the delegates thought that the Charter should contain additional 
guarantees. In particular they proposed that the Charter should con- 
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tain a provision that a Conference Avould be held by a certain time if 
no decision to hold one earlier had been taken. Public opinion could 
then be convinced that there was a real and practical chance that the 
Charter would be revised in the near future. Some delegates proposed 
that the General Conference should be held within five years of the 
entry into force of the Charter; others proposed seven; and still others 
proposed ten years. 

On the other hand, certain of the delegates were very much against 
fixing a date. They claimed that it was impossible to know in advance 
when it would be wise to hold such a Conference. Only in the light 
of future events could it be decided when it was desirable to under- 
take revision of the Charter. -An acceptable compromise was finally 
found in the text of this paragraph. In the first place, this introduces 
a time limit of a kind. It is not stated that a Conference will neces- 
sarily be called at the end of any period of time. The only thing that 
is definitely stated is that the question of calling a General Confer- 
ence shall be put on the agenda of the tenth annual session of the 
General Assembly following the coming into force of the Charter. 
Strictly speaking this in itself gives little additional assurance since 
any Member can request that an item be placed on the provisional 
agenda and the General Assembly adopts its agenda by a majority 
vote.® 

However, there is in this paragraph one concession which may have 
some importance. If a General Conference is not held before the 
tenth annual session of the General Assembly, the question of holding 
one is not only automatically placed on the agenda of the Assembly, 
but the Assembly may decide in favor of holding one by a majority 
vote of its members, as contrasted with a two-thirds vote required 
under paragraph 1, It is to be noted, however, that the majority vote 
required in the Assembly is not the same as tlxat provided for in Ar- 
ticle 18. This paragraph specifies "a majority vote of the members 
of the General Assembly” while Article 18(3), uses the words "a 
majority of the members present and voting.” 

The decision of the General Assembly to hold a General Confer- 
ence, taken under this paragraph, must be concurred in by a decision 
of the Security Council, taken by the aflBrmative vote of any seven 
members. This of course means that no permanent member, by its 
sole opposition, can prevent a General Conference from being held. 
Nor can a permanent member block a Conference recommendation. 

® See UN, Doc. A/520, Rules 12(e) and 14. This also was the practice of the 
League of Nations, it being stated in the Rules of Procedure of the Assembly that 
"all items proposed by a Member of the League” should be included in the agenda; 
League of Nations Document C.144.M.92. 1937, Rule 4, Section 2. 
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However, no revision of the Charter recommended by a General 
Conference can, under the terms of paragraph 2 of this Article, enter 
into force unless ratified by all the permanent members of the Se- 
curity Council. As we have seen, there was strong opposition to this 
at the United Nations Conference on the part of the delegates of cer- 
tain of the smaller states. These delegates proposed that it be left to 
the General Conference to decide the metiiod of ratification of the 
amendments it might adopt. The representatives of the Sponsoring 
Governments and France, however, took the position that their gov- 
ernments could not enter upon the great responsibilities and obliga- 
tions of membership which they were prepared to accept if forced to 
take the risk that these responsibilities might be increased without 
their consent,® 

The question of the right of withdrawal from the Organization came 
under consideration in this connection, since certain delegates pointed 
to the need of reserving the right of withdrawal if the provisions re- 
garding revision of the Charter did not prove to be effective in prac- 
tice.^® 

UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter XI (Amend- 
ments), Doc. 1154, 1/2/73(2), p. 8 (Documents, VII, p, 468). 

See comment, supra, p. 142. ’ 
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RATIFICATION AND SIGNATURE 
Article 110 

1. The present Charter shall be ratified by the signatory states in 
accordance with their respective constitutional processes. 

Ratification is the act by which the proper authority of the state 
sanctions an international agreement. The procedure is determined 
by the constitution of each state. The Charter expressly recognizes 
this fact. In the United States the ratification of all treaties is an 
executive act requiring approval by a two-thirds vote of the Senate. 
Other international agreements may be entered into by executive ac- 
tion alone, or by executive action coupled with Congressional author- 
ization or approval by a majority vote of both Houses. 


2. The ratifications shall be deposited with the Government of the 
United States of America, which shall notify all the signatory states of 
each deposit as well as the Secretary-General of the Organization when 
he has been appointed. 

A similar provision is customarily included in multipartite agree- 
ments. 


3. The present Charter shall come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America, and by a majority of the 
other signatory states. A protocol of the ratifications deposited shall 
thereupon be drawn up by the Government of the United States of 
America which shall communicate copies thereof to all the signatory 
states. 

The Charter, together with the Statute of the International Court 
of Justice, came into force on October 24, 1945.^ A Protocol of De- 
posit of Ratification was signed by the Secretary of State of the United 

^ Department of State, Bulletin, XIII, p. 679. 
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States on that day.^ Facsimile copies of the Protocol were fumishec 
by the Government of the United States to the other signatories oJ 
the Charter. 


4. The states signatory to the present Charter which ratify it after i1 
has come into force will become original Members ® of the United Na- 
tions on the date of the deposit of their respective ratifications. 

Deposit of ratifications by all the signatories was completed on De- 
cember 27, 1945. The dates of ratifications and the dates of deposits 
of ratifications are given in the following table: 


Signatory Ratified Rattficatiois 

Deposited 


Argentina 

Sept. 

8, 1945 

Sept. 

24, 194S 

Australia 

Oct. 

4 

Nov. 

1 

Belgium 

Dec. 

19 

Dec. 

27 

Bolivia 

Oct. 

17 

Nov. 

14 

Brazil 

Sept. 

8 

Sept. 

21 

Byelorussian S.S.R. 

Aug. 

30 

Oct. 

24 

Canada 

Nov. 

1 

Nov. 

9 

Chile 

Sept. 

18 

Oct. 

11 

China 

Aug. 

24 

Sept. 

28 

Colombia 

Oct. 

24 

Nov. 

5 

Costa Rica 

Aug. 

9 

Nov. 

2 

Cuba 

Oct. 

13 

Oct. 

15 

Czechoslovakia 

Sept. 

19 

Oct. 

19 

Denmark 

Sept. 

11 

Oct. 

9 

Dominican Republic 

Aug. 

24 

Sept. 

4 

Ecuador 

Dec. 

14 

Dec. 

21 

Egypt 

Oct. 

13 

Oct. 

22 

Ethiopia 

Oct. 

11 

Nov. 

13 

France 

Aug. 

14 

Aug. 

31 

Greece 

Sept. 

28 

Oct. 

25 

Guatemala 

Oct. 

15 

Nov. 

21 

Haiti 

Aug. 

17 

Sept. 

27 

Honduras 

Dec. 

13 

Dec. 

17 

India 

Oct. 

18 

Oct. 

30 

Iran 

Sept. 

23 

Oct. 

16 

Iraq 

Nov. 

1 

Dec. 

.21 

Lebanon 

Sept. 

4 

Oct. 

15 

Liberia 

Oct. 

17 

Nov. 

2 

Luxembourg 

Sept. 

11 

Oct. 

17 


^Ihid, 

See Article 3 and comment, supra, p. 122, 
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Signatory 

Ratified 

Ratification 

Deposited 

Mexico 

Oct. 17 

Nov. 7 

Netherlands 

Nov. 16 

Dec. 10 

New Zealand 

Aug. 7 

Sept. 19 

Nicaragua 

July 6 

Sept. 6 

Norway 

Nov. 16 

Nov. 27 

Panama 

Oct. 27 

Nov. 13 

Paraguay 

Sept. 28 

Oct. 12 

Peru 

Oct. 15 

Oct, 31 

Philippines 

Sept. 21 

Oct. 11 

Poland 

Oct. 16^ 

Oct. 24 

El Salvador 

July 12 

Sept. 26 

Saudi Arabia 

Sept. 30 

Oct. 18 

Syria 

Aug. 30 

Oct. 19 

Turkey 

Aug. 24 

Sept. 28 

Ukrainian S.S.R. 

Aug. 22 

Oct. 24 

Union of South Africa 

Union of Soviet Socialist 

Oct. 19 

Nov. 7 

Republics 

Aug. 20 

Oct. 24 

United Kingdom 

Sept. 20 

Oct. 20 

United States 

Aug. 8 

Aug. 8 

Uruguay 

Dec. 15 

Dec. 18 

Venezuela 

Nov. 2 

Nov. 15 

Jugoslavia 

Aug. 24 * 

Oct. 19 


Article 111 

The present Charter, of which the Chinese, French, Russian, English, 
and Spanish texts are equally authentic, shall remain deposited in the 
archives of the Government of the United States of America. Duly 
certified copies thereof shall be transmitted by that Government to the 
Governments of the other signatory states. 

The League of Nations Covenant was drawn up in two languages. 
The two texts were equally authentic. In practice, certain discrep- 
ancies were found to exist between them. Tlie United Nations Char- 
ter was signed in five languages. This Article states that the five texts 
are equally authentic. This will create difficulties of interpretation 
if discrepancies appear between the different texts. It is reasonable to 
expect such discrepancies when we bear in mind the great pressure un- 
der which the work of translation was done in the closing days of the 
San Francisco Conference ® as well as the inevitable difficulty of ex- 

^ Signed Charter of the United Nations, October 15, 1945. 

®Kirk, Grayson and Lawrence Chamberlain, “The Organization of the San 
Francisco Conference,’’ Folitical Science Quarterly, LX, p. 340. 
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pressing the same exact shades of meaning in diifferent languages. It 
will then become necessary to make a choice between the possible 
interpretations. . 

The Permanent Court of International Justice, in the Mavrommatis 
Case,® took the view that where there is more than one language text, 
each possessing equal authority, and it is found that the diflFerent 
texts do not exacldy correspond, the most restricted interpretation, 
that is to say, the one which can be made to harmonize with all the 
others, should be adopted. 

This conclusion, however, would not seem entirely satisfactory in 
so far as the Charter is concerned. Though the five texts of the Char- 
ter are equally authentic, the languages in which the work of drafting 
was done were English and French. Accordingly, in the interpreta- 
tion of the Charter, it would seem that more weight should be at- 
tached to the English and French texts and, in the event of any 
discrepancy between these two texts, the interpretation most likely 
to be correct would be that based on the language text which was 
originally adopted. It must of course be recognized that this method 
is, strictly speaking, inconsistent with the fornjial equality of aU the 
oflScial languages; but it is also a recognized principle of treaty inter- 
pretation that where the meaning of a treaty provision is not clear, 
resort may be had to the travaux prSparatoires for the purpose of deter- 
mining the intention of the parties. Considering that the English text 
of the Charter was the one first completed and that the other language 
texts were prepared from it, there would appear to be sound reasons 
for giving special weight to the English text in case of conflict.’^ 


The Problem of Charter Interpretation 

The Charter is an instrument the provisions of which will be con- 
stantly applied by the different organs of the United Nations and 
whenever a provision of the Charter is applied it will to some extent 
be interpreted. Each such interpretation may modify the existing law 
and form the starting point of a new constitutional development. 
All the various organs of the United Nations will simultaneously be 
engaged in thus interpreting different provisions of the Charter and 
wiU build up a practice which will gradually assume the character 
of customary law, so that the Charter will eventually be more in the 
nature of a framework imposing certain limits and laying down cer- 

Series A. No. 2, p. 19. 

^ This method of interpretation is not Inconsistent with the views of the P.C.I J. 
and has been to some extent adopted by it. See, in particular, P.C.LJ., Series A/S, 
No. 50, p. 379. 
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tain directives. But cases may of course arise in which there is a 
definite conflict of opinion regarding the interpretation of the Charter.® 

'Many international treaties and agreements contain special stipula- 
tions regarding their interpretation. This was true, for instance, of 
the Constitution of the International Labor Organization, though not 
of the Covenant of the League of Nations. Article 423 of the I.L.O. 
Constitution provided that "any question or dispute relating to the 
interpretation” of the Constitution should be referred for decision to 
the Permanent Court of International Justice. This provision proved, 
however, in practice to be largely a dead letter though questions of 
interpretation did come before the Court under the advisory opinion 
procedure. The Agreements for the establishment of the International 
Monetary Fund (Article XVIII) and the International Bank for Re- 
construction and Development (Article IX) contain provisions with 
respect to interpretation, giving the power to the Executive Directors. 
The Convention on International Civil Aviation, signed at Chicago, 
on December 7, 1944, contains provisions (Articles 84 and 86) giving 
the power of interpretation to the Council, with right of appeal to an 
arbitral tribunal or the Permanent Court of International Justice. 
Article XVII of the Constitution of the United Nations Food and 
Agriculture Organujation provides for the reference of any matter of 
interpretation to "an appropriate international court or arbitral tri- 
bunal in the manner prescribed by rules to be adopted ^by the Con- 
ference.” 

The Charter, however, contains no such rules. Under these circum- 
stances, what procedure is to be followed in order to obtain an author- 
itative interpretation? According to what principles is the Charter 
to be interpreted? With regard to the first of these questions, one 
possible method is for the parties to a dispute to refer it to the Inter- 
national Court of Justice. This is not ruled out by any provision of 
the Statute* If done, it must be by agreement of the parties to the 
dispute. If they have accepted the Optional Clause, one party alone 
could bring the question before the Court Other states may inter- 
vene according to the rules laid down in Articles 62 and 63 of the 
Statute of the Court. Since, however, any question relating to the 
interpretation of the Charter will concern all Members, it is unlikely 
that questions of interpretation will be handled in this manner.® 

®On the general problem of interpretation of the Charter, see Pollux, ^The 
Inteipretation of the Charter," British Yearbook of International Law, 1946, 
p. 54-81. 

® The declaration of the United States accepting the compulsory jurisdiction of 
the Court contains the proviso that it is not to apply to "disputes arising under a 
multilateral treaty, unless ( 1 ) aU parties to the treaty affected by the decision are 
also parties to the case before the Court, or (2) the United States of America 
specially agrees to jurisdiction.” UN, Treaty Series, I, p. 10^, 
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Another solution is for the appropriate organ of the United Nations 
to request an advisory opinion of the Court, according to the terms 
of Article 96 of the Charter. This suggests that the question of inter- 
pretation will normally be raised before an organ of the United Nations 
and that that organ will in the first instance have the function and 
responsibility of making a decision. It would certainly be appropriate 
for the organ to ask the Com't to give an advisory opinion on the 
question since it would undoubtedly be a question of a legal nature.^® 
In the one case where a request has been addressed to the Court for 
an advisory opinion, the request was made by the General Assembly 
and related to the right of a Member, either as a member of the 
Security Council or of the General Assembly, to make its consent to 
the admission of a state to membership dependent on conditions other 
than those enumerated in Article 4(1).^^ Other proposals have been 
made that advisory opinions be requested from the Court on points of 
Charter interpretation, notably on the interpretation of Article 2(7), 
but none of these have been adopted. During its second session, the 
General Assembly adopted a resolution recognizing the "paramount 
importance’^ of having the interpretation of the Charter of the United 
Nations based on "recognized principles of international law”, and 
recommending that organs of the United Nations "review the diflScult 
and important points of law within the jurisdiction of the International 
Court of Justice which have arisen in the course of their activities 
and involve questions of principle which it is desirable to have set- 
tled, including points of law relating to the interpretation of the Char- 
ter of the United Nations” and, if authorized, refer these questions to 
the Court for an advisory opinion. By the terms of Article 96(1) of 
the Charter the General Assembly and the Security Council may re- 
quest advisory opinions of the Court, and acting under the authority 
conferred by paragraph 2, the General Assembly has authorized the 
Economic and Social Council and the Trusteeship Council to request 
opinions on matters within their competence. 

As against the purely judicial approach, it is argued that the inter- 
pretation of the Charter is as much a political as a juridical function, 
and that therefore it must be left to the various organs of the United 
Nations and to Members to determine the meaning of the document 
in the light of circumstances. Every organ naturally would have to 
decide questions of its own competence and procedure, and Members, 
in their individual capacities and as members of organs, would find it 
necessary to express judgments on questions of interpretation. Differ- 

See comment on Article 96, supra, p, 487. 

UN, General Assembly, Official Records of the Second Session , . . , Reso- 
lutions . . . , Doc. A/519, p. 18. 

^^Ibid., p. 108. 
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ences of opinion as to what particular parts of the Charter mean might 
require formal amendments for their settlement. 

The question of interpretation was discussed at considerable length 
at the IJnited Nations Conference at San Francisco, but no real solu- 
tion was found. The following statement was included in the final re- 
port of Committee IV/2: 

In the course of the operations from day to day of the various organs of 
the Organization, it is inevitable that each organ wiU interpret such parts of 
the Charter as are applicable to its particular functions. This process is in- 
herent in the functiordng of any body which operates under an instrument 
defining its functions and powers. It will be manifested in the functioning 
of such a body as the General Assembly, the Security Council, or the Inter- 
national Court of Justice. Accordingly, it is not necessary to include in the 
Charter a provision either authorizing or approving the normal operation 
of this principle. 

Difficulties may conceivably arise in the event that there should be a 
difference of opinion among the organs of the Organization concerning the 
correct interpretation of a provision of the Charter. Thus, two organs may 
conceivably hold and may express or even act upon different views. Under 
unitary forms of national government the final determination of such a ques- 
tion may be vested in the highest court or in some other national authority. 
However, the nature of the Organization and of its operation would not 
seem to be such as to invite the inclusion in the Charter of any provision of 
this nature. If two Member States are at variance concerning the correct 
interpretation of the Charter, they are of course free to submit the dispute 
to the International Court of Justice as in the case of any other treaty. Sim- 
ilarly, it would always be open to the General Assembly or to the Security 
Council, in appropriate circumstances, to ask the International Court of 
Justice for an advisory opinion concerning the meaning of a provision of the 
Charter. Should the General Assembly or the Security Council prefer an- 
other course, an ad hoc committee of jurists might be set up to examine the 
question and report its views, or recourse might be had to a joint confer- 
ence. In brief, the Members or the organs of the Organ^ation might have 
recourse to various expedients in order to obtain an appropriate interpre- 
tation. It would appear neither necessary nor desirable to list or to describe 
in the Charter the various possible expedients. 

It is to be understood, of course, that if an interpretation made by any or- 
gan of the Organization or by a committee of jurists is not generally accept- 
able it will be without binding force. In such circumstances, or in cases 
where it is desired to establish an authoritative interpretation as a precedent 
for the future, it may be necessary to embody the interpretation in an amend- 
ment to the Charter. This may always be accomplished by recourse to the 
procedure provided for ameninent,^® 

^®UNCIO, Report of the Rapporteur of Committee IV/2, Doc. 933, lV/2/42 
(2), p. 7-8 (Documents, XIII, p. 709-10). 
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With regard to the question of principles governing the interpreta- 
tion of the Charter, it must be borne in mind that the Charter is a 
multipartite treaty dealing with matters of vital concern to Members 
of the United Nations and that it is imperfectly drafted. These con- 
siderations considerably augment the difl&culties of interpretation, but 
do not aflFect the nature of the task. The aim must be to render the 
Charter as effective as possible on the basis of its provisions and the 
intentions of its framers. 

IN FAITH WHEREOF the representatives of the Governments of 
the United Nations have signed the present Charter. 

DONE at the city of San Francisco the twenty-sixth day of June, one 
thousand nine hundred and forty-five. 




PART III 
DOCUMENTS 




(1) Covenant of the League of Nations'^ with Amendments in Force, 
June 26, 1945 

The High Conttiacting Parties, 

In order to promote international cooperation and to achieve inter- 
national peace and security 
by the acceptance of obligations not to resort to war, 
by the prescription of open, just and honorable relations between 
nations, 

by the firm establishment of the understandings of international 
law as the actual rule of conduct among Governments, and 
by the maintenance of justice and a scrupulous respect for all treaty 
obhgations in the dealings of organized peoples with one another. 
Agree to this Covenant of the League of Nations. 

Article 1 

MEMBERSHIP AND WITHDRAWAL 

1. The original members of the League of Nations shall be those 
of the Signatories which are named in the Annex to this Covenant 
and also such of those other States named in the Annex as shall accede 
without reservation to this Covenant. Such accessions shall be ef- 
fected by a declaration deposited with the Secretariat within two 
months of the coming into force of the Covenant, Notice thereof 
shall be sent to all other Members of the League. 

2. Any fully self-governing State, Dominion or Colony not named 
in the Annex may become a Member of the League if its admission 
is agreed to by two-thirds of the Assembly, provided that it shall give 
eflEective guaranties of its sincere intention to observe its international 
obligations, and shall accept such regulations as may be prescribed by 
the League in regard to its military, naval and air forces and arma- 
ments. 

3. Any Member of the League may, after two years’ notice of its 
intention so to do, withdraw from the League, provided that all its 

^ Entered into force on January 10, 1920. The texts printed in italics indicate 
the amendments. Article 6 as amended has been in force since August 13, 1924, 
Articles 12, 13 and 15 as amended since September 26, 1924, and Article 4 as 
amended since July 29, 1026. 
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international obligations and all its obligations under this Covenant 
shall have been fulfilled at the time of its withdrawal.^ 

Article 2 

EXECUTIVE ORGANS 

The action of the League under this Covenant shall be effected 
through the instrumentality of an Assembly and of a Council, with a 
permanent Secretariat. 


Article S 
ASSEMBLY 

1. The Assembly shall consist of representatives of the Members 
of the League. 

2. The Assembly shall meet at stated intervals and from time to 
time, as occasion may require, at the Seat of the League or at such 
other place as may be decided upon. 

3. The Assembly may deal at its meetings with any matter within 
the sphere of action of the League or affecting the peace of the world. 

4. At meetings of the Assembly each Member of the League shall 
have one vote and may have not more than three Representatives. 


Article 4 
COUNCIL 

1. The Council shall consist of representatives of the Principal Al- 
lied and Associated Powers [United States of America, the British 
Empire, France, Italy and Japan], together with Representatives of 
four other Members of the League. These four Members of the 
League shall be selected by the Assembly from time to time in its 
discretion. Until the appointment of the Representatives of the four 
Members of the League first selected by the Assembly, Representa- 
tives of Belgium, Brazil, Greece and Spain shall be Members of the 
Coimcil. 

2. With the approval of the majority of the Assembly, the Coun- 
cil may name additional Members of the League, whose Representa- 
tives shall always be Members of the Council; the Council with like 
approval may increase the number of Members of the League to be 
selected by Ae Assembly for representation on the Council, 

2. bis. The Assembly shall fix by a two-thirds^ majority the rules 
dealing with the election of the non-permanent Members of the Coun- 

2 Withdrawals and expulsions from the League listed on p. 568. 
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cil, and 'particularly such regulations as relate to their term of office 
and the conditions of re-eligibility. 

3. The Council shall meet from time to time as occasion may re- 
quire, and at least once a year, at the Seat of the League, or at such 
other place as may be decided upon. 

4. The Council may deal at its meetings with any matter within 
the sphere of action of the League or affecting the peace of the world. 

5. Any Member of the League not represented on the Council shall 
be invited to send a Representative to sit as a member at any meet- 
ing of the Council during the consideration of matters specially affect- 
ing the interests of that Member of the League. 

6. At meetings of the Council, each Member of the League repre- 
sented on the Council shall have one vote, and may have not more 
than one representative. 


Article 5 

VOTING AND PROCEDURE 

1. Except where otherwise expressly provided in this Covenant or 
by the terms of the present Treaty, decisions at any meeting of the 
Assembly or of the Council shall require the agreement of all the 
Members of the League represented at the meeting. 

2. All matters of procedure at meetings of the Assembly or of the 
Council, including the appointment of Committees to investigate par- 
ticular matters, shall be regulated by the Assembly or by the Council 
and may be decided by a majority of the Members of the League 
represented at the meeting. 

3. The first meeting of the Assembly and the first meeting of the 
Council shall be summoned by the President of the United States of 
America. 


Article 6 

SECRETARIAT AND EXPENSES 

1. The permanent Secretariat shall be established at the Seat of 
the League. The Secretariat shall comprise a Secretary-General and 
such secretaries and staffs as may be required. 

2. The first Secretary-General shall be the person named in the 
Annex; thereafter the Secretary-General shall be appointed by the 
Council with the approval of the majority of the Assembly. 

3. The secretaries and the staff of the Secretariat shall be appointed 
by the Secretary-General with the approval of the Council. 

4. The Secretary-General shall act in that capacity at all meetings 
of the Assembly and of the Council. 
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5. The expenses of the League shall be borne by the Members of 
the League in the proportion decided by the Assembly, 

Article 7 

SEAT, QUALIFICATIONS OF OFFICIALS, IMMUNITIES 

1. The Seat of the League is established at Geneva. 

2. The Council may at any time decide that the Seat of the League 
shall be established elsewhere. 

3. All positions under or in connection with the League, including 
the Secretariat, shall be open equally to men and women. 

4. Representatives of the Members of the League and oflScials of 
the League when engaged on the business of the League shall enjoy 
diplomatic privileges and immunities. 

5. The buildings and other property occupied by the League or 
its oflScials or by Representatives attending its meetings shall be in- 
violable. 


Article 8 

REDUCTION OF ARMAMENTS 

1. The Members of the League recognize that the maintenance of 
peace requires the reduction of national armaments to the lowest point 
consistent with national safety and the enforcement by common action 
of international obligations. 

2. The Council, taking account of the geographical situation and 
circumstances of each State, shall formulate plans for such reduction 
for the consideration and action of the several Governments. 

3. Such plans shall be subject to reconsideration and revision at 
least every 10 years. 

4. After these plans shall have been adopted by the several Gov- 
ernments, the limits of armaments therein fixed sh^ not be exceeded 
without the concurrence of the Council. 

5. The Members of the League agree that the manufacture by pri- 
vate enterprise of munitions and implements of war is open to grave 
objections. The Council shall advise how the evil eflFects attendant 
upon such manufacture can be prevented, due regard being had to the 
necessities of those Members of the League which are not able to 
manufacture the munitions and implements of war necessary for their 
safety. 

6. The Members of the League undertake to interchange full and 
frank information as to the scale of their armaments, their military, 
naval and air programs and the condition of such of their industries 
as are adaptable to warlike purposes. 
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Article 9 

PERMANENT MILITARY, NAVAL AND AIR COMMISSION 
A permanent Commission shall be constituted to advise the Coun- 
cil on the execution of the provisions of Articles 1 and 8 and on mili- 
tary, naval and air questions generally. 


Article 10 

GUARANTIES AGAINST AGGRESSION 
The Members of the League undertake to respect and preserve as 
against extetnal aggression the territorial integrity and existing polit- 
ical independence of all Members of the League. In case of any 
such , aggression or in case of any threat or danger of such aggression 
the Council shall advise upon the means by which this obligation 
shall be fulfilled. 


Article 11 

ACTION IN CASE OF WAR OR THREAT OF WAR 

1. Any war or threat of war, whether immediately affecting any of 
the Members of the League or not, is hereby declared a matter of 
concern to the whole League, and the League shall take any action 
that may be deemed wise and effectual to safeguard the peace of 
nations. In case any such emergency should arise the Secretary- 
General shall on the request of any Member of the League forthwith 
summon a meeting of the Council. 

2. It is also declared to be the friendly right of each Member of 
the League to bring to the attention of the Assembly or of the Coun- 
cil any circumstance whatever affecting international relations which 
threatens to disturb international peace or the good understanding 
between nations upon which peace depends. 

Article 12 

DISPUTES TO BE SUBMITTED FOR SETTLEMENT 

1. The Members of the League agree that, if there should arise 
between them any dispute likely to lead to a rupture, they will sub- 
mit the matter either to arbitration or judicial settlement or to in- 
quiry by the Council, and they agree in no case to resort to war until 
ihree mon ths after the award by the arbitrators or the judUAcd de- 
cision, or the report by the Council. 

2. In eny case under this Article the award of the arbitrators or 
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the judicial decision shall be made within a reasonable time, and the 
report of the Council shall be made within six months after the sub- 
mission of the dispute. 


Article 13 

ARBITRATION OR JUDICIAL SETTLEMENT 

1. The Members of the League agree that, whenever any dispute 
shall arise between them which they recognize to be suitable for sub- 
mission to arbitration or judicial settlement, and which can not be 
satisfactorily settled by diplomacy, they will submit the whole sub- 
ject-matter to arbitration or judicial settlement. 

2. Disputes as to the interpretation of a treaty, as to any question 
of international law, as to the existence of any fact which, if estab- 
lished, would constitute a breach of any international obligation, or 
as to the extent and nature of the reparation to be made for any such 
breach, are declared to be among those which are generally suitable 
for submission to arbitration or judicial settlement. 

3. For the consideration of any such dispute, the court to which 
the case is referred shall be the Permanent Court of International 
Justice, established in accordance with Article 14, or any tribunal 
agreed on by the parties to the dispute or stipulated in any conven- 
tion existing between them. 

4. The Members of the League agree that they wiU cany out in 
full good faith any award or decision that may be rendered, and that 
diey will not resort to war against a Member of the League which 
complies therewith. In the event of any failure to carry out such an 
award or decision, the Council shall propose what steps should be 
taken to give effect thereto. 


Article 14 

PERMANENT COURT OF INTERNATIONAL JUSTICE 
The Council shall formulate and submit to the Members of the 
League for adoption plans for the establishment of a Permanent Court 
of International Justice. The Court shall be competent to hear and 
determine any dispute of an international character which ihe parties 
thereto submit to it. The Court may also give an advisory opinion 
upon any dispute or question referred to it by the Council or by the 
Assembly. 
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Article IS 

DISPUTES NOT SUBMITTED TO ARBITRATION OR 
JUDICIAL SETTLEMENT 

1. If there should arise between Members of the League any dis- 
pute likely to lead to a rupture, which is not submitted to arbitra- 
tion or judicial settlement in accordance with Article 13, the Members 
of the League agree that they will submit the matter to the Council. 
Any party to the dispute may effect such submission by giving notice 
of the existence of the dispute to the Secretaiy-General, who will make 
all necessary arrangements for a full investigation and consideration 
thereof. 

2. For this purpose the parties to the dispute will communicate to 
the Secretary-General, as promptly as possible, statements of their case 
with all the relevant facts and papers, and the Council may forthwith 
direct the publication thereof. 

3. The Council shall endeavor to effect a settlement of the dispute, 
and, if such efforts are successful, a statement shall be made public 
giving such facts and explanations regarding the dispute and the 
terms of settlement thereof as the Council may deem appropriate. 

4. If the dispute is not thus settled, the Council either unanimously 
or by a majority vote shall make and publish a report containing a 
statement of the facts of the dispute and the recommendations which 
are deemed just and proper in regard thereto. 

5. Any member of the League represented on the Council may 
make public a statement of the facts of the dispute and of its con- 
clusions regarding the same. 

6. If a report by the Council is unanimously agreed to by the Mem- 
bers thereof other than the Representatives of one or more of the 
parties to the dispute, the Members of the League agree that they 
will not go to war with any party to the dispute which complies with 
the recommendations of the report. 

7. If the Council fails to reach a report which is unanimously agreed 
to by the members thereof, other than the Representatives of one or 
more of the parties to the dispute, the Members of the League reserve 
to themselves the right to take such action as they shall consider neces- 
sary for the maintenance of right and justice. 

8. If the dispute between the parties is claimed by one of them, 
and is found by the Council, to arise out of a matter which by inter- 
national law is solely within the domestic jurisdiction of that party, 
the Council shall so report, and shall make no recommendation as to 
its settlement. 

. 9. The Council may in any ease under this Article refer the dis- 
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pute to the Assembly. The dispute shall be so referred at the request 
of either party to the dispute, provided that such request be made 
within 14 days after the submission of the dispute to the Council. 

10. In any case referred to the Assembly, all the provisions of this 
Article and of Article 12 relating to the action and powers of the 
Council shall apply to the action and powers of the Assembly, pro- 
vided that a report made by the Assembly, if concurred in by the 
Representatives of those Members of the League represented on the 
Council and of a majority of the other Members of the League, ex- 
clusive in each case of the Representatives of the parties to the dis- 
pute, shall have the same force as a report by the Council concurred 
in by aU the members thereof other than the Representatives of one 
or more of the parties to the dispute. 


Article 16 

SANCTIONS OF PACIFIC SETTLEMENT 

1. Should any Member of the League resort to war in disregard 
of its convenants under Articles 12, 13 or 15, it shall ipso facto be 
deemed to have committed an act of war against all other Members 
of the League, which hereby undertake immediately to subject it to 
the severance of all trade or financial relations, the prohibition of all 
intercourse between their nationals and the nationals of the covenant- 
breaking State, and the prevention of all financial, commercial or per- 
sonal intercourse between the nationals of the covenant-breaking State 
and the nationals of any other State, whether a Member of the League 
or not. 

2. It shall be the duty of the Council in such case to recommend 
to the several Governments concerned what effective military, naval 
or air force the Members of the League shall severally contribute to 
the armed forces to be used to protect the covenants of the 
League. 

3. The Members of the League agree, fxirther, that they will mu- 
tually support one another in the financial and economic measures 
which are taken under this Article, in order to minimize the loss and 
inconvenience resulting from the above measures, and that they will 
mutually support one another in resisting any special measures aimed 
at one of their number by the covenant-breaJdng State, and that they 
will take the necessary steps to afford passage through their territory 
to the forces of any of the Members of the League which are co- 
operating to protect the covenants of the League. 

4. Any Member of the League which has violated any covenant of 
the League may be declared to be no longer a Member of the League 
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by a vote of the Council concurred in by the Representatives of all the 
other Members of the League represented thereon. 

Article 17 

DISPUTES INVOLVING NON-MEMBERS 

1. In the event of a dispute between a Member of the League and 
a State which is not a Member of the League, or between States not 
Members of the League, the State or States not Members of the 
League shall be invited to accept the obligations of membership in 
the League for the purposes of such dispute, upon such conditions 
as the Council may deem just. If such invitation is accepted, the 
provisions of Articles 12 to 16, inclusive, shall be applied with such 
modifications as may be deemed necessary by the Council. 

2. Upon such invitation being given, the Council shall immediately 
institute an inquiry into the circumstances of the dispute and recom- 
mend such action as may seem best and most effectual in the circum- 
stances. 

3. If a State so invited shall refuse to accept the obligations of mem- 
bership in the League for the purposes of such dispute, and shaU 
resort to war against a Member of the League, the provisions of Ar- 
ticle 16 shall be applicable as against the State taking such action. 

4. If both parties to the dispute when so invited refuse to accept 
the obligations of Membership in the League for the purposes of such 
dispute, the Council may take such measures and make such recom- 
mendations as will prevent hostilities and will result in the settlement 
of the dispute. 


Article 18 

REGISTRATION AND PUBLICATION OF TREATIES 
Every treaty or international engagement entered into hereafter by 
any Member of the League shall be forthwith registered with the 
Secretariat and shall as soon as possible be published by it. No such 
treaty or international engagement shall be binding until so regis- 
tered. 


Article 19 

REVIEW OF TREATIES 

The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplicable, 
and the consideration of international conditions whose continuance 
might endanger the peace of the world. 
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Article 20 

ABROGATION OF INCONSISTENT OBLIGATIONS 

1. The Members of the League severally agree that this Covenant 
is accepted as abrogating all obligations or understandings inter se 
which are inconsistent with the terms thereof, and solemnly under- 
take that they wiU not hereafter enter into any engagements incon- 
sistent with the terms thereof. 

2. In case any Member of the League shall, before becoming a 
Member of the League, have undertaken any obligations inconsistent 
with the terms of this Covenant, it shall be Ae duty of such Member 
to take immediate steps to procure its release from such obligations. 

Article 21 

ENGAGEMENTS THAT REMAIN VALID 

Nothing in this Covenant shall be deemed to affect the validity of 
international engagements, such as treaties of arbitration or regional 
understandings like the Monroe doctrine, for securing the mainte- 
nance of peace. 


Article 22 

MANDATORY SYSTEM 

1. To those colonies and territories which as a consequence of the 
late war have ceased to be under the sovereignty of the States which 
formerly governed them and which are inhabited by peoples not yet 
able to stand by themselves under the strenuous conditions of the 
modem world, there should be applied the principle that the well- 
being and development of such peoples form a sacred tmst of civili- 
zation and that securities for the performance of this trust should be 
embodied in this Covenant. 

2. The best method of giving practical effect to this principle is that 
the tutelage of such peoples should be intmsted to advanced nations 
who by reason of their resotirces, their experience or their geograph- 
ical position can best undertake this responsibility, and who are will- 
ing to accept it, and that this tutelage should be exercised by them as 
Mandatories on behalf of the League. 

S. The character of the mandate must differ according to the stage 
of the development of the people, the geographical situation of the 
territory, its economic conditions and otW similar circumstances, 

4. Certain communities formerly belonging to the Turkish Empire 
have reached a stage of development where their existence as inde- 
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pendent nations can be provisionally recognized subject to the ren- 
dering of administrative advice and assistance by a Mandatory until 
such time as they are able to stand alone. The wishes of these com- 
munities must be a principal consideration in the selection of the 
Mandatory. 

5. Other peoples, especially those of Central Africa, are at such a 
stage that the Mandatory must be responsible for the administration 
of the territory under conditions which will guarantee freedom of 
conscience and religion, subject only to the maintenance of public 
order and morals, the prohibition of abuses such as the slave trade, 
the arms trafiBc and the liquor traflBc, and the prevention of the estab- 
lishment of fortifications of military and naval bases and of military 
training of the natives for other than police purposes and the defense 
of territory, and will also secure equal opportunities for the trade and 
commerce of other Members of the League. 

6. There are territories, such as Southwest Africa and certain of the 
South Pacific islands, which, owing to the sparseness of their popula- 
tion, or their small size, or their remoteness from the centers of civili- 
zation, or their geographical contiguity to the territory of the Manda- 
tory, and other circumstances, can be best administered under the 
laws of the Mandatory as integral portions of its territory, subject to 
the safeguards above mentioned in the interests of the indigenous 
population. 

7. In every case of mandate, the Mandatory shall render to the 
Council an annual report in reference to the territory committed to 
its charge. 

8. The degree of authority, control or administration to be exer- 
cised by the Mandatory shall, if not previously agreed upon by the 
Members of the League, be explicitly defined in each case by the 
Council. 

9. A permanent Commission shall be constituted to receive and 
examine the annual reports of the Mandatories and to advise the Coun- 
cil on all matters relating to the observance of the mandates. 

Article 23 

SOCIAL AND OTHER ACTIVITIES 

Subject to and in accordance with the provisions of international 
conventions existing or hereafter to be agreed upon, the Members of 
the League; 

(a) will endeavor to secure and maintain fair and humane con- 
ditions of labor for men, women and children, both in their own 

coimtries and in all countries to which their commercial and indus- 
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trial relations extend, and for that purpose will establish and main- 
tain the necessary international organizations; 

(b) undertake to secure just treatment of the native inhabitants 
of territories under their control; 

(c) wiU intrust the League with the general supervision over the 
execution of agreements with regard to trafiBc in women and chil- 
dren, and the traffic in opium and other dangerous drugs; 

(d) will intrust the League with the general supervision of the 
trade in arms and ammunition with the countries in which the con- 
trol of this traffic is necessary in the common interest; 

(e) will make provision to secure and maintain freedom of com- 
munications and of transit and equitable treatment for the com- 
merce of all Members of the League. In this connection, the special 
necessities of the regions devastated during the war of 1914-1918 
shall be borne in mind; 

(/) will endeavor to take steps in matters of international concern 
for the prevention and control of disease. 

Article 24 

INTERNATIONAL BUREAUS 

1. There shall be placed under the direction of the League all inter- 
national bureaus aheady established by general treaties if the parties 
to such treaties consent. AU such international bureaus and all com- 
missions for the regulation of matters of international interest here- 
after constituted shall be placed under the direction of the League. 

2. In all matters of international interest which are regulated by 
general conventions but which are not placed under the control of 
international bureaus or commissions, the Secretariat of the League 
shall, subject to the consent of the Council and if desired by the par- 
ties, collect and distribute all relevant information and shall render 
any other assistance which may be necessary or desirable. 

3. The Council may include as part of the expenses of the Secre- 
tariat the expenses of any bureau or commission which is placed under 
the direction of the League. 


Article 2S 

PROMOTION OF RED CROSS AND HEALTH 
The Members of the League agree to encourage and promote the 
establishment and cooperation of duly authorized voluntary national 
Red Cross organizations having as purposes the improvement of 
health, the prevention of disease and die mitigation of sufFering 
throughout the world. 
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Article 26 
AMENDMENTS 

1. Amendments to this Covenant will take effect when ratified by 
the Members of the League whose Representatives compose the Coun- 
cil and by a majority of the Members of the League whose Represen- 
tatives compose the Assembly. 

2. No such amendment shall bind any Member of the League which 
signifies its dissent therefrom, but in that case it shall cease to be a 
Member of the League, 

ANNEX 


1. Original Members of the League of Nations, Signatories of 
THE Treaty of Peace 


^United States of America 
Belgium 
Bolivia 
Brazil 

British Empire 
Canada 
Australia 
South Africa 
New Zealand 
India 
China 
Cuba 
fEcuador 
France 
Greece 
Guatemala 
Haiti 


^Hedjaz 

Honduras 

Italy 

Japan 

Liberia 

Nicaragua 

Panama 

Peru 

Poland 

Portugal 

Rumania 

Serb-Croat-Slovene State [Yu- 
goslavia] 

Siam 

Czechoslovakia 

Uruguay 


^ Never accepted membership by ratification of treaty of peace, 
f Did not accept membership by ratification of treaty of peace, but was admit- 
ted in 1934. 


States Invited to 
Argentine Republic 
Chile 
Colombia 
Denmark 
Netherlands 
Norway 
Paraguay 


Accede to the Covenant 
Persia [now Iran] 
Salvador 
Spain 
Sweden 
Switzerland 
Venezuela. 



568 


CHARTER OF THE UNITED NATIONS 


2. First Secretary-General of the League of Nations, The 
Honorable Sir James Eric Drummond, K.C.M.G., C.B.® 


States Admitted to Membership 


Afghanistan 

Sept, 27, 1934 

Germany 

Sept. 8, 1926 

Albania 

Dec. 17,1920 

Hungary 

Sept. 18, 1922 

Austria ^ 

Dec. 15,1920 

Iraq 

Oct. 3, 1932 

Bulgaria 

Dec. 16,1920 

Irish Free State ® 

Sept. 10, 1923 

Costa Rica 

Dec. 16,1920 

Latvia 

Sept. 22, 1921 

Dominican Republic 

Sept. 29, 1924 

Lithuania 

Sept. 22, 1921 

Ecuador 

Sept. 28, 1934 

Luxembourg 

Dec. 16,1920 

Egypt 

May 26,1937 

Mexico 

Sept. 12, 1931 

Estonia 

Sept. 22, 1921 

Turkey 

July 18,1932 

Ethiopia 

Sept. 28, 1923 

Union of Soviet 


Finland 

Dec. 16,1920 

Socialist Republics ^ 

Sept. 18, 1934 


Withdrawals and Expulsions from Membership in the 


Country 

League of Nations 

'Notification of 
'Withdrawal 

Ceased to be 
a Member 

Brazil 

June 14, 1926 

June 13, 1928 

Chile 

June 2, 1938 

June 1, 1940 

Costa Rica 

Dec. 24, 1924 

Jan. 1, 1927 

Germany 

Oct. 21,1933 

Oct. 20,1935 

Guatemala 

May 26, 1936 

May 25, 1938 

Honduras 

July 10,1936 

July 9, 1938 

Hungary 

Apr. 11,1939 

Apr. 10,1941 

Italy 

Dec. 11, 1937 

Dec. 10, 1939 

Japan 

Mar 27,1933 

Mar. 26, 1935 

Nicaragua 

June 27, 1936 

June 26, 1938 

Paraguay 

Feb. 24, 1937 

Feb. 23, 1939 

Peru 

Apr. 9, 1939 

Apr. 8, 1941 

Rumania 

July 11,1940 

July 10,1942 

Salvador 

Aug. 10, 1937 

Aug. 9, 1939 

Spain 

May 9,1939 

May 8, 1941 

Union of Soviet 

Socialist Republics 
Venezuela 

July 11,1938 

Dec. 14,1939 
July 10,1940 


® Served until June 30, 1933; succeeded by Joseph Avenol, who resigned in 
June, 1940. Sean Lester of Ireland became Acting Secretary-General. 

^The German Government informed the League on March 18, 1938, that 
Austria ceased to be a member owing to the joining of Austria with the Reich. 

® The new constitution, which became effective December 29, 1937, designates 
the Gaelic name **Eixe” for Ireland. 

® Expelled from membership on December 14, 1939. 
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(2) Declaration of Principles, Known as the Atlantic Charter, by the 
President of the United States and the Prime Minister of the 
United Kingdom, August 14, 1941 ’ 

Joint declaration of the President of the United States of America 
and the Prime Minister, Mr. Churchill, representing His Majesty’s 
Government in the United Kingdom, being met together, deem it 
right to make known certain common principles in the national policies 
of their respective countries on which they base their hopes for a bet- 
ter future for the world. 

First, their countries seek no aggrandizement, territorial or other; 

Second, they desire to see no territorial changes that do not accord 
with the freely expressed wishes of the peoples concerned; 

Third, they respect the right of all peoples to choose the form of 
government under which they will live; and they wish to see sovereign 
rights and self-government restored to those who have been forcibly 
deprived of them; 

Fom-th, they will endeavor, with due respect for their existing obliga- 
tions, to further the enjoyment by all States, great or small, victor or 
vanquished, of access, on equal terms, to the trade and to the raw 
materials of the world which are needed for their economic prosperity; 

Fifth, they desire to bring about the fullest collaboration between 
all nations in the economic field with the object of securing, for all, 
improved labor standards, economic advancement and social security; 

Sixth, after the final destruction of the Nazi tyranny, they hope to 
see established a peace which will afford to all nations the means of 
dwelling in safety within their own boundaries, and which will afford 
assurance that all the men in all the lands may live out their lives in 
freedom from fear and want; 

Seventh, such a peace should enable all men to traverse the high seas 
and oceans without hindrance; 

Eighth, they believe that all of the nations of the world, for real- 
istic as well as spiritual reasons must come to the abandonment of the 
use of force. Since no future peace can be maintained if land, sea or 
air armaments continue to be employed by nations which threaten, or 
may threaten, aggression outside of their frontiers, they believe, pend- 
ing the establishment of a wider and permanent system of general 
security, that the disarmament of such nations is essential They will 
likewise aid and encourage all other practicable measures which will 
lighten for peace-loving peoples the crushing burden of armaments. 

’'In Message of the President (Roosevelt) to the Congress, August 21, 1941, 
House Doc. No. 358, 77th Cong., 1st sess.; Documents on American Foreign Re- 
lations, JV, 1941-^1942. p. 10. 
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(3) Declaration hy United Nations, January 1, 1942 ® 

A JOINT DECLABATiON hy the United States of America, the United 
Kingdom of Great Britain and Northern Ireland, the Union of Soviet 
Socialist Republics, China, Australia, Belgium, Canada, Costa Rica, 
Cuba, Czechoslovakia, Dominican Republic, El Salvador, Greece, Gua- 
temala, Haiti, Honduras, India, Luxembourg, Netherlands, New Zea- 
land, Nicaragua, Norway, Panama, Poland, South Africa, Yugoslavia. 

The Governments signatory hereto. 

Having subscribed to a common program of purposes and pi*inciples 
embodied in the Joint Declaration of the President of the United 
States of America and the Prime Minister of the United Kingdom of 
Great Britain and Northern Ireland dated August 14, 1941, known as 
the Atlantic Charter, 

Being convinced that complete victory over their enemies is essen- 
tial to defend life, liberty, independence and religious freedom, and to 
preserve human rights and justice in their own lands as well as in 
other lands, and that they are now engaged in a common struggle 
against savage and brutal forces seeking to subjugate the world, 

DEOTj .A!RE 

(1) Each Government pledges itself to employ its full resources, 
military or economic, against those members of the Tripartite Pact 
and its adherents with which such government is at war. 

(2) Each Government pledges itself to cooperate with the Govern- 
ments signatory hereto and not to make a separate armistice or peace 
with the enemies. 

The foregoing declaration may be adhered to by other nations which 
are, or which may be, rendering material assistance and contributions 
in the struggle for victory over Hitlerism. 

Done at Washington January First, 1942 

[The signatories to the Declaration by United Nations are as listed 
above. 

The adherents to the Declaration by United Nations, together with 
the date of communication of adherence, are as follows: 


Mexico June 5, 1942 Peru Feb. 11, 1945 

Philippines .... June 10, 1942 Chile Feb. 12, 1945 

Ethiopia. . . , » July 28, 1942 Paraguay . . , .Feb. J2, 1945 

Iraq Jan. 16, 1943 Venezuela .... Feb. 16, 1945 

Bra^ Feb. 8, 1943 Uruguay Feb. 23, 1945 

Bolivia Apr. 27, 1943 Turkey Feb. 24, 1945 

Iran Sept 10, 1943 Egypt Feb. 27, 1945 

Colombia .... Dec. 22, 1943 Saudi Arabia . . . Mar. 1, 1945 

Liberia ..... Feb. 26, 1944 Syria Mar. 1, 1945 

France ..... Dec. 26, 1944 Lebanon .... Mar. 1, 1945.] 

Ecuador Feb. 7, 1945 


® Executive Agreement Series 236; Documents on American Foreign Relations, 
IV, 1941-1942, p. 203. ® 
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(4) Declaration of Four Nations on General Security, Moscow, Oc- 
tober BO, 194B ® 

The governments of the United States of America, the United King- 
dom, the Soviet Union and China: 

united in their determination, in accordance with the Declaration by 
the United Nations of January 1, 1942, and subsequent declarations, 
to continue hostilities against those Axis powers with which they re- 
spectively are at war until such powers have laid down their arms on 
the basis of unconditional surrender; 

conscious of their responsibility to secure the liberation of them- 
selves and the peoples allied with them from the menace of aggression; 

recognizing the necessity of ensuring a rapid and orderly transition 
from war to peace and of establishing and maintaining international 
peace and security with the least diversion of the world s human and 
economic resources for armaments; 

jointly declare: 

1. That their united action, pledged for the prosecution of the war 
against their respective enemies, will be continued for the organization 
and maintenance of peace and security. 

2. That those of them at war with a common enemy will act to- 
gether in all matters relating to the surrender and disarmament of that 
enemy. 

3. That they will take all measures deemed by them to be necessary 
to provide against any violation of the terms imposed upon the enemy. 

4. That they recognize the necessity of establishing at the earliest 
practicable date a general international organization, based on the 
principle of the sovereign equality of all peace-loving states, and open 
to membership by all such states, large and small, for the maintenance 
of international peace and security. 

5. That for the purpose of maintaining international peace and 
security pending the re-establishment of law and order and the in- 
auguration of a system of general security, they will consult with one 
another and as occasion requires with other members of the United 
Nations with a view to joint action on behalf of the community of na- 
tions. 

6. That after the termination of hostilities they will not employ 
their military forces within the territories of other states except for the 
purposes envisaged in this declaration and after joint consultation. 

7. That they will confer and cooperate with one another and with 

® Department of State, Bulletin, IX, p. 308; Documents on American Foreign 
Relations, VI, 194S--1944, p. 229. 
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other members of the United Nations to bring about a practicable 
general agreement with respect to the regulation of armaments in the 
post-war period. 

V. Molotov 
Anthony Eden 
C oBDELL Hull 
Foo PiNG-SHEUNG 


(5) Proposals for the Establishment of a General International Or^ 
ganization, Dumbarton Oaks, Washington^ Octob^ 7, 1944 

Thebe should be established an international organization under the 
title of The United Nations, the Charter of which should contain pro- 
visions necessary to give effect to the proposals which follow. 

CHAPTER I. PURPOSES 

The purposes of the Organization should be: 

1. To maintain international peace and security; and to that end 
to take effective collective measures for the prevention and removal 
of threats to the peace and the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means 
adjustment or settlement of international disputes which may lead to 
a breach of the peace; 

2. To develop friendly relations among nations and to take other 
appropriate measures to strengthen universal peace; 

3. To achieve international cooperation in the solution of interna- 
tional economic, social and other humanitarian problems; and 

4. To afford a center for harmonizing the actions of nations in the 
achievement of these common ends. 

CHAPTER 11. PRINCIPLES 

In pursuit of the purposes mentioned in Chapter I the Organization 
and its members should act in accordance with the following princi- 
ples: 

1. The Organization is based on the principle of the sovereign 
equality of all peace-loving states. 

2. All members of the Organization undertake, in order to ensure to 
all of them the rights and benefits resulting from membership in the 

Department of State, Bulletin, XI, p. 368. See also, Dumbarton Oaks DocU” 
ments on International Organization, Department of State, Pub. 2192, Conference 
Series 56. The text of provisions relative to voting procedure in the Security Coun- 
cil (chap. VI, sec. C) as agreed upon at the Crimea Conference and announced 
by the Secretary of State on March 5, 1945 is included. 
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Organization, to fulfill the obligations assumed by them in accordance 
with the Charter. 

3. All members of the Organization shall settle their disputes by 
peaceful means in such a manner that international peace and security 
are not endangered. 

4. All members of the Organization shall refrain in their interna- 
tional relations from the threat or use of force in any manner incon- 
sistent with the purposes of the Organization. 

5. All members of the Organization shall give every assistance to the 
Organization in any action undertaken by it in accordance with the 
provisions of the Charter. 

6. All members of the Organization shall refrain from giving assist- 
ance to any state against which preventive or enforcement action is 
being undertaken by the Organization. 

The Organization should ensure that states not members of the 
Organization act in accordance with these principles so far as may be 
necessary for the maintenance of international peace and security. 

CHAPTER III. MEMBERSHIP 

1. Membership of the Organization should be open to all peace- 
loving states. 

CHAPTER IV. PRINCIPAL ORGANS 

1. The Organization should have as its principal organs; 

a. A General Assembly; 

h, A Security Council; 

c. An international court of justice; and 

d. A Secretariat. 

2. The Organization should have such subsidiary agencies as may 
be found necessary. 

CHAPTER V. THE GENERAL ASSEMBLY 

Section A. Composition, All members of the Organization should be 
members of the General Assembly and should have a number of repre- 
sentatives to be specified in the Charter. 

Section J5. Functions and Powers, 1. The General Assembly should 
have the right to consider the general principles of cooperation in the 
maintenance of international peace and security, including the princi- 
ples governing disarmament and the regulation of armaments; to dis- 
cuss any questions relating to the maintenance of international peace 
and security brought before it by any member or members of the Or- 
ganization or by the Security Council; and to make recommendations 
with regard to any such principles or questions. Any such questions on 
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which action is necessary shotild be referred to the Security Council 
by the General Assembly either before or after discussion. The Gen- 
eral Assembly should not on its own initiative make recommendations 
on any matter relating to the maintenance of international peace and 
security which is being dealt with by the Security Council. 

2. The General Assembly should be empowered to admit new mem- 
bers to the Organization upon recommendation of the Security Coun- 
cil. 

3. The General Assembly should, upon recommendation of the Se- 
curity Council, be empowered to suspend from the exercise of any 
rights or privileges of membership any member of the Organization 
against which preventive or enforcement action shall have been taken 
by the Security Council. The exercise of the rights and privileges thus 
suspended may be restored by decision of the Security Council. The 
General Assembly should be empowered, upon recommendation of 
the Security Council, to expel from the Organization any member of the 
Organization which persistently violates the principles contained in 
the Charter. 

4. The General Assembly should elect the non-permanent members 
of the Security Council and the members of the Economic and Social 
Council provided for in Chapter IX. It should be empowered to elect, 
upon recommendation of the Security Council, the Secretary-General 
of the Organization. It should perform such functions in relation to 
the election of the judges of the international court of justice as may 
be conferred upon it by the statute of the court. 

5. The General Assembly should apportion the expenses among the 
members of the Organization and should be empowered to approve 
the budgets of the Organization. 

6. The General Assembly should initiate studies and make recom- 
mendations for the purpose of promoting international cooperation in 
political, economic and social fields and of adjusting situations likely 
to impair the general welfare. 

7. The General Assembly should make recommendations for the 
coordination of the policies of international economic, social, and other 
specialized agencies brought into relation with the Organization in 
accordance with agreements between such agencies and the Organiza- 
tion. 

8. The General Assembly should receive and consider annual and 
special reports from the Secxirity Council and reports from other bodies 
of the Organization. 

Section C. Voting. 1. Each member of the Organization should 
have one vote in the General Assembly. 

2. Important decisions of the General Assembly, including recom- 
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mendations with respect to the maintenance of international peace and 
security; election of members of the Security Council; election of mem- 
bers of the Economic and Social Council; admission of members, sus- 
pension of the exercise of the rights and privileges of members, and 
expulsion of members; and budgetary questions, should be made by a 
two-thirds majority of those present and voting. On other questions, 
Including the determination of additional categories of questions to 
be decided by a two-thirds majority, the decisions of the General As- 
sembly should be made by a simple majority vote. 

Section D. Procedure, 1. The General Assembly should meet in 
regular annual sessions and in such special sessions as occasion may 
require. 

2. The General Assembly should adopt its own rules of procedure 
and elect its President for each session. 

3. The General Assembly should be empowered to set up such 
bodies and agencies as it may deem necessary for the performance of 
its functions. 

CHAPTER VI. THE SECURITY COUNCIL 

Section A. Composition. The Security Council should consist of 
one representative of each of eleven members of the Organization. 
Representatives of the United States of America, the United Kingdom 
of Great Britain and Northern Ireland, the Union of Soviet Socialist 
Republics, the Republic of China, and, in due course, France, should 
have permanent seats. The General Assembly should elect six states 
to fill the non-permanent seats. These six states should be elected for 
a term of two years, three retiring each year. They should not be im- 
mediately eligible for re-election. In the first election of the non- 
permanent members three should be chosen by the General Assembly 
for one-year terms and three for two-year terms. 

Section B. Principal Functions and Powers. 1. In order to ensure 
prompt and effective action by the Organization, members of the Or- 
ganization should by the Charter confer on the Security Council pri- 
mary responsibility for the maintenance of international peace and 
security and should agree that in carrying out these duties under this 
responsibility it should act on their behalf. 

2. In discharging these duties the Security Council should act in 
accordance with the purposes and principles of the Organization. 

3. The specific powers conferred on the Security Council in order to 
carry out these duties are laid down in Chapter VIII. 

4. All members of the Organization should obligate themselves to 
accept the decisions of the Security Council and ‘to carry them out in 
accordance with the provisions of the Charter. 
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5. In order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion of the world s hu- 
man and economic resources for armaments, the Security Council, 
with the assistance of the Military StaflF Committee referred to in Chap- 
ter VIII, Section B, paragraph 9, should have the responsibility for 
formulating plans for the establishment of a system of regulation of 
armaments for submission to the members of the Organization. 

[Section C. Voting.^^ 1. Each member of the Security Council 
should have one vote. 

2. Decisions of the Security Council on procedural matters should 
be made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters should be 
made by an aflSrmative vote of seven members including the concur- 
ring votes of the permanent members; provided that, in decisions un- 
der Chapter VIII, Section A, and under the second sentence of Para- 
graph I of Chapter VIII, Section C, a party to a dispute should ab- 
stain from voting.] 

Section D. Procedure, 1, The Security Council should be so organ- 
ized as to be able to function continuously and each state member of 
the Security Council should be permanently represented at the head- 
quarters of the Organization. It may hold meetings at such other 
places as in its judgment may best facilitate its work. There should 
be periodic meetings at which each state member of the Security 
Council could if it so desired be represented by a member of the gov- 
ernment or some other special representative. 

2. The Security Council should be empowered to set up such bodies 
or agencies as it may deem necessary for die performance of its func- 
tions including regional subcommittees of the Military Staff Com- 
mittee. 

3. The Security Council should adopt its own rules of procedure, 
including the method of selecting its President. 

4. Any member of the Organization should participate in the dis- 
cussion of any question brought before the Security Council when- 
ever the Security Council considers that the interests of that member 
of the Organization are specially affected, 

5. Any member of the Organization not having a seat on the Se- 
curity Council and any state not a member of the Organization, if it 
is a party to a dispute under consideration by the Security Council, 
should be invited to participate in the discussion relating to the dis- 
pute. 


See footnote 10, supra, p. 572. 
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CHAPTER VII. AN INTERNATIONAL COURT OF JUSTICE 

1. There should be an international court of justice which should 
constitute the principal judicial organ of the Organization. 

2. The court should be constituted and should function in accord- 
ance with a statute which should be annexed to and be a part of the 
Charter of the Organization. 

3. The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
tinued in force with such modifications as may be desirable, or (b) a 
new statute in the preparation of which the Statute of the Permanent 
Court of International Justice should be used as a basis. 

4. All members of the Organization should ipso facto be parties to 
the statute of the international court of justice. 

5. Conditions under which states not members of the Organization 
may become parties to the statute of the international court of justice 
should be determined in each case by the General Assembly upon 
recommendation of the Security Council. 

CHAPTER Vm. ARRANGEMENTS FOR THE MAINTENANCE 
OF INTERNATIONAL PEACE AND SECURITY INCLUDING 
PREVENTION AND SUPPRESSION OF AGGRESSION 

Section A. Pacific Settlement of Disputes. 1. The Security Council 
should be empowered to investigate any dispute, or any situation 
which may lead to international friction or give rise to a dispute, in 
order to determine whether its continuance is likely to endanger the 
maintenance of international peace and security. 

2. Any state, whether member of the Organization or not, may bring 
any such dispute or situation to the attention of the General Assembly 
or of the Security Council. 

3. The parties to any dispute the continuance of which is likely to 
endanger the maintenance of international peace and security should 
obligate themselves, first of all, to seek a solution by negotiation, medi- 
ation, conciliation, arbitration or judicial settlement, or other peaceful 
means of their own choice. The Security Council should call upon the 
parties to settle their dispute by such means. 

4. If, nevertheless, parties to a dispute of the nature referred to in 
paragraph 3 above fail to settle it by the means indicated in that para- 
graph, they should obligate themselves to refer it to the Security Coun- 
cfl. The Security Council should in each case decide whether or not 
the continuance of the particular dispute is in fact likely to endanger 
the maintenance of international peace and security, and, accordingly. 
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whether the Security Council should deal with the dispute, and, if so, 
whether it should take action under paragraph 5. 

5. The Security Council should be empowered, at any stage of a 
dispute of the nature referred to in paragraph 3 above, to recommend 
appropriate procedures or methods of adjustment. 

6. Justiciable disputes should normally be referred ^o the interna- 
tional court of justice. The Security Councils should be empowered 
to refer to the court, for advice, legal questions connected with other 
disputes. 

7. The provisions of paragraphs 1 to 6 of Section A should not apply 
to situations or disputes arising out of matters which by international 
law are solely within the domestic jurisdiction of the state concerned. 

Section B. Determination of Threats to the Peace or Acts of Ag- 
gression and Action With Respect Thereto, 1. Should the Security 
Council deem that a failure to settle a dispute in accordance with 
procedures indicated in paragraph 3 of Section A, or in accordance 
with its recommendations made under paragraph 5 of Section A, con- 
stitutes a threat to the maintenance of international peace and se- 
curity, it should take any measures necessary for the maintenance of 
international peace and security in accordance with the purposes and 
principles of the Organization. 

2. In general the Secxuity Council should determine the existence 
of any threat to the peace, breach of the peace or act of aggression 
and should make recommendations or decide upon the measures to be 
taken to maintain or restore peace and security. 

3. The Security Council should be empowered to determine what 
diplomatic, economic, or other measures not involving the use of 
armed force should be employed to give effect to its decisions, and to 
call upon members of the Organization to apply such measures. Such 
measures may include complete or partial interruption of rail, sea, air, 
postal, telegraphic, radio and other means of communication and the 
severance of diplomatic and economic relations. 

4. Should the Security Council consider such measures to be inade- 
quate, it should be empowered to take such action by air, naval or 
land forces as may be necessary to maintain or restore international 
peace and security. Such action may include demonstrations, block- 
ade and other operations by air, sea or land forces of members of the 
Organization. 

5. In order that alj members of the Organization should contribute 
to the maintenance of international peace and security, they should 
undertake to make available to the Security Council, on its call and 
in accordance with a special agreement or agreements concluded 
among themselves, armed forces, facilities and assistance necessary for 
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the purpose of maintaining international peace and security. Such 
agreement or agreements should govern the numbers and types of 
forces and the nature of the facilities and assistance to be provided. 
The special agreement or agreements should be negotiated as soon as 
possible and should in each case be subject to approval by the Se- 
curity Council and to ratification by the signatory states in accordance 
with their constitutional processes, 

6. In order to enable urgent military measures to be taten by the 
Organization there should be held immediately available by the mem- 
bers of the Organization national air force contingents for combined 
international enforcement action. The strength and degree of readi- 
ness of these contingents and plans for their combined action should 
be determined by the Security Council with the assistance of the Mili- 
tary Staff Committee within the limits laid down in the special agree- 
ment or agreements referred to in paragraph 5 above. 

7. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security should 
be taken by all the members of the Organization in cooperation or by 
some of them as the Security Council may determine. This undertak- 
ing should be carried out by the members of the Organization by 
their own action and through action of the appropriate specialized 
organizations and agencies of which they are members. 

8. Plans for the application of armed force should be made by the 
Security Council with the assistance of the Military Staff Committee 
referred to in paragraph 9 below, 

9. There should be established a Military Staff Committee the func- 
tions of which should be to advise and assist the Security Council on 
all questions relating to the Security CounciFs military requirements 
for the maintenance of international peace and security, to the employ- 
ment and command of forces placed at its disposal, to the regulation 
of armaments, and to possible disarmament. It should be responsible 
under the Security Council for the strategic direction of any armed 
forces placed at the disposal of the Security Council. The Committee 
should be composed of the Chiefs of Staff of the permanent members 
of the Security Council or their representatives. Any member of the 
Organization not permanently represented on the Corfimittee should 
be invited by the Committee to be associated with it when the efficient 
discharge of the Committee's responsibilities requires that such a state 
should participate in its work. Questions of command of forces should 
be worked out subsequently. 

10. The members of the Organization should join in affording mu- 
tual assistance in carrying out the measures decided upon by the Se- 
curity Council. 
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11. Any state, whether a member of the Organization or not, which 
finds itseif confronted with special economic problems arising from the 
carrying out of measures which have been decided upon by the Se- 
curity Council should have the right to consult the Security Council 
in regard to a solution of those problems. 

Section C. Regional Arrangements, 1. Nothing in the Charter 
should preclude the existence of regional arrangements or agencies 
for dealing with such matters relating to the maintenance of inter- 
national peace and security as are appropriate for regional action, 
provided such arrangements or agencies and their activities are con- 
sistent with the purposes and principles of the Organization. The 
Security Council should encourage settlement of local disputes through 
such regional arrangements or by such regional agencies, either on 
the initiative of the states concerned or by reference from the Security 
Council. 

2. The Security Council should, where appropriate, utilize such 
arrangements or agencies for enforcement action under its authority, 
but no enforcement action should be taken under regional arrange- 
ments or by regional agencies without the authorization of the Security 
Coimcil. 

3. The Security Council should at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 

CHAPTER IX. ARRANGEMENTS FOR INTERNATIONAL 
ECONOMIC AND SOCIAL COOPERATION 

Section A. Purpose and Relationships, 1. With a view to the crea- 
tion of conditions of stability and well-being which are necessary for 
peaceful and friendly relations among nations, the Organization should 
facilitate solutions of international economic, social and other humani- 
tarian problems and promote respect for human rights and funda- 
mental freedoms. Responsibility for the discharge of this function 
should be vested in the General Assembly and, under the authority 
of the General Assembly, in an Economic and Social Council. 

2. The various specialized economic, social and other organizations 
and agencies would have responsibilities in their respective fields as 
defined in their statutes. Each such organization or agency should be 
brought into relationship with the Organization ,on terms to be deter- 
mined by agreement between the Economic and Social Council and 
the appropriate authorities of the specialized organization or agency, 
subject to approval by the General Assembly. 

Section B, Composition and Voting. The Economic and Social 
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Council should consist of representatives of eighteen members of the 
Organization. The states to be represented for this purpose should be 
elected by the General Assembly for terms of three years. Each such 
state should have one representative, who should have one vote. De- 
cisions of the Economic and Social Council should be taken by sim- 
ple majority vote of those present and voting. 

Section C. Functions and Powers of the Economic and Social Coun- 
cil 1. The Economic and Social Council should be empowered: 

a. to carry out, within the scope of its functions, recommendations 
of the General Assembly; 

b. to make recommendations, on its own initiative, with respect to 
international economic, social and other humanitarian matters; 

c. to receive and consider reports from the economic, social and 
other organizations or agencies brought into relationship with the Or- 
ganization, and to coordinate their activities through consultations 
with, and recommendations to, such organizations or agencies; 

d. to examine the administrative budgets of such specialized organ- 
izations or agencies with a view to making recommendations to the 
organizations or agencies concerned; 

e. to enable the Secretary-General to provide information to the 
Security Council; 

f. to assist the Security Council upon its request; and 

g. to perform such other functions within the general scope of its 
competence as may be assigned to it by the General Assembly. 

Section D. Organization and Procedure. 1. The Economic and So- 
cial Council should set up an economic commission, a social commis- 
sion, and such other commissions as may be required. These commis- 
sions should consist of experts. There should be a permanent staff 
which should constitute a part of the Secretariat of the Organization. 

2. The Economic and Social Council should make suitable arrange? 
ments for representatives of the specialized organizations or agencies 
to participate without vote in its deliberations and in those of the 
commissions established by it. 

3. The Economic and Social Council should adopt its own rules of 
procedure and the method of selecting its President. 

CHAPTER X. THE SECRETARIAT 

1. There should be a Secretariat comprising a Secretary-General 
and such staff as may be required. The Secretary-General should be 
the chief administrative oflScer of the Organization. He should be 
elected by the General Assembly, on recommendation of the Security 
Council, for such term and under such conditions as are specified in 
the Charter. 
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2. The Secretary-General should act in that capacity in all meetings 
of the General Assembly, of the Security Council, and of the Economic 
and Social Council and should make an annual report to the General 
Assembly on the work of the Organization. 

3. The Secretary-General should have the right to bring to the at- 
tention of the Security Council any matter which in his opinion may 
threaten international peace and security. 

CHAPTER XI. AMENDMENTS 

Amendments should come into force for all members of the Organ- 
ization, when they have been adopted by a vote of two-thirds of the 
members of the General Assembly and ratified in accordance with their 
respective constitutional processes by the members of the Organiza- 
tion having permanent membership on the Security Council and by a 
majority of the other members of the Organization, 

CHAPTER XIL TRANSITIONAL ARRANGEMENTS 

1. Pending the coming into force of the special agreement or agree- 
ments referred to in Chapter VIII, Section B, paragraph 5, and in 
accordance with the provisions of paragraph 5 of the Four-Nation 
Declaration, signed at Moscow, October 30, 1943, the states parties 
to that Declaration should consult with one another and as occasion 
arises with other members of the Organization with a view to such 
joint action on behalf of the Organization as may be necessary for the 
purpose of maintaining international peace and security. 

2. No provision of the Charter should preclude action taken or 
authorized in relation to enemy states as a result of the present war 
by the Governments having responsibility for such action. 

Note 

In addition to the question of voting procedure in the Security Coun- 
cil referred to in Chapter VI, several other questions are still under con- 
sideration. 


(6) Charter of the United Nations, Signed at the United Nations Con- 
ference on International Organization, San Francisco, California, 
June 26, 1945^ 

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED 

to save succeeding generations from the scourge of war, which twice 
in our lifetime has brought untold sorrow to maiikind, and 

Department of State, Pub. 2368, Conference Series 76. 
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to reaflBrm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women 
and of nations large and small, and 

to establish conditions under which justice and respect for the obliga- 
tions arising from treaties and other sources of international law can 
be maintained, and 

to promote social progress and better standards of life in larger free- 
dom, 

AND FOR THESE ENDS 

to practice tolerance and live together in peace with one another as 
good neighbors, and 

to unite our strength to maintain international peace and security 
and 

to ensure, by the acceptance of principles and the institution of meth- 
ods, that armed force shall not be used, save in the common interest, 
and 

to employ international machinery for the promotion of the economic 
and social advancement of all peoples, 

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOM- 
PLISH THESE AIMS. 

Accordingly, our respective Governments, through representatives 
assembled in the city of San Francisco, who have exhibited their full 
powers found to be in good and due form, have agreed to the present 
Charter of the United Nations and do hereby establish an international 
organization to be known as the United Nations. 

CHAPTER L PURPOSES AND PRINCIPLES 
Article 1 

The Purposes of the United Nations are; 

1, To maintain international peace and secmity, and to that end: 
to take effective collective measures for the prevention and removal of 
threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, ad- 
justment or settlement of international disputes or situations which 
might lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, and to 
take other appropriate measures to strengthen universal peace; 
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3. To achieve international cooperation in solving international prob- 
lems of an economic, social, cultural, or humanitarian character, and in 
promoting and encouraging respect for human rights and for funda- 
mental freedoms for aU without distinction as to race, sex, language, 
or religion; and 

4. To be a center for harmonizing the actions of nations in the attain- 
ment of these common ends. 


Article 2 

The Organization and its Members, in pursuit of the Purposes stated 
in Article 1, shaU act in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign equal- 
ity of all its Members. 

2. All Members, in order to ensure to all of them the rights and 
benefits resulting from membership, shall fulfil in good faith the obliga- 
tions assumed by them in accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered. 

4. AU Members shaU refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. 

5. All Members shaU give the United Nations every assistance in 
any action it takes in accordance with the present Charter, and shall 
refrain from giving assistance to any state against which the United 
Nations is taking preventive or enforcement action. 

6. The Organization shaU ensure that states which are not Members 
of the United Nations act in accordance with these Principles so far as 
may be necessary for the maintenance of international peace and se- 
curity. 

7. Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially within the 
domestic jurisdiction of any state or shall require the Members to sub- 
mit such matters to settlement under the present Charter; but this prin- 
ciple shall not prejudice the application of enforcement measures un- 
der Chapter VII. 


CHAPTER II. MEMBERSHIP 
Article 3 

The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on Internationa] 
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Organization at San Francisco, or having previously signed the Declara- 
tion by the United Nations of January 1, 1942, sign the present Charter 
and ratify it in accordance with Article 110. 

Article 4 

1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations. 

2. The admission of any such state to membership in the United 
Nations will be eflFected by a decision of the General Assembly upon the 
recommendation of the Security Council. 

Article 5 

A Member of the United Nations against which preventive or en- 
forcement action has been taken by the Security Council may be sus- 
pended from the exercise of the rights and privileges of membership by 
the General Assembly upon the recommendation of the Security Coun- 
cil. The exercise of these rights and privileges may be restored by the 
Secm'ity Council. > 

Article 6 

A Member of the United Nations which has persistently violated the 
Principles contained in the present Charter may be expelled from the 
Organization by the General Assembly upon the recommendation of 
the Security Council. 


CHAPTER III. ORGANS 
Article 7 

1. There are established as the principal organs of the United Na- 
tions: a General Assembly, a Security Council, an Economic and Social 
Council, a Trusteeship Council, an International Court of Justice, and a 
Secretariat. 

2. Such subsidiary organs as may be found necessary may be estab- 
lished in accordance with the present Charter. 

Article 8 

The United Nations shall place no restrictions on the eligibility of 
men and women to participate in any capacity and under conditions 
of equality in its principal and subsidiary organs. 
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CHAPTER IV. THE GENERAL ASSEMBLY 
CoMPOsmoN 
Article 9 

1. The General Assembly shall consist of all the Members of the 
United Nations. 

2. Each Member shall have not more than five representatives in' 
the General Assembly. 


Functions and Powers 
Article 10 

The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 
functions of any organs provided for in the present Charter, and, except 
as provided in Article 12, may make recommendations to the Members 
of the United Nations or to the Security Council or to both on any such 
questions or matters. 


Article 11 

1. The General Assembly may consider the general principles of 
cooperation in the maintenance of international peace and security, 
including the principles governing disarmament and the- regulation of 
armaments, and may make recommendations with regard to such prin- 
ciples to the Members or to the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by 
any Member of the United Nations, or by the Security Council, or by 
a state which is not a Member of the United Nations in accordance 
with Article 35, paragraph 2, and, except as provided in Article 12, 
may make recommendations with regard to any such questions to the 
state or states concerned or to the Security Council or to both. Any such 
question on which action is necessary shall be referred to the Security 
Council by the General Assembly either before or after discussion. 

3. The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace 
and security. 

4. The powers of the General Assembly set forth in this Article shall 
not limit the general scope of Article 10. 
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Article 12 

1. While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the 
General Assembly shall not make any recommendation with regard 
to that dispute or situation unless the Security Council so requests. 

2. The Secretary-General, with the consent of the Security Council, 
shall notify the General Assembly at each session of any matters relative 
to the maintenance of international peace and security which are being 
dealt with by the Security Council and shall similarly notify the Gen- 
eral Assembly, or the Members of the United Nations if the General 
Assembly is not in session, immediately the Security Council ceases to 
deal with such matters. 


Article 13 

1. The General Assembly shall initiate studies and make recommen- 
dations for the purpose of: 

a. promoting international cooperation in the political field and 
encouraging the progressive development of international law and its 
codification; 

&. promoting international cooperation in the economic, social, cul- 
tural, educational, and health fields, and assisting in the realization of 
human rights and fundamental freedoms for all without distinction as 
to race, sex, language, or religion. 

2. The further responsibilities, functions, and powers of the General 
Assembly with respect to matters mentioned in paragraph 1(h) above 
are set forth in Chapters IX and X. 

Article 14 

Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, re- 
gardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 

Article 15 

1. The General Assembly shall receive and consider annual and spe- 
cial reports from the Security Council; these reports shall include an 
account of the measures that the Security Council has decided upon 
or taken to maintain international peace and security. 

2. The General Assembly shall receive and consider reports from 
the other organs of the United Nations. 
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Article 16 

TRe General Assembly shall perform such functions with respect to 
the international trusteeship system as are assigned to it under Chap- 
ters XII and XIII, including the approval of the trusteeship agreements 
for areas not designated as strategic. 

Article 17 

1. The General Assembly shall consider and approve the budget of 
the Organization. 

2. The expenses of the Organization shall be borne by the Members 
as apportioned by the General Assembly. 

3. The Generd Assembly shall consider and approve any financial 
and budgetary arrangements with specialized agencies referred to in 
Article 57 and shall examine the administrative budgets of such special- 
ized agencies with a view to making recommendations to the agencies 
concerned. 


Voting 
Article 18 

1. Each member of the General Assembly shall have one vote, 

2. Decisions of the General Assembly on important questions shall 
be made by a two-thirds majority of the members present and voting. 
These questions shall include: recommendations with respect to the 
maintenance of international peace and security, the election of the 
non-permanent members of the Security Council, the election of the 
members of the Economic and Social Council, the election of members 
of the Trusteeship Council in accordance with paragraph 1 (c) of Ar- 
ticle 86, the admission of new Members to the United Nations, the sus- 
pension of the rights and privileges of membership, the expulsion of 
Members, questions relating to the operation of the trusteeship system, 
and budgetary questions. 

3. Decisions on other questions, including the determination of addi- 
tional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and voting. 

Article 19 

A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote in 
the General Assembly if the amount of its arrears equals or exceeds 
the amount of the contributions due from it for the preceding two full 
years. The General Assembly may, nevertheless, permit such a Member 



DOCUMENTS 589 

to vote if it is satisfied that the failure to pay is due to conditions beyond 
the control of the Member. 


Procedure 

Article 20 

The General Assembly shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall be 
convoked by the Secretary-General at the request of the Security Coun- 
cil or of a majority of the Members of the United Nations. 

Article 21 

The General Assembly shall adopt its own rules of procedure. It 
shall elect its President for each session. 

Article 22 

The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 


CHAPTER V. THE SECURITY COUNCIL 
Composition 
Article 23 

1. The Security Council shall consist of eleven Members of the 
United Nations. The Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and North- 
ern Ireland and the United States of America shall be permanent 
members of the Security Council. The General Assembly shall elect 
six other Members of the United Nations to be non-permanent mem- 
bers of the Security Council, due regard being specially paid, in the 
first instance to the contribution of Members of the United Nations 
to the maintenance of international peace and security and fo the 
other purposes of the Organdzation, and also to equitable geograph- 
ical distribution. 

2. The non-permanent members of the Security Council shall be 
elected for a term of two years. In the first election of the non-per- 
manent members, however, three shall be chosen for a term of one 
year. A retiring member shall not be eligible for immediate re-elec- 
tion. 

3. Each member of the Security Council shall have one representa- 
tive. 



590 


CHARTER OF THE UNITED NATIONS 


Functions and Powers 
Article 24 

1. In order to ensure prompt and effective action by the United Na- 
tions, its Members confer on the Security Council primary respon- 
sibility for the maintenance of international peace and security, and 
agree that in carrying out its duties under this responsibility the Se- 
curity Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in ac- 
cordance with the Purposes and Principles of the United Nations. The 
specific powers granted to the Security Council for the discharge of 
tibese duties are laid dovm in Chapters VI, VII, VIII, and XIL 

8. The Security Council shall submit annual and, when necessary, 
special reports to the General Assembly for its consideration. 

Article 25 

The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present 
Charter. 


Article 26 

In order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion for armaments 
of the world's human and economic resources, the Security Council 
shall be responsible for formulating, with the assistance of the Military 
Staff Committee referred to in Article 47, plans to be submitted to the 
Members of the United Nations for the establishment of a system for 
the regulation of armaments. 


Voting 
Article 27 

1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedmral matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an afibmative vote of seven members including the concur- 
ring votes of the permanent members; provided that, in decisions un- 
der Chapter VI, and under paragraph 3 of Article 52, a party to a 
dispute shall abstain from voting. 
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PROCEDUBE 

Article 28 

1. The Security Council shall be so organized as to be able to func- 
tion continuously. Each member of the Security Council shall for this 
purpose be represented at all times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each 
of its members may, if it so desires, be represented by a member of 
the government or by some other specially designated representative, 

3. The Secui’ity Council may hold meetings at such places other 
than the seat of the Organization as in its judgment will best facilitate 
its work. 


Article 29 

The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

Article 30 

The Security Council shall adopt its own rules of procedure, includ- 
ing the method of selecting its President. 

Article 31 

^Any Member of the United Nations which is not a member of the 
Security Council may participate, without vote, in the discussion of 
any question brought before the Security Council whenever the latter 
considers that the interests of that Member are specially affected. 

Article 32 

Any Member of the United Nations which is not a member of the 
Security Council or any state which is not a Member of the United 
Nations, if it is a party to a dispute under consideration by the Se- 
curity Council, shall be invited to participate, without vote, in the 
discussion relating to the dispute. The Security Council shall lay down 
such conditions as it deems just for the participation of a state which 
is not a Member of the United Nations. 

CHAPTER VL PACIFIC SETTLEMENT OF DISPUTES 

Article 33 

1. The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shall, 
first of all, seek a solution by negotiation, enquiry, mediation, concilia < 
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tion, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary, call upon 
the parties to settle their dispute by such means. 

Article S4 

The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in 
order to determine whether the continuance of the dispute or situation 
is likely to endanger the maintenance of international peace and se- 
curity. 

Article 35 

1. Any Member of the United Nations may bring any dispute, or 
any situation of the nature referred to in Article 34, to the attention of 
the Security Council or of the General Assembly. 

2. A state which is not a Member of the United Nations may bring 
to the attention of the Security Council or of the General Assembly 
any dispute to which it is a party if it accepts in advance, for the pur- 
poses of the dispute, the obligations of pacific settlement provided in 
the present Charter. 

3. The proceedings of the General Assembly in respect of matters 
brought to its attention under this Article will be subject to the pro- 
visions of Articles 11 and 12. 


Article 36 

1. The Security Council may, at any stage of a dispute of the nature 
referred to in Article 33 or of a situation of like nature, recommend 
appropriate procedures or methods of adjustment. 

2. The Security Council should take into consideration any pro- 
cedures for the settlement of the dispute which have already been 
adopted by the parties. ' 

3. In making recommendations under this Article the Security 
Council should also take into consideration that legal disputes should 
as a general rule be referred by the parties to the International Court 
of Justice in accordance with the provisions of the Statute of the 
Court. 


Article 37 

1. Should the parties to a dispute of the nature referred to in Ar- 
ticle 33 fail to settle it by the means indicated in that Article, they 
shall refer it to the Security Council. 

2. If the Security Council deems that the continuance of the dispute 
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is in fact likely to endanger the maintenance of international peace 
and security, it shall decide whether to take action under Article 36 
or to recommend such terms of settlement as it may consider appro- 
priate. 

Article 38 

Without prejudice to the provisions of Articles 33 to 37, the Se- 
curity Council may, if all the parties to any dispute so request, make 
recommendations to the parties with a view to a pacific settlement of 
the dispute. 

CHAPTER VIL ACTION WITH RESPECT TO THREATS TO 
THE PEACE, BREACHES OF THE PEACE, AND ACTS OF 
AGGRESSION 

Article 39 

The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accord- 
ance with Articles 41 and 42, to maintain or restore international peace 
and security. 

Article 40 

In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon 
the measures provided for in Article 39, call upon the parties con- 
cerned to comply with such provisional measures as it deems neces- 
sary or desirable. Such provisional measures shall be without prejudice 
to the rights, claims, or position of the parties concerned. The Security 
Council shall duly take account of failure to comply with such pro- 
visional measures. 

Article 41 

The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions, 
and it may call upon the Members of the United Nations to apply 
such measures. These may include complete or partial interruption 
of economic relations and of rail, sea, air, postal, telegraphic, radio, 
and other means of communication, and the severance of diplomatic 
relations. 

Article 42 

Should the Security Council consider that measures provided for in 
Article 41 would be inadequate or haviS proved to be inadequate, it 
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may take such action by air, sea, or land forces as may be necessary to 
maintain or restore international peace and security. Such action may 
include demonstrations, blockade, and other operations by air, sea, or 
land forces of Members of the United Nations. 

Article 43 

1. All Members of the United Nations, in order to contribute to the 
maintenance of international peace and security, undertake to make 
available to the Security Council, on its caU and in accordance with 
a special agreement or agreements, armed forces, assistance, and facil- 
ities, including rights of passage, necessary for the purpose of main- 
taining international peace and secmity. 

2. Such agreement or agreements shall govern the numbers and 
types of forces, their degree of readiness and general location, and the 
nature of the facilities and assistance to be provided. 

S. The agreement or agreements shall be negotiated as soon as pos- 
sible on the initiative of the Security Council. They shall be con- 
cluded between the Security Council and Members or between the 
Security Council and groups of Members and shall be subject to 
ratification by the signatory states in accordance with their respective 
constitutional processes. 


Article 44 

When the Security Council has decided to use force it shall, before 
calling upon a Member not represented on it to provide armed forces 
in fulfillment of the obligations assumed under Article 43, invite that 
Member, if the Member so desires, to participate in the decisions of the 
Security Council concerning the employment of contingents of that 
Member’s armed forces. 


Article 45 

In order to enable the United Nations to take urgent military meas- 
ures, Members shall hold immediately available national air-force con- 
tingents for combined international enforcement action. The strength 
and degree of readiness of these contingents and plans for their com- 
bined action shall be determined, within the limits laid down in the 
special agreement or agreements referred to in Article 43, by the Se- 
curity Council with the assistance of the Military Staff Committee. 

Article 46 

Plans for the application of armed force shall be made by the Se- 
curity Council with the assistance of the Military Staff Committee. 
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Article 47 

1. There shall be established a Military Staff Committee to advise 
and assist the Security Council on all questions relating to the Se- 
curity Council’s military requirements for the maintenance of inter- 
national peace and security, the employment and command of forces 
placed at its disposal, the regulation of armaments, and possible dis- 
armament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff 
of the permanent members of the Security Council or their representa- 
tives. Any Member of the United Nations not permanently represented 
on the Committee shall be invited by the Committee to be associated 
with it when the efficient discharge of the Committee’s responsibilities 
requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the 
Security Council for the strategic direction of any armed forces placed 
at the disposal of the Security Council. Questions relating to the com- 
mand of such forces shall be worked out subsequently. 

4. The Military Staff Committee, with the authorization of the Se- 
curity Council and after consultation with appropriate regional agen- 
cies, may establish regional subcommittees. 

Article 48 

1. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall 
be taken by all the Members of the United Nations or by some of 
them, as the Security Council may determine. 

«2. Such decisions shall be carried out by the Members of the United 
Nations directly and through their action in the appropriate interna- 
tional agencies of which they are members. 

Article 49 

The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security 
Council. 


Article SO 

If preventive or enforcement measures against any state are taken 
by the Security Council, any other state, whether a Member of the 
United Nations or not, which finds itself confronted with special eco- 
nomic problems arising from the carrying out of those measures shall 
have the right to consult the Security Council with regard to a solution 
of thpse problems. 
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Article SI 

Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-de- 
fense shall be immediately reported to the Security Council and shall 
not in any way affect the au&ority and responsibility of the Security 
Council under the present Charter to take at any time such action as it 
deems necessary in order to maintain or restore international peace and 
security. 


CHAPTER VIIL REGIONAL ARRANGEMENTS 
Article 52 

1. Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate 
for regional action, provided that such arrangements or agencies and 
their activities are consistent with the Purposes and Principles of the 
United Nations. 

2. The Members of the United Nations entering into such arrange- 
ments or constituting such agencies shall make every effort to achieve 
pacific settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security 
Council. 

3. The Security Council shall encourage the development of pacific 
settlement of local disputes through such regional arrangements or by 
such regional agencies either on the initiative of the states concerned 
or by reference from the Security Council. 

4. This Article in no way impairs the application of Articles 84 
and 35. 


Article S3 

1. The Security Council shall, where appropriate, utilize such re- 
gional arrangements or agencies for enforcement action under its au- 
thority. But no enforcement action shall be taken under regional 
arrangements or by regional agencies without the authorization of the 
Security Council, with the exception of measures against any enemy 
state, as defined in Paragraph 2 of this Article, provided for pursuant 
to Article 107 or in regional arrangements directed against renewal 
of aggressive policy on the part of any such state, until such times as 
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the Organization may, on request of the Governments concerned, be 
charged with the responsibility for preventing further aggression by 
such a state. 

2. The term enemy state as used in Paragraph 1 of this Article ap- 
plies to any state wliich during the Second World War has been an 
enemy of any signatory of the present Charter. 

Article 54 

The Security Council shall at all times be kept fully informed of 
activities xmdertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 

CHAPTER IX. INTERNATIONAL ECONOMIC AND 
SOCIAL COOPERATION 

Article 55 

With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall promote: 

a. higher standards' of living, full employment, and conditions of 
economic and social progress and development; 

b. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or 
religion. 

Article 56 

All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the pur- 
poses set forth in Article 55. 

Article 57 

1. The various specialized agencies, established by intergovern- 

mental agreement and having wide international responsibilities, a$ 
defined in their basic instruments, in economic, social, cultural, edu- 
cational, health, and related fields, shall be brought into relationship 
with the United Nations in accordance with the provisions of Ar- 
ticle 63. I 

2. Such agencies thus brought into relationship with the United 
Nations are hereinafter referred to as specialized agencies. 
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Article 58 

The Organization shall make recommendations for the coordination 
of the policies and activities of the specialized agencies. 

Article 59 

The Organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new specialized 
agencies required for the accomplishment of the purposes set forth in 
Article 55. 


Article 60 

Responsibility for the discharge of the functions of the Organization 
set forth in this Chapter shall be vested in the General Assembly and, 
under the authority of the General Assembly, in the Economic and 
Social Council, which shall have for this purpose the powers set forth 
in Chapter X, 

CHAPTER X. THE ECONOMIC AND SOCIAL COUNCIL 

CoMPOsmoN 
Article 61 

1. The Economic and Social Council shall consist of eighteen Mem- 
bers of the United Nations elected by the General Assembly. 

2. Subject to the provisions of Paragraph 3, six members of the 
Economic and Social Council shall be elected each year for a term of 
three years. A retiring member shall be eligible for immediate re- 
election. 

3. At the first election, eighteen members of the Economic and So- 
cial Council shall be chosen. The term of oflBce of six members so 
chosen shall expire at the end of one year, and of six other members 
at the end of two years, in accordance with arrangements made by the 
General Assembly. 

4. Each member of the Economic and Social Council shall have one 
representative. 


Functions and Powers 
Article 62 

1. The Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, cultural, 
educational, health, and related matters and may make recommenda- 
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tions with respect to any such matters to the General Assembly, to 
the Members of the United Nations, and to the specialized agencies 
concerned. 

2. It may make recommendations for the purpose of promoting 
respect for, and observance of, human rights and fundamental free- 
doms for all. 

3. It may prepare draft conventions for submission to the General 
Assembly, with respect to matters faUing mthin its competence. 

4. It may call, in accordance with the rules prescribed by the 
United Nations, international conferences on matters falling within 
its competence. 

Article 63 

1. The Economic and Social Council may enter into agreements 
with any of the agencies referred to in Ajrticle 57, defining the terms' 
on which the agency concerned shall be brought into relationship with 
the United Nations. Such agreements shall he subject to approval by 
the General Assembly, 

2. It may coordinate the activities of the specialized agencies 
through consultation with and recommendations to such agencies and 
through recommendations to the General Assembly and to the Mem- 
bers of the United Nations. 


Article 64 

1. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make 
arrangements with the Members of the United Nations and with the 
specialized agencies to obtain reports on the steps taken to give eflFect 
to its own recommendations and to recommendations on matters fall- 
ing within its competence made by the General Assembly. 

2. It may communicate its observations on these reports to the 
General Assembly. 

Article 65 

The Economic and Social Council may fxirnish information to the 
Security Council and shall assist the Security Council upon its request. 

Article 66 

1, The Economic and Social Council shall perform such functions 
as fall within its competence in connection with the carrying out of 
the recommendations of the General Assembly. 

2. It may, with the approval of the General Assembly, perform 
services at the request of Members of the United Nations and at the 
request of specialized agencies. 
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3. It shall perform such other functions as are specified elsewhere in 
the present Charter or as may be assigned to it by the General Assem- 
bly. 


Voting 

Article 67 

1. Each member of the Economic and Social Council shall have one 
vote. 

2, Decisions of the Economic and Social Council shall be made by 
a majority of the members present and voting. 

Procedube 

Article 68 

The Economic and Social Council shall set up commissions in eco- 
nomic and social fields and for the promotion of human rights, and 
such other commissions as may be required for the performance of its 
functions. 

Article 69 

The Economic and Social Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any 
matter of particular concern to that Member. 

Article 70 

The Economic and Social Council may make arrangements for 
representatives of the specialized agencies to participate, without vote, 
in its deliberations and in those of the commissions established by it, 
and for its representatives to participate in the deliberations of the 
specialized agencies. 

Article 71 

The Economic and Social Council may make suitable arrangements 
for consultation with non-govemmental organizations which are con- 
cerned with matters within its competence. Such arrangements may 
be made with international organizations and, where appropriate, with 
national organizations after consultation with the Member of the 
United Nations concerned. 


Article 72 

1. The Economic and Social Council shall adopt its own rules of 
procedure, including the method of selecting its President, 
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2. The Economic and Social Council shall meet as required in ac- 
cordance with its rules, which shall include provisions for the con- 
vening of meetings on the request of a majority of its members. 


CHAPTER XI. DECLARATION REGARDING NON-SELF- 
GOVERNING TERRITORIES 

Article 73 

Members of the United Nations which have or assume responsibil- 
ities for the administration of territories whose peoples have not yet 
attained a full measure of self-government recognize the principle that 
the interests of the inhabitants of these territories are paramount, and 
accept as a sacred trust the obligation to promote to the utmost, within 
the system of international peace and security established by the pres- 
ent Charter, the well-being of the inhabitants of these territories, and, 
to this end: 

a. to ensure, with due respect for the culture of the peoples con- 
cerned, their political, economic, social, and educational advancement, 
their just ti*eatment, and their protection against abuses; 

h. to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive de- 
velopment of their free political institutions, according to the par- 
ticular circumstances of each territory and its peoples and their vary- 
ing stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage 
research, and to cooperate with one another and, when and where 
appropriate, with specialized international bodies with a view to the 
practical achievement of the social, economic, and scientific purposes 
set forth in this Article; and 

e. to transmit regularly to the Secretary-General for information 
purposes, subject to stich limitation as security and constitutional con- 
siderations may require, statistical and other information of a tech- 
nical nature relating to economic, social, and educational conditions in 
the territories for which they are respectively responsible other than 
those territories to which Chapters XII and XITI apply. 

Article 74 

Members of the United Nations also agree that their policy in respect 
of the territories to which this Chapter applies, no less than in respect 
of their metropolitani areas, must be based on the general principle of 
good-neighborliness, due account being taken of the interests and well- 
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being of tbe rest of the world, in social, economic, and commercial 
matters, 

CHAPTER XIL INTERNATIONAL TRUSTEESHIP SYSTEM 

Article 75 

The United Nations shall establish under its authority an interna- 
tional trusteeship system for the administration and supervision of 
such territories as may be placed thereunder by subsequent individual 
agreements. These territories are hereinafter referred to as trust ter- 
ritories. 


Article 76 

The basic objectives of the trusteeship system, in accordance with 
the Purposes of the United Nations laid down in Article 1 of the 
present Chairter, shall be: 

a, to further international peace and security; 

h, to promote the political, economic, socid, and educational ad- 
vancement of the inhabitants of the trust territories, and their pro- 
gressive development towards self-government or independence as 
may be appropriate to the particular circumstances of each territory 
and its peoples and the freely expressed wishes of the peoples con- 
cerned, and as may be provided by the terms of each trusteeship 
agreement; 

<7. to encourage respect for human rights and for fundamental free- 
doms for all without distinction as to race, sex, language, or religion, 
and to encourage recognition of the interdependence of the peoples of 
the world; and 

d. to ensure equal treatment in social, economic, and commercial 
matters for all Members of the United Nations and their nationals, and 
also equal treatment for the latter in the administration of justice, with- 
out prejudice to the attainment of the foregoing objectives and subject 
to the provisions of Article 80. 

Article 77 

1. The trusteeship system shall apply to such territories in the fol- 
lowing categories as may be placed thereunder by means of trusteeship 
agreements: 

a. territories now held under mandate; 

&. territories which may be detached from enemy states as a result 
of the Second World War; and 

0. territories voluntarily placed under the system by states respon- 
sible for their administration. 
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2. It wiU be a matter for subsequent agreement as to which terri- 
tories in the foregoing categories will be brought under the trustee- 
ship system and upon what terms. 

Article 78 

The trusteeship system shall not apply to territories which have 
become Members of the United Nations, relationship among which 
shall be based on respect for the principle of sovereign equality. 

Article 79 

The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be 
agreed upon by the states directly concerned, including the mandatory 
power in the case of territories held under mandate by a Member of 
the United Nations, and shall be approved as provided for in Articles 83 
and 85. 


Article 80 

1. Except as may be agreed upon in individual trusteeship agree- 
ments, made under Articles 77, 79, and 81, placing each territory un- 
der the trusteeship system, and until such agreements have been con- 
cluded, nothing in this Chapter shall be construed in or of itself to 
alter in any manner the rights whatsoever of any states or any peoples 
or the ternis of existing international instruments to which Members 
of the United Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and conclusion 
of agreements for placing mandated and other territories under the 
trusteeship system as provided for in Article 77, 

Article 81 

The trusteeship agreement shall in each case include the terms un- 
der which the trust territory will be administered and designate the 
authority which will exercise the administration of the trust territory. 
Such authority, hereinafter called the administering authority, may be 
one or more states or the Organization itself. 

Article 82 

There may be designated, in any trusteeship agreement, a strategic 
area or areas which may include part or all of die trust territory to 
which the agreement applies, without prejudice to any special agree- 
ment or agreements made under Article 43, 
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Article 83 

1. AH functions of the United Nations relating to strategic areas, 
including the approval of the terms of the trusteeship agreements and 
of their alteration or amendment, shall be exercised by the Security 
Council. 

2. The basic objectives set forth in Article 76 shall be applicable to 
the people of each strategic area. 

S. The Security Council shall, subject to the provisions of the trustee- 
ship agreements and without prejudice to security considerations, 
avail itself of the assistance of the Trusteeship Council to perform 
those functions of the United Nations under the trusteeship system 
relating to political, economic, social, and educational matters in the 
strategic areas. 

Article 84 

It shall be the duty of the administering authority to ensure that the 
trust territory shall play its part in the maintenance of international 
peace and security. To this end the administering authority may make 
use of volunteer forces, facilities, and assistance from the trust terri- 
tory in carrying out the obligations towards the Security Council un- 
dertaken in this regard by the administering authority, as well as for 
local defense and the maintenance of law and order within the trust 
territory. 


Article 85 

1. The functions of the United Nations with regard to trusteeship 
agreements for all areas not designated as strategic, including the 
approval of the terms of the trusteeship agreements and of their al- 
teration or amendment, shall be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the 
General Assembly, shall assist the General Assembly in carrying out 
these functions. 

CHAPTER XIII. THE TRUSTEESHIP COUNCIL 

CoMPOsmoN 
Article 86 

1* The Trusteeship Council shall consist of the following Members 
of the United Nations: 

a. those Members administering trust territories; 
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b. such of those Members mentioned by name in Article 23 as are 
not administering trust territories; and 

c. as many other Members elected for three-year terms by the Gen- 
eral Assembly as may be necessary to ensure that the total number of 
members of the Trusteeship Council is equally divided between those 
Members of the United Nations which administer trust territories and 
those which do not. 

2. Each member of the Trusteeship Council shall designate one 
specially qualified person to represent it therein. 

Functions and Powers 
Article 87 

The General Assembly and, under its authority, the Trusteeship 
Coimcil, in carrying out their functions, may: 

а. consider reports submitted by the administering authority; 

б. accept petitions and examine them in consultation with the ad- 
ministering authority; 

c. provide for periodic visits to the respective trust territories at 
times agreed upon with the administering authority; and 

d, take these and other actions in conformity with the terms of the 
trusteeship agreements. 

Article 88 

The Trusteeship Council shall formulate a questionnaire on the 
political, economic, social, and educational advancement of the in- 
habitants of each trust territory, and the administering authority for 
each trust territory within the competence of the General Assembly 
shall make an annual report to the General Assembly upon the basis 
of such questionnaire. 


Voting 
Article 89 

1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority 
of the members present and voting. 

Procedube 
Article 90 

1. The Trusteeship Council shall adopt its own rules of procedure, 
including the method of selecting its President. 
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2. The Trusteeship Council shall meet as required in accordance 
with its rules, which shall include provision for the convening of meet- 
ings on the request of a majority of its members. 

Article 91 

The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized 
agencies in regard to matters with which they are respectively con- 
cerned. 

CHAPTER XIV. THE INTERNATIONAL COURT OF 

JUSTICE 

Article 92 

The International Court of Justice shall be the principal judicial 
organ of the United Nations. It shall function in accordance with the 
annexed Statute, which is based upon the Statute of the Permanent 
Court of International Justice and forms an integral part of the present 
Charter. 


Article 93 

1. All Members of the United Nations are ipso facto parties to the 
Statute of the International Court of Justice. 

2. A state which is not a Member of the United Nations may be- 
come a party to the Statute of the International Court of Justice on 
conditions to be determined in each case by the General Assembly 
upon the recommendation of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to comply with 
the decision of the International Court of Justice in any case to which 
it is a party. 

2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems neces- 
sary, make recommendations or decide upon measures to be taken to 
give effect to the judgment. 

Article 95 

Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tri- 
bunals by virtue of agreements already in existence or which may be 
concluded in the future. 



DOCUMENTS 


607 


Article 96 

1. The General Assembly or the Security Council may request the 
International Court of Justice to give an advisory opinion on any legal 
question, 

2, Other organs of the United Nations and specialized agencies, 
which may at any time be so authorized by the General Assembly, 
may also request advisory opinions of the Court on legal questions 
arising within the scope of their activities. 

CHAPTER XV. THE SECRETARIAT 
Article 97 

The Secretariat shall comprise a Secretary-General and such staff 
as the Organization may require. The Secretary-General shall be ap- 
pointed by the General Assembly upon the recommendation of the 
Security Council. He shall be the ci^ef administrative officer of the 
Organization. 


Article 98 

The Secretary-General shall act in that capacity in aU meetings of 
the General Assembly, of the Security Council, of the Economic and 
Social Council, and of the Trusteeship Council, and shall perform 
such other functions as are entrusted to him by these organs. The 
Secretary-General shall make an annual report to the General As- 
sembly on the work of the Organization. 

Article 99 

The Secretary-General may bring to the attention of the Security 
Council any matter which in his opinion may threaten the maintenance 
of international peace and security. 

Article 100 

1. In the performance of their duties the Secretary-General and the 
staff shall not seek or receive instructions from any government or 
from any other authority external to the Organization. They shall re- 
frain from any action which might reflect on their position as inter- 
national officials responsible only to the Organization, 

2. Each Member of the United Nations imdertakes to respect the 
exclusively international character of the responsibilities of the Secre- 
tary-General and the staff and not to seek to influence them in the 
discharge of their responsibilities. 
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Article 101 

1. The staff shall be appointed by the Secretary-General under regu- 
lations established by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic 
and Social Council, the Trusteeship Council, and, as required, to other 
organs of the United Nations. These staffs shall form a part of the 
Secretariat. 

3. The paramount consideration in the employment of the staff and 
in the determination of the conditions of service shall be the necessity 
of securing the highest standards of efficiency, competence, and in- 
tegrity. Due regard shall be paid to the importance of recruiting the 
staff on as wide a geographical basis as possible. 

CHAPTER XVI. MISCELLANEOUS PROVISIONS 

Article 102 

1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes 
into force shall as soon as possible be registered with the Secretariat 
and published by it. 

2. No party to any such treaty or international agreement which 
has not been registered in accordance with the provisions of Para- 
graph 1 of this Article may invoke that treaty or agreement before any 
organ of the United Nations. 

Article 103 

In the event of a conflict between the obligations of the Members 
of the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. 

Article 104 

The Organization shall enjoy in the territory of each of its Members 
such legal capacity as may be necessary for the exercise of its func- 
tions and the fulfillment of its purposes. 

Article 105 

1. The Organization shall enjoy in the territory of each of its Mem- 
bers such privileges and immunities as are necessary for the fulfillment 
of its purposes. 

2. Representatives of the Members of the United Nations and of- 
ficials of the Organization shall similarly enjoy such privileges and im- 
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munities as are necessary for the independent exercise of their func- 
tions in connection with the Organization. 

3. The General Assembly may make recommendations with a view 
to determining the details of the application of Paragraphs 1 and 2 of 
this Article or may propose conventions to the Members of the United 
Nations for this purpose. 

CHAPTER XVIL TRANSITIONAL SECURITY 
ARRANGEMENTS 

Article 106 

Pending the coming into force of such special agreements referred 
to in Article 43 as in the opinion of the Security Council enable it to 
begin the exercise of its responsibilities under Article 42, the parties 
to the Four-Nation Declaration, signed at Moscow, October 30, 1943, 
and France, shall, in accordance with the provisions of Paragraph 5 
of that Declaration, consult with one another and as occasion re- 
quires with other Members of the United Nations with a view to such 
joint action on behalf of the Organization as may be necessary for the 
purpose of maintaining international peace and security. 

Article 107 

Nothing in the present Charter shall invalidate or preclude action, 
in relation to any state which during the Second World War has been 
an enemy of any signatory to the present Charter, taken or authorized 
as a result of that war by the Governments having responsibility for 
such action. 

I 

CHAPTER XVIII. AMENDMENTS 

Article 108 

Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a 
vote of two thirds of the members of the General Assembly and ratified 
in accordance with their respective constitutional processes by two 
thirds of the Members of the United Nations, including all the per- 
manent members of the Security Council. 

Article 109 

1. A General Conference of the Members of the United Nations for 
the purpose of reviewing the present Charter may be held at a date 
and place to be fixed by a two-thirds vote of the members of the Gen- 
eral Assembly and by a vote of any seven members of the Security 
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Council. Each Member of the United Nations shall have one vote in 
the conference. 

2. Any alteration of the present Charter recommended by a two- 
thirds vote of the conference shall take effect when ratified in accord- 
ance with their respective constitutional processes by two thirds of the 
Members of the United Nations including all the permanent members 
of the Security Council. 

3. If such a conference has not been held before the tenth annual 
session of the General Assembly following the coming into force of the 
present Charter, the proposal to call such a conference shall be placed 
on the agenda of that session of the General Assembly, and the con- 
ference shall be held if so decided by a majority vote of the members 
of the General Assembly and by a vote of any seven members of the 
Security Council. 


CHAPTER XIX. RATIFICATION AND SIGNATURE 
Article 110 

1. The present Charter shall be ratified by the signatory states in 
accordance with their respective constitutional processes. 

2. The ratifications shall be deposited with the Government of the 
United States of America, which shall notify all the signatory states 
of each deposit as well as the Secretary-General of the Organization 
when he has been appointed, 

3. The present Charter shall come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and North- 
ern Ireland, and the United States of America, and by a majority of 
the other signatory states. A protocol of the ratifications deposited 
shall thereupon be drawn up by the Government of the United States 
of America which shall communicate copies thereof to all the signatory 
states. 

4. The states signatory to the present Charter which ratify it after 
it has come into force wiU become original Members of the United 
Nations on the date of the deposit of their respective ratifications. 

Article 111 

The present Charter, of which the Chinese, French, Russian, Eng- 
lish, and Spanish texts are equally authentic, shall remain deposited in 
the archives of the Government of the United States of America. 
Duly certified copies thereof shall be transmitted by that Govern- 
ment to the Governments of the other signatory states. 
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In faith whereof the representatives of the Governments of the 
United Nations have signed the present Charter, 

Done at the city of San Francisco the twenty-sixth day of June, one 
thousand nine hundred and forty-five. 

(7) Statute of the International Court of Justice, Signed at the United 
Nations Conference on International Organization, San Francisco, 
California, June 26, 1945 

Article 1 

The International Court of Justice established by the Charter of 
the United Nations as the principal judicial organ of the United Na- 
tions shall be constituted and shall function in accordance with the 
provisions of the present Statute. 

CHAPTER I. ORGANIZATION OF THE COURT 

Article 2 

The Court shall be composed of a body of independent judges, 
elected regardless of their nationality from among persons of high 
moral character, who possess the qualifications required in their re- 
spective countries for appointment to the highest judicial offices, or 
are jurisconsults of recognized competence in international law. 

Article 3 

1. The Court shall consist of fifteen members, no two of whom may 
be nationals of the same state. 

2. A person who for the purposes of membership in the Court could 
be regarded as a national of more than one state shall be deemed to be 
a national of the one in which he ordinarily exercises civil and political 
rights. 

Article 4 

1. The members of the Court shall be elected by the General As- 
sembly and by the Security Council from a list of persons nominated 
by the national groups in the Permanent Court of Arbitration, in ac- 
cordance with the following provisions. 

2. In the case of Members of the United Nations not represented 
in the Permanent Court of Arbitration, candidates shall be nominated 
by national groups appointed for this purpose by their governments 
under the same conditions as those prescribed for members of the Per- 

Ibid. See also, International Court of Justice, Series D, No. 1 ( Second Edi- 
tion), May 1947. 
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manent Court of Arbitration by Article 44 of the Convention of The 
Hague of 1907 for the pacific settlement of international disputes. 

3. The conditions under which a state which is a party to the present 
Statute but is not a Member of the United Nations may participate 
in electing the members of the Court shall, in the absence of a special 
agreement, be laid down by the General Assembly upon recommenda- 
tion of the Security Council. 

Article S 

1. At least three months before the date of the election, the Secre- 
tary-General of the United Nations shall address a written request to 
the members of the Permanent Court of Arbitration belonging to the 
states which are parties to the present Statute, and to the members of 
the national groups appointed under Article 4, Paragraph 2, inviting 
them to undertake, within a given time, by national groups, the nomi- 
nation of persons in a position to accept the duties of a member of 
the Court 

2. No group may nominate more than four persons, not more than 
two of whom shall be of their own nationality. In no case may the 
number of candidates nominated by a group be more than double the 
number of seats to be filled. 


Article 6 

Before making these nominations, each national group is recom- 
mended to consult its highest court of justice, its legal faculties and 
schools of law, and its national academies and national sections of 
international academies devoted to the study of law. 

Article 7 

1. The Secretary-General shall prepare a list in alphabetical order 
of all the persons thus nominated. Save as provided in Article 12, 
Paragraph 2, these shall be the only persons eligible. 

2. The Secretary-General shall submit this list to the General As- 
sembly and to the Security Council. 

Article 8 

The General Assembly and the Security Council shall proceed inde- 
pendently of one another to elect the members of the Court. 

Article 9 

At every election, the electors shall bear in mind not only that the 
persons to be elected should individually possess the qualifications 
required, but also that in the body as a whole the representation of the 
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main forms of civilization and of the principal legal systems of the 
world should be assured. 

Article 10 

1. Those candidates who obtain an absolute majority of votes in the 
General Assembly and in the Security Council shall be considered as 
elected. 

2. Any vote of the Security Council, whether for the election of 
judges or for the appointment of rhembers of the conference envisaged 
in Article 12, shall be taken without any distinction between perma- 
nent and non-permanent members of the Secmrity Council. 

3. In the event of more than one national of the same state obtain- 
ing an absolute majority of the votes both of the General Assembly 
and of the Security Council, the eldest of these only shall be con- 
sidered as elected. 


Article 11 

If, after the first meeting held for the purpose of the election, one or 
more seats remain to be filled, a second and, if necessary, a third meet- 
ing shall take place. 


Article 12 

1. If, after the third meeting, one or more seats stiH remain un- 
filled, a joint conference consisting of six members, three appointed 
by the General Assembly and three by the Security Council, may be 
formed at any time at the request of either the General Assembly or 
the Security Council, for the purpose of choosing by the vote of an 
absolute majority one name for each seat still vacant, to submit to the 
General Assembly and the Security Council for their respective ac- 
ceptance. 

2. If the joint conference is unanimously agreed upon any person 
who fulfills the required conditions, he may be included in its list, 
even though he was not included in the list of nominations referred to 
in Article 7. 

3. If the joint conference is satisfied that it will not be successful in 
procuring an election, those members of the Court who have already 
been elected shall, within a period to be fixed by the Security Coun- 
cil, proceed to fill the vacant seats by selection from among those can- 
didates who have obtained votes either in the General Assembly or in 
the Security Council. 

4. In the event of an equality of votes among the judges, the eldest 
judge shall have a casting vote. 
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Article 13 

1. The members of the Court shall be elected for nine years and 
may be re-elected; provided, however, that of the judges elected at 
the first election, the terms of five judges shall expire at the end of 
three years and the terms of five more judges shall expire at the end 
of six years. 

2. The judges whose terms are to expire at the end of the above- 
mentioned initial periods of three and six years shaU be chosen by lot 
to be drawn by the Secretary-General immediately after the first elec- 
tion has been completed. 

3. The members of the Court shall continue to discharge their duties 
until their places have been filled. Though replaced, they shall finish 
any cases which they may have begun. 

4 In the case of the resignation of a member of the Court, the resig- 
nation shall be addressed to the President of the Court for transmis- 
sion to the Secretaiy-General. This last notification makes the place 
vacant. 

Article 14 

Vacancies shall be filled by the same method as that laid down for 
the first election, subject to the following provision: the Secretary- 
General shall, within one month of the occurrence of the vacancy, pro- 
ceed to issue the invitations provided for in Article 5, and the date of 
the election shall be fixed by the Security Council. 

Article IS 

A member of the Court elected to replace a member whose term of 
oflSce has not expired shall hold oflSce for the remainder of his prede- 
cessors term. 


Article 16 

1, No member of the Court may exercise any political or adminis- 
trative function, or engage in any other occupation of a professional 
nature. 

2. Any doubt on this point shall be settled by the decision of the 
Court. 


Article 17 

1. No member of the Court may act as agent, counsel, or advocate 
in any case. 

2. No member may participate in the decision of any case in which 
he has previously taken part as agent, counsel, or advocate for one of 
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the parties, or as a meraber of a national or international court, or of 
a commission of enquiry, or in any other capacity. 

3. Any doubt on this point shall be settled by the decision of the 
Court. 


Article 18 

1. No member of the Court can be dismissed unless, in the unani- 
mous opinion of the other members, he has ceased to fulfill the re- 
quired conditions. 

2. Formal notification thereof shall be made to the Secretary-General 
by the Registrar. 

3. This notification makes the place vacant. 

Article 19 

The members of the Court, when engaged on the business of the 
Court, shall enjoy diplomatic privileges and immunities. 

Article 20 

Every member of the Court shall, before taking up his duties, make 
a solemn declaration in open cornt that he will exercise his powers 
impartially and conscientiously. 

Article 21 

1. The Court shall elect its President and Vice-President for three 
years; they may be re-elected. 

2. The Court shall appoint its Registrar and may provide for the 
appointment of such other oflBcers as may be necessary. 

Article 22 

1. The seat of the Court shall be established at The Hague. This, 
however, shall not prevent the Court from sitting and exercising its 
functions elsewhere whenever the Court considers it desirable. 

2. The President and the Registrar shall reside at the seat of the 
Court. 


Article 2S 

1. The Court shall remain permanently in session, except during the 
judicial vacations, the dates and duration of which shall be fixed by the 
Court. 

2. Members of the Court are entitled to periodic leave, the dates 
and duration of which shall be fixed by the Court, having in mind the 
distance between The Hague and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave 
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or prevented from attending by illness or other serious reasons duly 
explained to the President, to hold themselves permanently at the 
disposal of the Court. 


Article 24 

1. If, for some special reason, a member of the Court considers that 
he should not take part in the decision of a particular case, he shall so 
inform the President. 

2. If the President considers that for some special reason one of the 
members of the Court should not sit in a particular case, he shall give 
him notice accordingly. 

3. If in any such case , the member of the Court and the President 
disagree, the matter shall be settled by the decision of the Court. 

Article 25 

1. The full Court shall sit except when it is expressly provided other- 
wise in the present Statute. 

2. Subject to the condition that the number of judges available to 
constitute the Court is not thereby reduced below eleven, the Rules of 
the Court may provide for allowing one or more judges, according to 
circumstances and in rotation, to be dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 

Article 26 

1. The Court may from time to time form one or more chambers, 
composed of three or more judges as the Court may determine, for 
dealing with particular categories of cases; for example, labor cases 
and cases relating to transit and communications. 

2. The Court may at any time form a chamber for dealing with a 
particular case. The number of judges to constitute such a chamber 
shall be determined by the Court with the approval of the parties. 

S. Cases shall be heard and determined by the chamber provided 
for in this Article if the parties so request. 

Article 27 

A judgment given by any of the chambers provided for in Articles 26 
and 29 shall be considered as rendered by the Court. 

Article 28 

The chambers provided for in Articles 26 and 29 may, with the con- 
sent of the parties, sit and exercise their functions elsewhere than at 
The Hague. 
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Article 29 

With a view to the speedy despatch of business, the Court shall form 
annually a chamber composed of five judges which, at the request of 
the parties, may hear and determine cases by summary procedure. In 
addition, two judges shall be selected for the purpose of replacing 
judges who find it impossible to sit. 

Article 30 

1. The Court shall frame rules for carrying out its functions. In 
particular, it shall lay down rules of procedure. 

2. The Rules of the Court may provide for assessors to sit with the 
Court or with any of its chambers, without the right to vote. 

Article 31 

1. Judges of the nationality of each of the parties shall retain their 
right to sit in the case before the Coxurt. 

2. If the Court includes upon the Bench a judge of the nationality 
of one of the parties, any other party may choose a person to sit as 
judge. Such person shall be chosen preferably from among those per- 
sons who have been nominated as candidates as provided in Articles 
4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality 
of the parties, each of these parties may proceed to choose a judge as 
provided in Paragraph 2 of this Article. 

4. The provisions of this Article shall apply to the case of Articles 26 
and 29, In such cases, the President shall request one or, if necessary, 
two of the members of the Court forming the chamber to give place to 
the members of the Court of the nationality of the parties concerned, 
and, failing such, or if they are unable to be present, to the judges 
specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, 
for the purpose of the preceding provisions, be reckoned as one party 
only. Any doubt upon this point shall be settled by the decision of the 
Court. 

6. Judges chosen as laid down in Paragraphs 2, 3, and 4 of this Ar- 
ticle shall fulfill the conditions required by Articles 2, 17 (Paragraph 
2), 20, and 24 of the present Statute. They shall take part in the de- 
cision on terms of complete equality with their colleagues. 

Article 32 

1, Each member of the Court shall receive an annual salary, 

2. The President shall receive a special annual allowance. 
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3. The Vice-President shall receive a special allowance for every 
day on which he acts as President, 

4. The judges chosen under Article 31, other than members of the 
Court, shall receive compensation for each day on which they exercise 
their functions. 

5. These salaries, allowances, and compensation shall be fixed by 
the General Assembly. They may not be decreased during the term 
of oflSce. 

6. The salary of the Registrar shall be fixed by the General Assem- 
bly on the proposal of the Court. 

’ 7. Regulations made by the General Assembly shall fix the condi- 
tions under which retirement pensions may be given to members of the 
Court and to the Registrar, and the conditions under which members 
of the Court and the Registrar shall have their traveling expenses re- 
funded. 

8. The above salaries, allowances, and compensation shall be free 
of all taxation. 


Article 33 

The expenses of the Court shall be borne by the United Nations in 
such a manner as shall be decided by the General Assembly. 

CHAPTER IL COMPETENCE OF THE COURT 
Article 34 

1. Only states may be parties in cases before the Coxirt. 

2. The Court, subject to and in conformity with its Rules, may re- 
quest of pubHc international organizations information relevant to 
cases before it, and shall receive such information presented by such 
organizations on their own initiative. 

3. Whenever the construction of the constituent instrument of a 
public international organization or of an international convention 
adopted thereunder is in question in a case before the Court, the 
Registrar shall so notify the public international organization con- 
cerned and shall communicate to it copies of all the written proceed- 
ings. 


Article 35 

1. The Court shall be open to the states parties to the present 
Statute. 

2. The conditions under which the Court shall be open to other 
states shall, subject to the special provisions contained in treaties in 
force, be laid down by the Security Council, but in no case shall such 
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conditions place the parties in a position of inequality before the 
Court. 

3. When a state which is not a Member of the United Nations is a 
party to a case, the Court shall fix the amount which that party is to 
contribute towards the expenses of the Court. This provision shall 
not apply if such state is bearing a share of the expenses of the Court. 

Article S6 

1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare 
that they recognize as compulsory ipso facto and without special agree- 
ment, in relation to any other state accepting the same obligation, the 
jurisdiction of the Court in all legal disputes concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 

8, The declarations referred to above may be made unconditionally 
or on condition of reciprocity on the part of several or certain states, 
or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General 
of the United Nations, who shall transmit copies thereof to the parties 
to the Statute and to the Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Perma- 
nent Court of International Justice and which are still in force shall be 
deemed, as between the parties to the present Statute, to be accept- 
ances of the compulsory jurisdiction of the International Court of 
Justice for the period which they still have to run and in accordance 
with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 

Article 37 

Whenever a treaty or convention in force provides for reference of 
a matter to a tribunal to have been instituted by the League of Na- 
tions, or to the Permanent Court of Internationa Justice, the matter 
shall, as between the parties to the present Statute, be referred to the 
International Court of Justice, 
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Article S8 

1, The Court, whose function is to decide in accordance with inter- 
national law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establish- 
ing rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as 
law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to de- 
cide a case ex aequo et hono, if the parties agree thereto. 


CHAPTER III. PROCEDURE 
Article 39 

1. The official languages of the Court shall be French and English. 
If the parties agree that the case shall be conducted in French, the 
judgment shall be delivered in French. If the parties agree that the 
case shall be conducted in English, the judgment shall be delivered 
in English. 

2. In the absence of an agreement as to which language shall be 
employed, each party may, in the pleadings, use the language which 
it prefers; the decision of the Court shall be given in French and Eng- 
lish. In this case the Court shall at the same time determine which of 
the two texts shall be considered as authoritative. 

3. The Court shall, at the request of any party, authorize a language 
other than French or English to be used by that party. 

Article 40 

1. Cases are brought before the Court, as the case may be, either 
by the notification of the special agreement or by a written application 
addressed to the Registrar. In either case the subject of the dispute 
and the parties shall be indicated. 

2. The Registrar shall forthwith communicate the application to all 
concerned, 

3. He shall also notify the Members of the United Nations through 
the Secretary-General, and also any other states entitled to appear 
before the Court. 
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Article 41 

1. The Court shall have the power to indicate, if it considers that 
circumstances so require, any provisional measures which ought to be 
taken to preserve the respective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall 
forthwith be given to the parties and to the Security Council. 

Article 42 

1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the 
Court. 

3. The agents, counsel, and advocates of parties before the Court 
shall enjoy the privileges and immunities necessary to the independent 
exercise of their duties. 


Article 43 

1. The procedure shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the 
Court and to the parties of memorials, counter-memorials and, if neces- 
sary, replies; also all papers and documents in support. 

3. These communications shall be made through the Registrar, in 
the order and within the time fixed by the Court. 

4. A certified copy of every document produced by one party shall 
be communicated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of 
witnesses, experts, agents, counsel, and advocates. 

Article 44 

1. For the service of all notices upon persons other than the agents, 
counsel, and advocates, the Court shall apply direct to the government 
of the state upon whose territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be taken 
to procure evidence on the spot. 

Article 45 

The hearing shall be under the control of the President or, if he is 
unable to preside, of the Vice-President; if neither is able to preside, 
the senior judge present shall preside. 

Article 46 

The hearing in Court shall be public, unless the Court shall decide 
otherwise, or unless the parties demand that the public be not ad- 
mitted. 



622 


CHARTER OF THE UNITED NATIONS 
Article 47 

1. Minutes shall be made at each hearing and signed by the Regis- 
trar and the President, 

2. These minutes alone shall be authentic. 

Article 48 

The Court shall make orders for the conduct of the case, shall de- 
cide the form and time in which each party must conclude its argu- 
ments, and make all arrangements connected with the taking of evi- 
dence. 


Article 49 

The Court may, even before the hearing begins, caU upon the agents 
to produce any document or to supply any explanations. Formal note 
shall be taken of any refusal. 

Article SO 

The Court may, at any time, entrust any individual, body, bureau, 
commission, or other organization that it may select, with the task of 
carrying out an enquiry or giving an expert opinion. 

Article 51 

During the hearing any relevant questions are to be put to the wit- 
nesses and experts under the conditions laid down by the Court in 
the rules of procedure referred to in Article 30. 

Article 52 

After the Court has received the proofs and evidence within the time 
specified for the purpose, it may refuse to accept any further oral or 
written evidence that one party may desire to present unless the other 
side consents. 


Article S3 

1. Whenever one of the parties does not appear before the Court, 
or fails to defend its case, the other party may call upon the Court to 
decide in favor of its claim. 

2. The Court must, before doing so, satisfy itself, not only that it 
has jurisdiction in accordance with Articles 36 and 37, but also that 
the claim is well founded in fact and law. 

Article 54 

1. When, subject to the control of the Court, the agents, counsel, 
and advocates have completed their presentation of the case, the 
President shall declare the hearing closed. 
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2, The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and 
remain secret. 


Article 55 

1. All qtiestions shall be decided by a majority of the judges pres- 
ent. 

2. In the event of an equality of votes, the President or the judge 
who acts in his place shall have a casting vote. 

Article 56 

1. The judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in 
the decision. 


Article 57 

If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to deliver a separate 
opinion. 

Article 58 

The judgment shall be signed by the President and by the Registrar. 
It shall be read in open court, due notice having been given to the 
agents. 

Article 59 

The decision of the Court has no binding force except between the 
parties and in respect of that particular case. 

Article 60 

The judgment is final and without appeal. In the event of dispute 
as to the meaning or scope of the judgment, the Court shall construe 
it upon the request of any party. 

Article 61 

1. An application for revision of a judgment may be made only when 
it is based upon the discovery of some fact of such a nature as to be a 
decisive factor, which fact was, when the judgment was given, un- 
known to the Court and also to the party claiming revision, always 
provided that such ignorance was not due to negligence. 

2. The proceedings for revision shall be opened by a judgment of 
the Court expressly recording the existence of the new fact, recogniz- 
ing that it has such a character as to lay the case open to revision, and 
declaring the application admissible on this ground. 
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S. The Court may require previous compliance with the terms of the 
judgment before it admits proceedings in revision. 

4. The application for revision must be made at latest within six 
months of tibe discovery of the new fact. 

5. No application for revision may be made after the lapse of ten 
years from the date of the judgment. 

Article 62 

1. Should a state consider that it has an interest of a legal nature 
which may be affected by the decision in the case, it may submit a 
request to the Court to be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 

Article 63 

1. Whenever the construction of a convention to which states other 
than those concerned in the case are parties is in question, the Regis- 
trar shall notify all such states forthwith. 

2. Every state so notified has the right to intervene in the proceed- 
ings; but if it uses this right, the construction given by the judgment 
wiU be equally binding upon it. 

Article 64 

Unless otherwise decided by the Court, each party shall bear its own 
costs. 


CHAPTER IV, ADVISORY OPINIONS 
Article 65 

1. The Court may give an advisory opinion on any legal question 
at the request of whatever body may be authorized by or in accord- 
ance with the Charter of the United Nations to make such a request. 

2. Questions upon which the advisory opinion of the Court is asked 
shall be laid before the Court by means of a written request contain- 
ing an exact statement of the question upon which an opinion is re- 
quired, and accompanied by all documents likely to throw light upon 
the question. 

Article 66 

1. The Registrar shall forthwith give notice of the request for an 
advisory opinion to aU states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct com- 
munication, notify any state entitled to appear b^for^ fhe Court or 
international organization considered by the' Court, or,"shbuid it not be 



DOCUMENTS 625 

sitting, by the President, as likely to be able to furnish information 
on the question, that the Court will be prepared to receive, within a 
time limit to be fixed by the President, written statements, or to hear, 
at a public sitting to be held for the purpose, oral statements relating 
to the question. 

3, Should any such state entitled to appear before the Court have 
failed to receive the special communication referred to in Paragraph 2 
of this Article, such state may express a desire to submit a written 
statement or to be heard; and the Court will decide. 

4. States and organizations having presented written or oral state- 
ments or both shall be permitted to comment on the statements made 
by other states or organizations in the form, to the extent, and within 
the time limits which the Court, or, should it not be sitting, the Presi- 
dent, shall decide in each particular case. Accordingly, the Registrar 
shall in due time communicate any such written statements to states 
and organizations having submitted similar statements. 

Article 67 

The Court shall deliver its advisory opinions in open Court, notice 
having been given to the Secretary-General and to the representatives 
of Members of the United Nations, or other states and of international 
organizations immediately concerned. 

Article 68 

In the exercise of its advisory functions the Court shall further be 
guided by the provisions of the present Statute which apply in conten- 
tious cases to the extent to which it recognizes them to be applicable. 

CHAPTER V. AMENDMENT 

Article 69 

Amendments to the present Statute shall be effected by the same 
procedure as is provided by the Charter of the United Nations for 
amendments to that Charter, subject however to any provisions which 
the General Assembly upon recommendation of the Security Council 
may adopt concerning the participation of states which are parties to 
the present Statute but are not Members of the United Nations. 

Article 70 

The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary, through written communica^ 
Hons to the Secretary-General, for consideration in conformity with 
the provisionis of Article 69* 
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(8) Agreement between the United Nations and the Food and Agri- 
culture Organization of the United Nations, Signed at Lake Suc- 
cess, February 4, 1947 

Article 57 of the Charter of the United Nations provides that spe- 
cialized agencies, established by inter-governmental agreement and 
having v^ide international responsibilities as defined in their basic 
instruments in economic, social, cultural, educational, health, and 
related fields, shall be brought into relationship with the United Na- 
tions. 

Article XIII of the Constitution of the Food and Agiiculture Or- 
ganization of the United Nations provides that the Organization shall 
constitute a part of any general international organization to which 
may be entrusted the co-ordination of the activities of international 
organizations with specialized responsibilities. 

Therefore, the United Nations and the Organization agree as fol- 
lows; 


Article I 

The United Nations recognizes the Food and Agriculture Organiza- 
tion of the United Nations as a specialized agency and as being re- 
sponsible for taking such action as may be appropriate under its basic 
instrument for the accomplishment of the purposes set forth therein. 

Article II 

Reciprocal representation 

1. Representatives of the United Nations shall be invited to attend 
the meetings of the Conference of the Food and Agriculture Or- 
ganization of the United Nations and its committees, the Executive 
Committee, and such general, regional or other spe.cial meetings as 
the Organization may convene, and to participate, without vote, in 
the deliberations of these bodies. 

2. Representatives of the Food and Agriculture Organization of the 
United Nations shall be invited to attend meetings of the Economic 
and Social Council of the United Nations (hereinafter called the 
Council) and of its commissions and committees and to participate, 
without vote, in the deliberations of these bodies with respect to items 
on their agenda relating to matters within the scope of its activities. 

3. Representatives of the Food and Agriculture Organization of the 
United Nations shall be invited to attend meetings of the General 

Draft agreement signed June 10, 1946, approved by the General Assembly, 
December 14; final text signed, February 4, 1947. UN, Doc. A/78, September 30, 
1946. 
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Assembly for purposes of consultation on matters witbin the scope of 
its activities. 

4. Representatives of the Food and Agriculture Organization of 
the United Nations shall be invited to attend meetings of the main 
committees of the General Assembly when matters within the scope 
of its activities are under discussion and to participate, without vote, 
in such discussions. 

5. Representatives of the Food and Agriculture Organization of the 
United Nations shall be invited to attend the meetings of the Trustee- 
ship Council and to participate, without vote, in the deliberations 
thereof with respect to items on the agenda relating to matters within 
the scope of its activities. 

6. Written statements of the Food and Agriculture Organization of 
the United Nations shall be distributed by the Secretariat of the 
United Nations to all Members of the General Assembly, the Council, 
and its commissions and the Trusteeship Council as appropriate. 

Article III 


Proposal of agenda items 

Subject to such preliminary consultation as may be necessary, the 
Food and Agriculture Organization of the United Nations shall in- 
clude on the agenda of the Conference or Executive Committee items 
proposed to it by the United Nations. Similarly, the Council and its 
commissions and the Trusteeship Council shall include on their agenda 
items proposed by the Conference or Executive Committee of the 
Organization. 

Article IV 

Recommendations of the United Nations 

1. The Food and Agriculture Organization of the United Nations, 
having regard to the obligation of the United Nations to promote the 
objectives set forth in Article 55 of the Charter and the fonction and 
power of the Council, under Article 62 of the Charter, to make or 
initiate studies and reports with respect to international, economic, 
social, cultural, educational, health and related matters and to make 
recommendations concerning these matters to the specialized agencies 
concerned, and having regard, also to the responsibility of the United 
Nations, under Articles 58 and 63 of the Charter, to make recommen- 
dations for the co-ordination of the policies and activities of such 
specialized agencies, agrees to arrange for the submission, as soon as 
possible, to the appropriate organ of the Organization, of all formal 
recommendations which the United Nations may make to it. 
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2. The Food and Agriculture Organization of the United Nations 
agrees to enter into consultation with the United Nations upon re- 
quest with respect to such recommendations, and in due course to re- 
port to the United Nations on the action taken by the Organization 
or by its members to give effect to such recommendations, or on the 
other results of their consideration. 

3. The Food and Agriculture Organization of the United Nations 
affirms its intention of co-operating in whatever further measures may 
be necessary to make co-ordination of the activities of specialized 
agencies and those of the United Nations, fully effective. In par- 
ticular, it agrees to participate in, and to co-operate with any body or 
bodies which the Council may establish for the purpose of facilitating 
such co-ordination and to furnish such information as may be re- 
quired for the carrying out of this purpose. 

Article V 

Exchange of information and documents 

1. Subject to such arrangements as may be necessary for the safe- 
guarding of confidential material, the fullest and promptest exchange 
of information and documents shall be made between the United 
Nations and the Food and Agriculture Organization of the United 
Nations. 

2. Without prejudice to the generality of the provisions of para- 
graph 1; 

(a) the Food and Agriculture Organization of the United Nations 
agrees to transmit to the United Nations regular reports on the activi- 
ties of the Organization; 

(b) the Food and Agriculture Organization of the United Nations 
agrees to comply to the fullest extent practicable with any request 
which the United Nations may make for the furnishing of special re- 
ports, studies or information, subject to the conditions set forth in 
article XV; 

(c) the Secretary-General shall, upon request, consult with the 
Director-General regarding the provision to the Food and Agricul- 
ture Organization of the United Nations of such information as may 
be of special interest to the Organization. 

Article VI 

Assistance to the Security Council 
The Food and Agriculture Organization of the United Nations 
agrees to co-operate with the Economic and Social Council in furnish- 
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ing such information and rendering such assistance to the Security 
Council as that Council may request including assistance in canying 
out decisions of the Security Council for the maintenance or restora- 
tion of international peace and security. 

Article VII 

Assistance to the Trusteeship Council 

The Food and Agriculture Organization of the United Nations agrees 
to co-operate with the Trusteeship Council in the carrying out 
of its functions and in particular agrees that it will, to the greatest 
extent possible, render such assistance as the Trusteeship Council may 
request in regard to matters with which the Organization is concerned. 

Article VIII 

Non-self -governing territories 

The Food and Agriculture Organization of the United Nations 
agrees to co-operate with the United Nations in giving effect to the 
principles and obligations set forth in chapter XI of the Charter with 
regard to matters affecting the well-being and development of the 
peoples of non-self-governing territories. 

Article IX 

Relations with the International Court of Justice 

1. The Food and Agriculture Organization of the United Nations 
agrees to furnish any information which may be requested by the 
International Court of Justice in pursuance of Article 34 of the Statute 
of the Court. 

2. The General Assembly authorizes the Food and Agriculture Or- 
ganization of the United Nations to request advisory opinions of the 
International Court of Justice on legal questions arising within the 
scope of its activities other than questions concerning the mutual re- 
lationships of the Organization and the United Nations or other spe- 
cialized agencies. 

3. Such request may be addressed to the Court by the Conference 
or by the Executive Committee acting in pursuance of an authoriza- 
tion by the Conference. 

4. When requesting the International Court of Justice to give an 
advisory opinion the Food and Agriculture Organization of the United 
Nations shall inform the Economic and Social Council of the request. 
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Article X 

Headquarters and regional offices 

1, The permanent headquarters of the Food and Agriculture Organi- 
zation of the United Nations shall be situated at the permanent seat 
of the United Nations subject to: 

(a) the permanent headquarters of the United Nations being situ- 
ated at a place where the Food and Agriculture Organization of the 
United Nations can effectively and economically discharge its duties 
and maintain effective liaison with those specialized agencies with 
which it is particularly concerned; 

(&) satisfactory arrangements being made in a subsequent agree- 
ment between the Food and Agriculture Organization of the United 
Nations and the United Nations regarding the provision of a site and 
necessary facilities for the establishment of such headquarters. 

The United Nations shall provide the Food and Agriculture Organi- 
zation of the United Nations with appropriate assistance in the estab- 
lishment of the permanent headquarters of the Organization at the 
permanent seat of the United Nations. 

2. Any regional or branch oJBSces which the Food and Agriculture 
Organization of the United Nations may establish shall, so far as 
practicable, be closely associated with such regional or branch offices 
as the United Nations may establish. 

Article XI 


Personnel arrangements 

1. The United Nations and the Food and Agriculture Organization 
of the United Nations recognize that the eventual development of a 
single unified international civil service is desirable from the stand- 
point of effective administrative co-ordination, and with this end in 
view agree to develop common personnel standards, methods and 
arrangements designed to avoid serious discrepancies in terms and 
conditions of employment, to avoid competition in recruitment of per- 
sonnel, and to facilitate interchange of personnel in order to obtain the 
maximum benefit from their services. 

. 2. The United Nations and the Food and Agriculture Organization 
of the United Nations agree to co-operate to the fullest extent possible 
in achieving these ends and in particular they agree to: 

(a) consult together concerning the establishment of an Inter- 
national Civil Service Commission to advise on the means by which 
common standards of recruitment in the secretariats of the United 
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Nations and of the specialized agencies may be ensured; 

(b) consult together concerning other matters relating to the em- 
ployment of their officers and staff, including conditions of service, 
duration of appointments, classification, salary scales and allowances, 
retirement and pension rights and staff regulations and rules with a 
view to securing as much uniformity in these matters as shall be 
found practicable; 

(c) co-operate in the interchange of personnel when desirable on 
a temporary or permanent basis, making due provision for the reten- 
tion of seniority and pension rights; 

(d) co-operate in the establishment and operation of suitable ma- 
chinery for the settlement of disputes arising in connection with the 
employment of personnel and related matters. 

Article XII 


Statistical services 

1. The United Nations and the Food and Agriculture Organization 
of the United Nations agree to strive for maximum co-operation, the 
elimination of all undesirable duplication between them, and the most 
efficient use of their technical personnel in their respective collection, 
analysis, publication and dissemination of statistical information. They 
agree to combine their efforts to secmre the greatest possible usefulness 
and utilization of statistical information and to minimize the burdens 
placed upon national governments and other organizations from which 
such information may be collected. 

2. The Food and Agriculture Organization of the United Nations 
recognizes the United Nations as the central agency for the collection, 
analysis, publication, standardization and improvement of statistics 
serving the general purposes of international organizations. 

3. The United Nations recognizes the Food and Agriculture Or- 
ganization of the United Nations as the appropriate agency for the 
collection, analysis, publication, standardization and improvement of 
statistics within its special sphere, without prejudice to the right of 
the United Nations to concern itself with such statistics so far as they 
may be essential for its own purposes or for the improvement of 
statistics throughout the world. 

4. The United Nations shall in consultation with the specialized 
agencies develop administrative instruments and procedures through 
which effective statistical co-operation may be secured between the 
United Nations and the agencies brought into relationship with it. 

5. It is recognized as desirable that the collection of statistical in- 
formation should not be duplicated by Jthe United Nations or any of 
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the specialized agencies wRenever it is practicable for any of them 
to utilize information or materials which another may have available. 

6. In order to build up a central collection of statistical information 
for general use, it is agreed that data supplied to the Food and Agri- 
culture Organization of the United Nations for incorporation in its 
basic statistical series or special report should so far as practicable be 
made available to the United Nations. 

Article XIII 

Administrative and technical services 

1. The United Nations and the Food and Agriculture Organization 
of the United Nations recognize the desirability, in the interest of ad- 
ministrative and technical uniformity and of the most eflBcient use of 
personnel and resources, of avoiding, whenever possible, the estab- 
lishment and operation of competitive or overlapping facilities and 
services among the United Nations and the specialized agencies. 

2. Accordingly, the United Nations and the Food and Agriculture 
Organization of the United Nations agree to consult together con- 
cerning the establishment and use of common administrative and 
technical services and facilities in addition to those referred to in 
articles XI, XII and XIV, in so far as the establishment and use of 
such services may from time to time be found practicable and appro- 
priate. 

3. Arrangements shall be made between the United Nations and 
the Food and Agriculture Organization of the United Nations in re- 
gard to the registration and deposit of ofiBcial documents. 

Article XIV 

Budgetary and financial arrangements 

1. The Food and Agriculture Organization of the United Nations 
recognizes the desirability of establishing close budgetary and financial 
relationships with the United Nations in order that the administrative 
operations of the United Nations and of the specialized agencies shall 
be carried out in the most eflBcient and economical manner possible, 
and that the maximum measure of co-ordination and uniformity with 
respect to these operations shall be secured. 

2. The United Nations and the Food and Agriculture Organization 
of the United Nations agree to co-operate to the fullest extent possible 
in achieving these ends and, in particular, shall consult together, con- 
cerning appropriate arrangements for the inclusion of the budget of 
the Organization within a general budget of the United Nations, Such 
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arrangements shall be defined in a supplementary agreement between 
the two organizations. 

3. Pending the conclusion of such agreement, the following arrange- 
ments shall govern budgetary and financial relationships between die 
Food and Agriculture Organization of the United Nations and the 
United Nations: 

(a) The Secretary-General and the Director-General shall arrange 
for consultation in connection with the preparation of the budget of 
the Food and Agriculture Organization of the United Nations. 

(b) The Food and Agriculture Organization of the United Nations 
agrees to transmit its proposed budget to the United Nations annu- 
ally at the same time as such budget is transmitted to its members. 
The General Assembly shall examine the budget or proposed budget 
of the Organization and may make such recommendations as it may 
consider necessary. 

(c) Representatives of the Food and Agriculture Organization of 
the United Nations shall be entitled to participate, without vote, in 
the deliberations of the General Assembly or any committee thereof 
at all rimes when the budget of the Food and Agriculture Organiza- 
tion of the United Nations or general administrative or financial ques- 
tions affecting the Organization are under consideration. 

(d) The United Nations may undertake the collection of contribu- 
tions from those members of the Food and Agriculture Organization 
of the United Nations which are also Members of the United Nations 
in accordance with such arrangements as may be defined by a later 
agreement between the United Nations and the Organization. 

(e) The United Nations shall, upon its own initiative or upon the 
request of the Food and Agriculture Organization of the United Na- 
tions arrange for studies to be undertaken concerning other financial 
and fiscal questions of interest to the Organization and to other spe- 
cialized agencies with a view to the provision' of common services 
and the securing of uniformity in such matters. 

(f) The Food and Agriculture Organization of the United Nations 
agrees to conform as far as may be practicable to standard practices 
and forms recommended by the United Nations. 

Article XV 


Financing of special services 

. 1. In the event of the Food and Agriculture Organization of the 
United Nations being faced with the necessity of incurring substantial 
extra expense as a restilt of any requeiit Which the United Natibns 
may make for special reports, studies; of assistance in accordance with 
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articles V, VI, VII, or with other provisions of this agreement, consul- 
tation shall take place with a view to determining the most equitable 
maimer in which such expense shall be borne. 

2. Consultation between the United Nations and the Food and 
Agriculture Organization of the United Nations shall similarly take 
place with a view to making such arrangements as may be found 
equitable for covering the cost of central administrative, technical or 
fiscal services or facilities or other special assistance provided by the 
United Nations, 


Article XVI 


Inter-agency agreements 

The Food and Agriculture Organization of the United Nations agi'ees 
to inform the Council of the nature and scope of any formal agree- 
ment between the Organization and any other specialized agency, 
intergovernmental organization or non-governmental organization and 
in particular agrees to inform the Council before any such agreement 
is concluded. 


Article XVII 


Liaison 

1. The United Nations and the Food and Agriculture Organization 
of the United Nations agree to the foregoing provisions in the belief 
that they will contribute to the maintenance of effective liaison be- 
tween the two organizations. They ajffirm their intention of taking 
whatever further measure may be necessary to make this liaison fully 
effective. 

2. The liaison arrangements provided for in the foregoing articles 
of this agreement shall apply as far as appropriate to the relations 
between such branch or regional offices as may be established by the 
two organizations as well as between their central machinery. 


Article XVIII 

Implementation of the agreement 

The Secretary-General and the Director-General may enter into 
such supplementary arrangements for the implementation of this 
agreement as may be found desirable in the light of the operating ex- 
perience of the two organizations* 
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Article XDC 


Revision 

This agreement shall be subject to revision by agreement between 
the United Nations and the Food and Agriculture Organization of the 
United Nations. 


Article XX 


Entry into force 

This agreement shall come into force on its approval by the General 
Assembly of the United Nations and the Conference of the Food and 
Agriculture Organization of the United Nations. 

(9) Trusteeship Agreement for the Territory of Tanganyika as Ap- 
proved hy the General Assembly on December IB, 1946 

Whereas the territory known as Tanganyika has been administered 
in accordance with Article 22 of the Covenant of the League of Na- 
tions under a mandate conferred on His Britannic Majesty; and 

Whereas Ai'ticle 75 of the United Nations Charter, signed at San 
Francisco on. 26 June 1945, provides for the establishment of an In- 
ternational Trusteeship System for the administration and supervision 
of such territories as may be placed thereunder by subsequent indi- 
vidual agreements; and 

Whereas under Article 77 of the said Charter the International Trus- 
teeship System may be applied to territories now held under mandate; 
and 

Whereas His Majesty has indicated his desire to place Tanganyika 
under the said International Trusteeship System; and 

Whereas, in accordance with Articles 75 and 77 of said Charter, 
the placing of a territory under the International Trusteeship System 
is to be effected by means of a trusteeship agreement. 

Now, therefore, the General Assembly of the United Nations hereby 
resolves to approve the following terms of Trusteeship for Tanganyika; 

Article 1 

The territory to which this Agreement applies comprises that part 
of East Africa lying within the boundaries defined by article 1 of the 
British mandate for East Africa, and by the Anglo-Belgian Treaty of 
22 November 1934, regarding the boundary between Tanganyika and 
Kuanda-Urundi. 

15 UN, Doc. T/Agreeinent/2, June 9, 1947. 
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Abticle 2 

His Majesty is hereby designated as Administering Authority for 
Tanganyika, the responsibility for the administration of which will be 
undertaken by His Majesty’s Government in the United Kingdom of 
Great Britain and Northern Ireland. 

Article 3 

The Administering Authority undertakes to administer Tanganyika 
in such a manner as to achieve the basic objectives of the International 
Trusteeship System laid down in Article 76 of the United Nations 
Charter. The Administering Authority further undertakes to collabo- 
rate fully with the General Assembly of the United Nations and the 
Trusteeship Council in the discharge of all their functions as defined 
in Article 87 of the United Nations Charter, and to facilitate any peri- 
odic visits to Tanganyika which they may deem necessary, at times to 
be agreed upon with the Administering Authority. 

Article 4 

The Administering Authority shall be responsible (a) for the peace, 
order, good government and defence of Tanganyika, and (fe) for 
ensuring that it shall play its part in the maintenance of international 
peace and security. 

Article 5 

For the above-mentioned purposes and for all purposes of this 
Agreement, as may be necessary, the Administering Authority: 

(a) Shall have full powers of legislation, administration, and juris- 
diction in Tanganyika, subject to the provisions of the United Nations 
Charter and of this agreement; 

(b) Shall be entitled to constitute Tanganyika into a customs, fiscal 
or administrative union or federation with adjacent territories under 
his sovereignty or control, and to establish common services between 
such territories and Tanganyika where such measures are not incon- 
sistent with the basic objectives of the International Trusteeship Sys- 
tem and vTith the terms of this Agreement; 

(c) And shall be entitled to establish naval, military and air bases, 
to erect fortifications, to station and employ his own forces in Tan- 
ganyika and to take all such other measures as are in his opinion 
necessary for the defence of Tanganyika and for ensuring that the 
territory plays its part in the maintenance of international peace and 
security. To this end the Administering Authority may m^e use of 
volunteer forces, facilities and assistance from Tanganyika in carry- 
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ing out the obligations towards the Security Council undertaken in 
this regard by the Administering Authority, as well as for local defence 
and the maintenance of law and order within Tanganyika. 

Article 6 

The Administering Authority shall promote the development of free 
political institutions suited to Tanganyika. To this end, the Administer- 
ing Authority shall assure to the inhabitants of Tanganyika a progres- 
sively increasing share in the administrative and other services of 
the Territory; shall develop the participation of the inhabitants of 
Tanganyika in advisory and legislative bodies and in the government 
of the Territory, both central and local, as may be appropriate to the 
particular circumstances of the Territory and its peoples; and shall 
take all other appropriate measures with a view to the political ad- 
vancement of the inhabitants of Tanganyika in accordance with Ar- 
ticle 76 b. of the United Nations Charter. 

Arucle 7 

The Administering Authority undertakes to apply, in Tanganyika, 
the provisions of any international conventions and recommendations 
already existing or hereafter drawn up by the United Nations or by 
the specialized agencies referred to in Article 57 of the Charter, which 
may be appropriate to the particular circumstances of the Territory 
and which would conduce to the achievement of the basic objectives 
of the International Trusteeship System. 

Article 8 

In framing laws relating to the holding or transfer of land and nat- 
ural resources, the Administering Authority shall take into considera- 
tion native laws and customs, and shall respect the rights and safe- 
guard the interests, both present and future, of the native population. 
No native land or natural resources may be transferred, except be- 
tween natives, save with the previous consent of the competent public 
authority. No real rights over native land or natural resources in 
favour of non-natives may be created except with the same consent. 

Article 9 

Subject to the provisions of article 10 of this Agreement, the Ad- 
ministering Authority shall take all necessary steps to ensure equal 
treatment in social, economic, industrial and commercial matters for 
all Members of the United Nations and their nationals and to this 
end; 
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(a) Shall ensure the same rights to all nationals of Members of 
the United Nations as to his own nationals in respect of entry into and 
residence in Tanganyika, freedom of transit and navigation, includ- 
ing freedom of transit and navigation by air, acquisition of property 
both movable and immovable, the protection of person and property, 
and the exercise of professions and trades; 

(b) Shall not discriminate on grounds of nationality against nation- 
als of any Member of the United Nations in matters relating to the 
grant of concessions for the development of the natural resources of 
Tanganyika and shall not grant concessions having the character of 
a general monopoly; 

(c) Shall ensure equal treatment in the administration of justice 
to the nationals of all Members of the United Nations. 

The rights conferred by this article on nationals of Members of the 
United Nations apply equally to companies and associations con- 
trolled by such nationals and organized in accordance with the law 
of any Member of the United Nations. 

Article 10 

Measures taken to give effect to article 9 of this Agreement shall be 
subject always to the overriding duty of the Administering Authority, 
in accordance with Article 76 of the United Nations Charter, to pro- 
mote the political, economic, social and educational advancement of 
the inhabitants of Tanganyika, to carry out the other basic objectives 
of the International Trusteeship System, and to maintain peace, order 
and good government. The Administering Authority shall in particular 
be free: 

(a) To organize essential public services and works on such terms 
and conditions as he thinks just; 

(b) To create monopolies of a purely fiscal character in order to 
provide Tanganyika with the fiscal resources which seem best suited 
to local requirements, or otherwise to serve the interests of the in- 
habitants of Tanganyika; 

(c) Where the interests of the economic advancement of the in- 
habitants of Tanganyika may require it, to establish, or permit to be 
established, for specific purposes, other monopolies or undertakings 
having in them an element of monopoly, under conditions of proper 
public control; provided that, in the selection of agencies to carry out 
the purposes of this paragraph, other than agencies controlled by the 
Government or those in which the Government participates, the Ad- 
ministering Authority shall not discriminate on grounds of nationality 
against Members of the United Nations or their nationals* 
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Article 11 

Nothing in this Agreement shall entitle any Member of the United 
Nations to claim for itself or for its nationals, companies and associa- 
tions the benefits of article 9 of this Agreement in any respect in which 
it does not give to the inhabitants, companies and associations of 
Tanganyika equality of treatment with the nationals, companies and 
associations of the State which it treats most favourably. 

Article 12 

The Administering Authority shall, as may be appropriate to the 
circumstances of Tanganyika, continue and extend a general system 
of elementary education designed to abolish illiteracy and to facihtate 
the vocational and cultural advancement of the population, child and 
adult, and shall similarly provide such facilities as may prove desirable 
and practicable, in the interests of the inhabitants, for qualified stu- 
dents to receive secondary and higher education, including profes- 
sional training. 


Article 13 

The Administering Authority shall ensure, in Tanganyika, com- 
plete freedom of conscience and, so far as is consistent with the re- 
quirements of public order and morality, freedom of religious teaching 
and the free exercise of all forms of worship. Subject to the provisions 
of article 8 of this Agreement and the local law, missionaries who are 
nationals of Members of the United Nations shall be free to enter 
Tanganyika and to travel and reside therein, to acquire and possess 
property, to erect religious buildings and to open schools and hospitals 
in the Territory. The provisions of this article shall not, however, affect 
the right and duty of the Administering Authority to exercise such 
controls as he may consider necessary for the maintenance of peace, 
order and good government and for the educational advancement of 
the inhabitants of Tanganyika, and to take all measures required for 
such control. 


Article 14 

Subject only to the requirements of public order, the Administering 
Authority shall guarantee to the inhabitants of Tanganyika freedom of 
speech, of the press, of assembly and of petition. 

Article 15 

The Administering Authority may arrange for the co-operation of 
Tanganyika in any regional advisory commission, regional technical 
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organization or other voluntary association of States, any specialized 
international bodies, public or private, or other forms of international 
activity not inconsistent with the United Nations Charter. 

Article 16 

The Administering Authority shall make, to the General Assembly 
of the United Nations, an annual report on the basis of a questionnaire 
drawn up by the Trusteeship Council in accordance with Article 88 of 
the United Nations Charter. Such reports shall include information 
concerning the measures taken to give effect to suggestions and recom- 
mendations of the General Assembly and the Trusteeship Council. The 
Administering Authority shall designate an accredited representative 
to be present at the sessions of the Trusteeship Council at which the 
reports of the Administering Authority with regard to Tanganyika are 
considered. 

Article 17 

Nothing in this Agreement shall affect the right of the Administering 
Authority to propose, at any future date, the amendment of this Agree- 
ment for the purpose of designating the whole or part of Tanganyika 
as a strategic area or for any other purpose not inconsistent with the 
basic objectives of the International Trusteeship System. 

Article 18 

The terms of this Agreement shall not be altered or amended except 
as provided in Article 79 and icicle 83 or 85, as the case may be, of 
the United Nations Charter. 

Article 19 

If any dispute whatever should arise between the Administering 
Authority and another member of the United Nations relating to the 
interpretation or application of the provisions of this Agreement, such 
dispute, if it cannot be settled by negotiation or other means, shall be 
submitted to the International Court of Justice, provided for in Chap- 
ter XIV of the United Nations Charter. 

(10) Agreement between the United Nations and the United States 
of America Regarding the Headquarters of the United Nations^ 
Signed June 26, 1947 “ 

[Effective November 21, 1947.] 

The United Nations and the United States of America: 

Desiring to conclude an agreement for the purpose of carrying out 
the resolution adopted by the General Assembly on 14 December 1946 

« UN, Doc. A/427, October 27, 1947, p. 9-18. 
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to establish the seat of the United Nations in the City of New York and 
to regulate questions arising as a result thereof; 

Have appointed as their representatives for this purpose: 

The United Nations: 

Trygve Lie, Secretary-General, and 
The United States of America; 

George C. Marshall, Secretary of State, 

Who have agreed as follows: 

Article I. Definitions 


Section 1 

In this agreement: 

{a) The expression "headquarters district” means: 

(1) the area defined as such in Annex 1; 

(2) any other lands or buildings which from time to time may be 

included therein by supplemental agreement with the appropriate 

American authorities; 

(b) the expression "appropriate American authorities” means such 
federal, state, or local authorities in the United States as may be ap- 
propriate in the context and in accordance with the laws and customs 
of the United States, including the laws and customs of the state and 
local government involved; 

(c) the expression ""General Convention^' means the Convention on 
the Privileges and Immunities of the United Nations approved by the 
General Assembly of the United Nations on IS February 1946, as ac- 
ceded to by the United States; 

(d) the expression "United Nations” means the international or- 
ganization established by the Charter of the United Nations, herein- 
after referred to as the ‘"Charter”; 

(e) the expression "Secretary-Generar means the Secretary-General 
of the United Nations. 

Article II, The Headquarters District 


Section 2 

The seat of the United Nations shall be the headquarters district. 
Section 3 

The appropriate American authorities shall take whatever action 
may be necessary to assure that the United Nations shall not be dis- 
possessed of its property in the headquarters district, except as pro- 
vided in Section 22 in the event that the United Nations ceases to use 
the same, provided that the United Nations shall reimburse the appro- 
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priate American authorities for any costs incurred, after consultation 
with the United Nations, in liquidating by eminent domain proceed- 
ings or otherwise any adverse claims. 

Section 4 

{a) The United Nations may establish and operate in the head- 
quarters district: 

( 1 ) its own short-wave sending and receiving radio broadcasting 
facilities, including emergency link equipment, which may be used 
on the same frequencies (within the tolerances prescribed for the 
broadcasting service by applicable United States regulations) for 
radio-telegraph, radio-teletype, radio-telephone, radio-telephoto, and 
similar services; 

(2) one point-to-point circuit between the headquarters district 
and the office of the United Nations in Geneva (using single side- 
band equipment) to be used exclusively for the exchange of broad- 
casting programmes and inter-office communications; 

(3) low power, micro wave, low or medium frequencies, facilities 
for communication within headquarters buildings only, or such other 
buildings as may temporarily be used by the United Nations; 

(4) facilities for point-to-point communications to the same ex- 
tent and subject to the same conditions as committed under ap- 
plicable rules and regulations for amateur operation in the United 
States, except that such rules and regulations shall not be applied 
in a manner inconsistent with the inviolability of the headquarters 
district provided by Section 9(a); 

(5) such other radio facilities as may be specified by supple- 
mental agreement between the United Nations and the appropriate 
American authorities. 

(&) The United Nations shall make arrangements for the opera- 
tion of the services referred to in this section with the International 
Telecommunication Union, the appropriate agencies of the Govern- 
ment of the United States and the appropriate agencies of other 
affected Governments with regard to all frequencies and similar 
matters. 

(c) The facilities provided for in this section may, to the extent 
necessary for efficient operation, be established and operated outside 
the headquarters district. The appropriate American authorities will, 
on request of the United Nations, make arrangements, on such terms 
and in such manner as may be agreed upon by supplemental agree- 
ment, for the acquisition or use by the United Nations of appropriate 
premises for such purposes and the inclusion of such premises in the 
headquarters district. 
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Section 5 

In the event that the United Nations should find it necessary and 
desirable to establish and operate an aerodrome, the conditions for the 
location, use and operation of such an aerodrome and the conditions 
under which there shall be entry into and exit therefrom shall be the 
subject of a supplemental agreement. 

Section 6 

In the event that the United Nations should propose to organize its 
own postal service, the conditions under which such service shall be 
set up shall be the subject of a supplemental agreement. 

Articije III. Law and AxjTHORrrY in the Headquarters District 
Section 7 

{a) The headquarters district shall be under the control and author- 
ity of the United Nations as provided in this agreement. 

{b) Except as otherwise provided in this agreement or in the Gen- 
eral Convention, the federal, state and local law of the United States 
shall apply within the headquarters district. 

(c) Except as otherwise provided in this agreement or in the Gen- 
eral Convention, the federal, state and local courts of the United States 
shall have jurisdiction over acts done and transactions taking place in 
the headquarters district as provided in applicable federal, state and 
local laws. 

(d) The federal, state and local courts of the United States, when 
dealing with cases arising out of or relating to acts done or transactions 
taking place in the headquarters district, shall take into account the 
regulations enacted by the United Nations under Section 8. 

Section 8 

The United Nations shall have the power to make regulations, 
operative within the headquarters district, for the purpose of estab- 
lishing therein conditions in all respects necessary for the full execu- 
tion of its functions, No federal, state or local law or regulation of the 
United States which is inconsistent with a regulation of the United 
Nations authorized by this section shall, to the extent of such incon- 
sistency, be applicable within the headquarters district. Any dispute, 
between the United Nations and the United States, as to whether a 
regulation of the United Nations is authorized by this section or as 
to whether a federal, state or local law or regulation is inconsistent 
with any regulation of the United Nations authorized by this section. 
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shall be promptly settled as provided in Section 21. Pending such 
settlement, the regulation of the United Nations shall apply, and the 
federal, state or local law or regulation shall be inapplicable in the 
headquarters district to the extent that the United Nations claims it 
to be inconsistent with the regulation of the United Nations. This 
section shall not prevent the reasonable application of fire protection 
regulations of the appropriate American authorities. 

Section 9 

(a) The headquarters district shall be inviolable. Federal, state or 
local officers or officials of the United States, whether administrative, 
judicial, military or police, shall not enter the headquarters district 
to perform any official duties therein except with the consent of, and 
under conditions agreed to by the Secretary-General. The service of 
legal process, including the seizure of private property, may take place 
within the headquarters district only with the consent of and under 
conditions approved by the Secretary-General. 

(b) Without prejudice to the provisions of the General Convention 
or Article IV of this agreement, the United Nations shall prevent the 
headquarters district from becoming a refuge either for persons who 
are avoiding arrest under the federal, state, or local law of the United 
States or are required by the Government of the United States for 
extradition to another country, or for persons who are endeavoring to 
avoid service of legal process. 

Section 10 

The United Nations may expel or exclude persons from the head- 
quarters district for violation of its regulations adopted under Sec- 
tion 8 or for other cause. Persons who violate such regulations shall 
be subject to other penalties or to detention under arrest only in 
accordance with the provisions of such laws or regulations as may be 
adopted by the appropriate American authorities. 

Article IV. Communications and Transit 


Section 11 

The federal, state or local authorities of the United States shall not 
impose any impediments to transit to or from the headquarters district 
of (1) representatives' of Members of officials of the United Nations, 
or of specialized agencies as defined in Article 57, paragraph 2, of the 
Charter, or the families of such representatives or officials; (2) experts 
performing missions for the United Nations or for such specialized 
agencies; (3) representatives of the press, or of radio, film, or other 
information agencies, who have been accredited by the United Na- 
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tions (or by such a specialized agency) in its discretion after con- 
sultation with the United States; (4) representatives of non-go vem- 
mental organizations recognized by the United Nations for the purpose 
of consultation under Article 71 of the Charter; or (5) other persons 
invited to the headquarters district by the United Nations or by such 
specialized agency on official business. The appropriate American 
authorities shall afford any necessary protection to such persons while 
in transit to or from the headquarters district. This section does not 
apply to general interruptions of transportation which are to be dealt 
with as provided in Section 17, and does not impair the effectiveness 
of generally applicable laws and regulations as to the operation of 
means of transportation. 

Section 12 

The provisions of Section 11 shall be applicable irrespective of the 
relations existing between the Governments of the persons referred 
to in that section and the Government of the United States. 

Section 13 

(a) Laws and regulations in force in the United States regarding 
the entry of aliens shall not be applied in such manner as to interfere 
with the privileges referred to in Section 11. When visas are required 
for persons referred to in that Section, they shall be granted without 
charge and as promptly as possible. 

(b) Laws and regulations in force in the United States regarding 
the residence of aliens shall not be applied in such manner as to in- 
terfere with the privileges referred to in Section 11 and, specifically, 
shall not be applied in such manner as to require such person to leave 
the United States on account of any activities performed by him in 
his official capacity. In case of abuse of such privileges of residence 
by any such person in activities in the United States outside his of- 
ficial capacity, it is understood that the privileges referred to in Sec- 
tion 11 shall not be construed to grant him exemption from the laws 
and regulations of the United States regarding the continued residence 
of aliens, provided that: 

(1) No proceedings shall be instituted under such laws or regu- 
lations to require any such persons to leave the United States ex- 
cept with the prior approval of the Secretary of State of .the United 
States. Such approval shall be given only after consultation with the 
appropriate Member in the case of a representative of a Member 
(or a member of his family) or with the Secretary-General or the 
principal executive officer of the appropriate specialized agency in 
the case of any other person referred to in Section 11; 
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(2) A representative of the Member concerned, the Secretary- 
General or the principal Executive Officer of the appropriate spe- 
cialized agency, as the case may be, shall have the right to appear 
in any such proceedings in behalf of the person against whom they 
are instituted; 

(3) Persons who are entitled to diplomatic privileges and im- 
munities under Section 15 or under the General Convention shall 
not be required to leave the United States otherwise than in ac- 
cordance with the customary procedure applicable to diplomatic 
envoys accredited to the United States. 

(c) This section does not prevent the requirement of reasonable 
evidence to establish that persons claiming the rights granted by Sec- 
tion 11 come within the classes described in that section, or the reason- 
able application of quarantine and health regulations. 

(d) Except as provided above in this section and in the General 
Convention, the United States retains full control and authority over 
the entry of persons or property into the territory of the United States 
and the conditions under which persons may remain or reside there. 

(e) The Secretary-General shall, at the request of the appropriate 
American authorities, enter into discussions with such authorities, 
with a view to making arrangements for registering the arrival and 
departure of persons who have been granted visas valid only for 
transit to and from the headquarters district and sojourn therein and 
in its immediate vicinity. 

(/) The United Nations shall, subject to the foregoing provisions 
of this section, have the exclusive right to authorize or prohibit entry 
of persons or property into the headquarters district and to prescribe 
the conditions under which persons may remain or reside there. 

Section 14 

The Secretary-General and the appropriate American authorities 
shall, at the request of either of them, consult as to methods of facilita- 
ting entrance into the United States, and the use of available means of 
transportation, by persons coming from abroad who wish to visit the 
headquarters district and do not enjoy the rights referred to in this 
Article. 

Abttcle V. Resident Representatives to the United Nations 
Section IS 

( 1) Every person designated by a Member as the principal resident 
representative to the United Nations of such a Member or as a resi- 
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dent representative with the rank of ambassador or minister plenipo- 
tentiary, 

(2) Such resident members of their staffs as may be agreed upon 
between the Secretary-General, the Government of the United States 
and the Government of the Member concerned, 

(3) Every person designated by a Member of a specialized agency, 
as defined in Article 57, paragraph 2, of the Charter, as its principal 
resident representative, with the rank of ambassador or minister 
plenipotentiary at the headquarters of such agency in the United 
States, and 

(4) Such other principal resident representatives of members of 
a specialized agency and such resident members of the staffs of repre- 
sentatives of a specialized agency as may be agreed upon between the 
principal executive officer of the speciahzed agency, the Government 
of the United States and the Government of the Member concerned, 
shall whether residing inside or outside of the headquarters district, 
be entitled in the teirritory of the United States to the same privileges 
and immunities, subject to corresponding conditions and obligations, 
as it accords to diplomatic envoys accredited to it. In the case of 
Members whose governments are not recognized by the United States, 
such privileges and immunities need be extended to such representa- 
tives, or persons on the staffs of such representatives, only within the 
headquarters district, at their residences and oflBces outside the district, 
in transit between the district and such residences and oflBces, and in 
transit on oflScial business to or from foreign countries. 


Article VI. Police Protection of the Headquarters District 
Section 16 

(a) The appropriate American authorities shall exercise due dili- 
gence to ensure that the tranquility of the headquarters district is not 
disturbed by the unauthorized entry of groups of persons from out- 
side or by disturbances in its immediate vicinity and shall cause to be 
provided on the boundaries of the headquarters district such police 
protection as is required for these purposes. 

(b) If so requested by the Secretary-General, the appropriate Amer- 
ican authorities shall provide a suflBcient number of police for the 
preservation of law and order in the headquarters district, and for the 
removal therefrom of persons requested under the authority of the 
United Nations, The United Nations shall, if requested, enter into 
arrangements with the appropriate American authorities to reimburse 
them for the reasonable cost of such services. 
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Article VIL Public Services and Protection of the Headquarters 

District 


Section 17 

(а) The appropriate American authorities will exercise to the extent 
requested by the Secretary-General the powers which they possess 
with respect to the supplying of public services to ensure that the 
headquarters district shall be supplied on equitable terms with the 
necessary public services, including electricity, water, gas, post, tele- 
phone, telegraph, transportation, drainage, collection of refuse, fire 
protection, snow removal, et cetera. In case of any interruption or 
threatened interruption of any such services, the appropriate American 
authorities will consider the needs of the United Nations as being of 
equal importance with the similar needs of essential agencies of the 
Government of the United States, and will take steps accordingly, to 
ensure that the work of the United Nations is not prejudiced. 

(б) Special provisions with reference to maintenance of utilities 
and underground construction are contained in Annex 2. 

Section 18 

The appropriate American authorities shall take all reasonable steps 
to ensure that the amenities of the headquarters district are not 
prejudiced and the purposes for which the district is required are not 
obstructed by any use made of the land in the vicinity of the district. 
The United Nations on its part shall take all reasonable steps to ensure 
that the amenities of the land in the vicinity of the headquarters dis- 
trict are not prejudiced by any use made of the land in the head- 
quarters district by the United Nations. 

Section 19 

It is agreed that no form of racial or religious discrimination shall 
be permitted vdthin the headquarters district. . 

Article VIII. Matters Relating to the Operation of This 

Agreement 


Section 20 

The Secretary-General and the appropriate American authorities 
shall settle by agreement the channels through which they vs^ll com- 
municate regarding the application of the pi:Qyisioji"s of this agreement 
and otter, questions affecting the . headquarters district, and may enter 
into such supplemental agreements as may be hecessary to fulfill thfe 
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purposes of this agreement. In making supplemental agreements with 
the Secretary-General, the United States shall consult with the appro- 
priate state and local authorities. If the Secretary-General so re- 
quests, the Secretary of State of the United States shall appoint a spe- 
cial representative for the purpose of liaison with the Secretary-Gen- 
eral. 

Section 21 

(a) Any dispute between the United Nations and the United States 
concerning the interpretation or application of this agreement or of 
any supplemental agreement, which is not settled by negotiation or 
other agreed mode of settlement, shall be referred for final decision 
to a tribunal of three arbitrators, one to be named by the Secretary- 
General, one to be named by the Secretary of State of the United 
States, and the third to be chosen by the two, or, if they should fail 
to agree upon a third, then by the President of the International Court 
of Justice. 

(b) The Secretary-General or the United States may ask the Gen- 
eral Assembly to request of the International Court of Justice an ad- 
visory opinion on any legal question arising in the course of such 
proceedings. Pending the receipt of the opinion of the Court, an 
interim decision of the arbitral tribunal shall be observed by both 
parties. Thereafter, the arbitral tribunal shall render a final decision, 
having regard to the opinion of the Court. 

Abucle IX. Miscellaneous Provisions 

Section 22 

(a) The United Nations shall not dispose of all or any part of the 
land owned by it in the headquarters district without the consent of 
the United States. If the United States is unwilling to consent to a 
disposition which the United Nations wishes to make of all or any 
part of such land, the United States shall buy the same from the 
United Nations at a price to be determined as provided an paragraph 
(d] of this section. 

(b) If the seat of the United Nations is removed from the head- 
quarters district, all right, title and interest of the United Nations in 
and to real property in the headquarters district or any part of it shall, 
on request of either the United Nations or the United States be 
assigned and conveyed to the United States. In the absence of such 
a request, the same shall be assigned and conveyed to the sub-division 
of a state in which it is located or, if such sub-division shall not desire 
it, then to the state in which it is located. If none of the foregoing 
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desire the same, it may be disposed of as provided in paragraph (a) 
of this Section. 

(c) If the United Nations disposes of all or any part of the head- 
quarters district, the provisions of other sections of this agreement 
which apply to the headquarters district shall immediately cease to 
apply to tibe land and buildings so disposed of. 

(d) The price to be paid for any conveyance under this section 
shall, in default of agreement, be the then fair value of the land, 
buildings and installations, to be determined under the procedure 
provided in Section 21. 

Section 23 

The seat of the United Nations shall not be removed from the head- 
quarters district unless the United Nations should so decide. 

Section 24 

This agreement shall cease to be in force if the seat of the United 
Nations is removed from the territory of the United States, except for 
such provisions as may be applicable in connection with the orderly 
termination of the operations of the United Nations at its seat in the 
United States and the disposition of its property therein. 

Section 25 

Wherever this agreement imposes obligations on the appropriate 
American authorities, the Government of the United States shall have 
the ultimate responsibility for the fulfillment of such obligations by 
the appropriate American authorities. 

Section 26 

The provisions of this agreement shall be complementary to the 
provisions of the General Convention. In so far as any provision of 
this agreement and any provisions of the General Convention relate 
to the same subject matter, the two provisions shall, wherever pos- 
sible, be treated as complementary, so that both provisions shall be 
applicable and neither shall narrow the effect of the other; but in any 
case of absolute conflict, the provisions of this agreement shall pre- 
vail. 

Section 27 

This agreement shall be construed in the light of its primary purpose 
to enable the United Nations at its headquarters in the United States, 
fully and eflBciently to discharge its responsibilities and f ulfill its pur- 
poses. 
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Section 28 

This agreement shall be brought into effect by an exchange of notes 
between the Secretary-General, duly authorized pursuant to a resolu- 
tion of the General Assembly of the United Nations, and the appropri- 
ate executive officer of the United States, duly authorized pursuant to 
appropriate action of the Congress. 

In witness thereof the respective representatives have signed this 
Agreement and have affixed their seals hereto. 

Done in duplicate, in the English and French languages, both 
authentic, at Lake Success, this twenty-sixth day of June, 1947. 

ANNEX 1 

The area referred to in Section 1(a) (1) consists of: 

(a) the premises bounded on the East by the westerly side of 
Franklin D. Roosevelt Drive, on the West by the easterly side of First 
Avenue, on the North by the southerly side of East Forty-Eighth 
Street, and on the South by the northerly side of East Forty-Second 
Street, all as proposed to be vridened in the Borough of Manhattan, 
City and State of New York, and 

(b) an easement over Franklin D. Roosevelt Drive, above a lower 
limiting plane to be fixed for the construction and maintenance of 
an esplanade, together with the structures thereon and the founda- 
tions and columns to support the same in locations below such limiting 
plane, the entire area to be more definitely defined by supplemental 
agreement between the United Nations and the United States of 
.America. 


ANNEX 2 

Maintenance of UxinmES and Underground Construction 

Section 1 

The Secretary-General agrees to provide passes to duly authorized 
employees of the City of New York, the State of New York, or any 
of their agencies or sub-divisions, for the purpose of enabling them to 
inspect, repair, maintain, reconstruct and relocate utilities, conduits, 
mains and sewers within the headquarters district. 

Section 2 

Underground constructions may be undertaken by the City of New 
York, or the State of New York, or any of their agencies or sub-divi- 
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sions, within the headquarters district only after consultation with the 
Secretary-General, and under conditions which shall not disturb the 
carrying out of the functions of the United Nations. 

(11) Convention on the Privileges and Immunities of the United Na^ 
tions. Approved by the General Assembly » February 13, 1946 

Whereas Article 104 of the Charter of the United Nations provides 
that the Organization shall enjoy in the territory of each of its Mem- 
bers such legal capacity as may be necessary for the exercise of its 
functions and the fulfillment of its purposes and 

Whereas Article 105 of the Charter of the United Nations provides 
that the Organization shall enjoy in the territory of each of its Mem- 
bers such privileges and immimities as are necessary for the fulfillment 
of its purposes and that representatives of the Members of the United 
Nations and officials of the Organization shall similarly enjoy such 
privileges and immunities as are necessary for the independent ex- 
ercise of the functions in connection with the Organization: 

Consequently the General Assembly by a resolution adopted on 
13 February 1946 approved the following convention and proposes it 
for accession by each Member of the United Nations. 

Article I. Juridicial Personauty 

Section 1. The United Nations shall possess juridicial personality. 
It shall have the capacity: 

(а) to contract; 

(б) to acquire and dispose of immovable and movable property; 

(c) to institute legal proceedings. 

Article IL Property, Funds and Assets 

Section 2. The United Nations, its property and assets wherever 
located and by whomsoever held, shall enjoy immunity from every 
form of legal process except in so far as in any particular case it has 
expressly waived its immunity. It is, however, understood that no 
waiver of immunity shall extend to any measure of execution. 

Section 3. The premises of the United Nations shall be inviolable. 
The property and assets of the United Nations, wherever located and 
by whomsoever held, shall be immune from search, requisition, con- 
fiscation, expropriation and any other form of interference, whether 
by executive, administrative, judicial or legislative action. 

Section 4. The archives 6i the United Nations, and in general aU 

UN, General Assembly, Resolutions Adopted . . . During the First Fart of its 
First Session . . . , Doc. A/64, p. 25-27. 
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documents belonging to it or held by it, shall be inviolable wherever 
located. 

Section 5. Without being restricted by financial controls, regulations 
or moratoria of any kind, 

(a) The United Nations may hold funds, gold or currency of any 
kind and operate accounts in any currency; 

(b) The United Nations shall be free to transfer its funds, gold or 
currency from one country to another or within any country and to 
convert any currency held by it into any other currency. 

Section 6. In exercising its rights under section 5 above, the United 
Nations shall pay due regard to any representations made by the Gov- 
ernment of any Member in so far as it is considered that effect can 
be given to such representations without detriment to the interests of 
the United Nations. 

Section 7. The United Nations, its assets, income and other property 
shall be: 

(a) exempt from all direct taxes; it is understood, however, that 
the United Nations will not claim exemption from taxes which are, in 
fact, no more than charges for public utility services; 

(b) exempt from customs duties and prohibitions and restrictions 
on imports and exports in respect of articles imported or exported by 
the United Nations for its oflBcial use. It is understood, however, that 
articles imported under such exemption will not be sold in the coun- 
try into which they were imported except under conditions agreed 
with the Government of that country; 

(c) exempt from customs duties and prohibitions and restrictions 
on imports and exports in respect of its publications. 

Section 8. While the United Nations will not, as a general rule, 
claim exemption from excise duties and from taxes on the sale of 
movable and immovable property which form part of the price to be 
paid, nevertheless, when the United Nations is making important 
purchases for oflBcial use of property on which such duties and taxes 
have been charged or are chargeable, Members will, whenever pos- 
sible, make appropriate administrative arrangements for the remis- 
sion or return of the amount of duty or tax. 

Abitcle III. FAcaXiTiiEs IN Respect of Communications 

Section 9. The United Nations shall enjoy in the territory of each 
Member for its oflBcial communications treatment not less favourable 
than that accorded by the Government of that Member to any other 
Government, including its diplomatic mission, including the matter of 
priorities, fates and taxes on mails, cables, telegrams, radiograms, tele- 
photos, telephope and other communications; and press rates for in- 
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formation to the press and radio. No censorship shall be applied to 
the oflBcial correspondence and other oflScial communications of the 
United Nations. 

Section 10. The United Nations shall have the right to use codes 
and to dispatch and receive its correspondence by courier or in bags, 
which shall have the same immunities and privileges as diplomatic 
couriers and bags. 

Article IV. The Representatives of Members 

Section 11. Representatives of Members to the principal and subsid- 
iary organs of the United Nations and to conferences convened by 
the United Nations, shall, while exercising their functions and dtir- 
ing their journey to and from the place of meeting, enjoy the follow- 
ing privileges and immunities: 

(a) immunity from personal arrest or detention and from seizure of 
their personal baggage, and, in respect of words spoken or written and 
all acts done by Ihem in their capacity as representatives, immunity 
from legal process of every kind; 

(b) inviolability for aU papers and documents; 

(c) the right to use codes and to receive papers or correspondence 
by courier or in sealed bags; 

(d) exemption in respect of themselves and their spouses from 
immigration restrictions, aliens registration or national service obliga- 
tions in the State they are visiting or through which they are passing 
in the exercise of their functions; 

( e ) the same facilities in respect of currency or exchange restrictions 
as are accorded to representatives of foreign governments on tem- 
porary official missions; 

(/) the same immunities and facilities in respect of their personal 
baggage as are accorded to diplomatic envoys, and also; 

(g) such other privileges, immunities and facilities, not inconsistent 
with the foregoing, as diplomatic envoys enjoy, except that they shall 
have no right to claim exemption from customs duties on goods im- 
ported (otherwise than as part of their personal baggage) or from 
excise duties or sales taxes. 

Section 12. In order to secure for the representatives of Members 
to the principal and subsidiary organs of the United Nations and to 
conferences convened by the United Nations, complete freedom of 
speech and independence in the discharge of their duties, the im- 
munity from legal process in respect of words spoken or written and all 
acts done by them in discharging their duties shall continue to be 
accorded, notwithstanding that the persons concerned are no longer 
the representatives of Members. 
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Section 13. Where the incidence of any form of taxation depends 
upon residence, periods during which the representatives of Mem* 
bers to the principal and subsidiary organs of the United Nations and 
to conferences convened by the United Nations are present in a State 
for the discharge of their duties shall not be considered as periods of 
residence. 

Section 14. Privileges and immunities are accorded to the repre- 
sentatives of Members not for the personal benefit of the individuals 
themselves, but in order to safeguard the independent exercise of 
their functions in connection with the United Nations. Consequently 
a Member not only has the right but is tmder a duty to waive die im- 
munity of its representative in any case where in the opinion of the 
Member the immunity would impede the course of justice, and it can 
be waived without prejudice to the purpose for which the immunity 
is accorded. 

Section 15. The provisions of sections 11, 12 and 13 are not ap- 
plicable as between a representative and the authorities of the State of 
which he is a national or of which he is or has been the representa- 
tive. 

Section 16. In the article of the expression "representatives"’ shall be 
deemed to include all delegates, deputy delegates, advisers, technical 
experts and secretaries of delegations. 

Article V. Officials 

Section 17. The Secretary-General will specify the categories of 
oflBcials to which the provisions of this article and article VII shall 
apply. He shall submit these categories to the General Assembly. 
Thereafter these categories shall be communicated to the Govern- 
ments of all Members. The names of the oflBcials included in these 
categories shall from time to time be made known to the Governments 
of Members. 

Section 18. OflBcials of the United Nations shall: 

(а) be immune from legal process in respect of words spoken or 
written and all acts performed by them in their oflBcial capacity; 

(б) be exempt from taxation on the salaries and emoluments paid 
to them by the United Nations; 

(c) be immune from national service obligations; 

( d) be immune, together with their spouses and relatives dependent 
on them, from immigration restrictions and alien registration; 

(e) be accorded the same privileges in respect of exchange facilities 
as are accorded to the oflBcials of comparable rahks forming parf of 
diplomatic missions to the government concerned; 

(f) he given, together with their spouses and relatives dependent 
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on them, the same repatriation facilities in time of international crisis 
as diplomatic envoys; 

(g) have the right to import free of duty their furniture and effects 
at the time of first taking up their post in the country in question. 

Section 19. In addition to the immunities and privileges specified 
in section 18, the Secretary-General and all Assistant Secretaries- 
General shall be accorded in respect of themselves, their spouses 
and minor children, the privileges and immunities, exemptions and 
facilities accorded to diplomatic envoys, in accordance with inter- 
national law. 

Section 20. Privileges and immunities are granted to oflScials in the 
interests of the United Nations and not for the personal benefit of the 
individuals themselves. The Secretary-General shall have the right 
and the duty to waive the immunity of any official in any case where, 
in his opinion, the immunity would impede the course of justice and 
can be waived without prejudice to the interests of the United Na- 
tions. In the case of the Secretary-General, the Security Council 
shall have the right to waive immunity. 

Section 21. The United Nations shall co-operate at all times with the 
appropriate authorities of Members to facfiitate the proper adminis- 
tration of justice, secure the observance of police regulations, a^id 
prevent the occurrence of any abuse in connection with the privileges, 
immunities and facilities mentioned in this article. 

Article VI. Experts on Missions for the United Nations 

Section 22, Experts (other than officials coming within the scope 
of article V) performing missions for the United Nations shall be ac- 
corded such privileges and immunities as are necessary for the inde- 
pendent exercise of their functions during the period of their missions, 
including the time spent on journeys in connection with their missions. 
In particular they shall be accorded; 

(а) immunity from personal arrest or detention and from seizure 
of their personal baggage; 

(б) in respect of words spoken or written and acts done by them 
in the course of the performance of their mission, immunity from legal 
process of eveiy kind. This immunity from legal process shall con- 
tinue to be accorded notwithstanding that the persons concerned are 
no longer employed on missions for the United Nations; v 

(c) inviolability for all papers and documents; 

(d) for the purpose of dieir communications with the United Na- 
tions, the right to nse. codes and to i:eceive papers or correspondence 
by courier or in sealed bags; 

(e) the same facilities in respect of currency or exchange restric- 
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tions as are accorded to representatives of foreign governments on 
temporary oflScial missions; 

(/) the same immunities and facilities in respect of their personal 
are accorded to diplomatic envoys. 

Section 23. Privileges and immunities are granted to experts in the 
interests of the United Nations and not for the personal benefit of the 
individuals themselves. The Secretary-General shall have the right 
and the duty to waive the immunity of any expert in any case where, 
in his opinion, the immunity would impede the course of justice and 
it can be waived without prejudice to the interests of the United Na- 
tions. 


Article VIL United Nations Lamez-Passer 

Section 24. The United Nations may issue United Nations laissez- 
passer to its oflScials. These laissez-passer shall be recognized and ac- 
cepted as valid travel documents, by the authorities of Members, tak- 
ing into account the provisions of section 25. 

Section 25. Applications for visas (where required) from the hold- 
ers of United Nations laissez-passer, when accompanied by a cer- 
tificate that they are travelling on the business of the United Nations, 
shall be dealt with as speedily as possible. In addition, such persons 
shall be granted facilities for speedy travel. 

Section 26. Similar facilities to tihose specified in section 25 shall 
be accorded to experts and other persons who, though not holders of 
United Nations laissez-passer, have a certificate that they are travel- 
ling on the business of the United Nations. 

Section . 27. The Secretary-General, Assistant Secretaries-General 
and Directors travelling on United Nations laissez-passer on the busi- 
ness of the United Nations shall be granted the same facilities as are 
accorded to diplomatic envoys. 

Section 28. The provisions of this article may be applied to the com- 
parable oflBcials of specialized agencies if the agreements for rela- 
tionship made under Article 63 of the Charter so provide. 

Article VIII. SETXLEiteNT of Disputes 

Section 29. The United Nations shall make provisions for appro- 
priate modes of settlement of: 

(a) disputes arising out of contracts or other disputes of a private 
law character, to which the United Nations is a party; 

(b) disputes involving any official of the United Nations who by 
reason of his oflScial position enjoys immunity, if immunity has not 
been waived by the Secretary-General. 

Section 30. All differences arising out of the interpretation or ap- 
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plication of the present convention shall be referred to the Interna- 
tional Court of Justice, unless in any case it is agreed by the parties 
to have recourse to another mode of settlement. If a diflFerence arises 
between the United Nations on the one hand and a Member on the 
other hand, a request shall be made for an advisory opinion on any 
legal question involved in accordance with Article 96 of the Charter 
and Article 65 of the Statute of the Court. The opinion given by 
the Court shall be accepted as decisive by the parties. 

FINAL ARTICLE 

Section 31. This convention is submitted to every Member of the 
United Nations for accession. 

Section 32. Accession shall be effected by deposit of an instrument 
with the Secretary-General of the United Nations and the convention 
shall come into force as regards each Member on the date of deposit 
of each instrument of accession. 

Section 33. The Secretary-General shall inform all Members of the 
United Nations of the deposit of each accession. 

Section 34. It is understood that, when an instrument of accession 
is deposited on behalf of any Member, the Member will be in a posi- 
tion under its own law to give effect to the terms of this convention. 

Section 35. This convention shall continue in force as between the 
United Nations and every Member which has deposited an instru- 
ment of accession for so long as that Member remains a Member of 
the United Nations, or until a revised general convention has been 
approved by the General Assembly and that Member has become a 
party to this revised convention. 

SecUon 36. The Secretary-General may conclude with any Member 
or Members supplementary agreements adjusting the provisions of this 
convention so far as that Member or those Members are concerned. 
These supplementary agreements shall in each case be subject to the 
approval of the General Assembly. 
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Peru, 11, 123, 124, 185, 546 
member of Economic and Social 
Council, 49, 368 

Philadelphia Charter, International La- 
bor Organization, 327 
Philippines, 11, 117, 123, 124, 185 
member of Trusteeship Council, 52, 
464 

non-self-governing territories, pro- 
posal for conference of, 378 
ratification of Charter, 546 
Poland: 

assessment, 1948, 185 
Declaration by United Nations, signa- 
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tions, 31, 53, 146 

Administrative and Financial Serv- 
ices, Department of, 184 
Assistant Secretaries-General, 53, 510 
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